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CASES    DECIDED 


BY    THB 


SUPREME    COURT 


OP   TBB 


TERRITORY  OF   HAWAII 


JN  THE  MATTER  OF  THE  APPLICATION  OF  HARVEY 
R.  HITCHCOCK,  LAWRENCE  H.  DEE,  HARRY  L. 
EVANS,  CHARLES  J.  FISHEL,  ON  BEHALF  OF 
THEMSELVES  AND  ALL  OTHER  STOCKHOLDERS 
IN  THE  KAMALO  SUGAR  COMPANY,  LDilTED, 
FOR  A  WRIT  OF  MANDAMUS  AGAINST  HONORr 
ABLE  A.  S.  HUMPHREYS,  FIRST  JUDGE  OF  THE 
CIRCUIT  COURT  OF  THE  FIRST  CIRCUIT. 

Obioinal. 

Submitted  Januaby  9,  1902.     Decided  January  13,  1902. 

Freak,  C.J.,  Galbbaith  and  Perry,  JJ. 

An  order  of  this  court  remanding  an  equity  cause  to  a  Judge  of  the 
Circuit  Court  with  direction  to  receive  evidence  on  an  issue  raised 

1-D 


JANUARY,  1902. 

by  amended  pleadings  filed  after  the  close  of  the  original  hearing 
before  said  Judge,  and  in  support  of  which  evidence  was  offered 
and  rejected,  does  not  direct  a  "new  trial"  and  is  not  within  the 
Inhibition  of  Sec.  84  of  the  Organic  Act  disqualifying  a  Judge  from 
sitting  "on  an  appeal,  or  new  trial,  in  any  case,  in  which  he  may 
have  given  a  previous  Judgm-ent." 


OPINION  OF  THE  COURT  BY  QALBRAITH,  J. 

i  A  petition  and  application  was  presented  to  .this  court  for  a 
peremptory  writ  of  mandamus  against  the  First  Judge  of  the 
First  Circuit  Court  commanding  him  to  proceed  with  the  hearing 
of  a  certain  suit  in  equity  remanded  to  him  for  further  proceed- 
ings by  order  of  this  court.  An  order  to  show  cause  was  issued 
returnable  the  first  day  of  the  present  session.  The  respondent 
appeared  and  interposed  a  demurrer  alleging  that  the  petition 
does  not  state  a  cause  of  action. 

It  is  alleged  in  the  petition  that  the  petitioners  are  the  plain- 
tiffs in  a  suit  heard  by  the  said  Fii-st  Judge  of  the  First  Circuit 
Court;  that  from  the  decree  rendered  therein  an  appeal  was  per- 
fected to  this  court  and  a  decision  rendered  November  8,  1901, 
.(13  Haw.  pp.  641  to  654)  wherein  the  decree  appealed  from  was 
reversed  and  said  cause  was  remanded  to  "the  Judge  of  the  Cir- 
cuit Court  of  tlie  First  Circuit  with  instructions  to  receive  such 
evidence  as  may  be  offered  under  the  amendments  to  the  plead- 
ings and  for  such  further  proceedings  consistent  with  the  fore- 
going views  as  may  be  proper;"  that  the  respondent  set  said  cause 
for  hearing  in  pursuance  of  the  direction  of  said  mandate;  that 
on  the  day  set  for  the  hearing  the  respondent  suggested  his  dis- 
qualification and  want  of  jurisdiction  to  hear  said  cause  and  after 
iir^ment  decided  against  his  jurisdiction  and  declined  to  pro- 
ceed; that  there  is  no  other  Judge  of  the  First  Circuit  Court 
now  in  said  circuit  except  the  respondent;  that  his  refusal  to  pro- 
ceed with  the  hearing  is  a  denial  of  a  clear,  legal  and  existing 
right  and  one  that  cannot  be  enforced  in  any  other  manner  than 
that  sought  in  this  proceeding. 
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The  respondent,  it  appears,  declined  and  refused  to  act  in  the 
premises  on  two  grounds:  (1)  that  it  was  not  clear  that  this  court 
intended  to  remand  the  cause  to  the  First  Judge  of  the  First 
Circuit  Court;  (2)  that  under  the  provisions  of  Sec.  84  of  the 
Organic  Act  of  the  Territory  he  was  disqualified  and  had  no 
power  to  proceed. 

It  is  an  answer  to  the  first  objection  to  state  that  there  is  no 
doubt  in  the  mind  of  the  members  of  this  court  as  to  the  inten- 
tion of  the  mandate  and  that  said  cause  was  remanded  to  the 
respondent  for  further  hearing.  This  intention  clearly  appears 
from  the  opinions  filed  in  the  cause  and  the  ground  on  which  the 
ruling  of  the  court  was  based.  The  fact  that  the  attorneys  for 
the  defendants  in  the  equity  suit  did  not  raise  the  objection  to 
respondent  proceeding  to  hear  the  cause  ie  a  strong  inference  that 
they  understood  the  real  intention  of  the  court  in  remanding  the 
cause. 

The  provision  of  the  Organic  Act  that  is  claimed  to  disqualify 
the  respondent  reads:  "No  judge  shall  sit  on  an  appeal,  or  new 
trial,  in  any  case,  in  which  he  may  have  given  a  previous  judg- 
ment." 

It  is  contended  that  the  mandate  directs  a  new  trial  of  the 
c-ause  and  that  the  respondent  banning  rendered  a  previous  judg- 
ment, i.  e.,  the  one  appealed  from  in  that  cause,  he  has  no  power 
to  proceed  as  directed  in  the  mandate.  The  language  of  the 
Organic  Act  is  plain,  unambiguous  and  mandatory.  No  judge 
can  sit  on  a  new  trial  of  any  case  wherein  he  has  rendered  a  pre- 
vious judgment.  If  the  mandate  directs  a  new  trial  then  the 
contention  of  the  respondent  is  correct  and  he  is  without  juris- 
diction and  cannot  proceed. 

It  is  contended  for  the  petitioners  that  the  mandate  does  not 
require  or  contemplate  a  new  trial  but  only  directs  the  com- 
pletion and  perfection  of  the  trial  had  at  the  former  hearing — 
the  hearing  of  evidence  on  new  issues-  raised  by  the  amended 
pleadings  and  not  a  rehearing  of  the  issues  on  which  evidence 
was  received;  that  the  decree  appealed  from  was  not  heard  on  its 
merits;  that  it  was  reversed  on  a  motion  based  on  the  ground 


4  JANUARY,  1902. 

that  the  trial  had  not  been  complete  and  that  the  term  "new 
trial"  in  the  legal  and  technical  use  of  the  term  is  never  applied 
to  equity  cases  and  that  for  this  reason  the  disqualification  of  the 
Organic  Act  does  not  apply  to  this  case. 

A  trial  is  definded  as  "the  examination  before  a  competent 
tribunal,  according  to  the  laws  of  the  land,  of  the  facts  put  in 
issue  in  a  cause,  for  the  purpose  of  determining  such  issue." — 
Bauvier^s  L.  D.  A  new  trial  is  "a  re-examination  of  an  issue 
in  fact  before  a  court  and  a  jury,  which  has  been  tried  at  least 
once  before  the  same  court." — Bouvier^s  L.  D. 

A  reading  of  the  opinions  referred  to  will  show  that  the  cause 
was  remanded  not  "to  retry"  an  issue  or  issues  that  had  been 
tried  by  the  respondent  but  to  try  an  issue  that  he  had  refused  to 
try;  that  a  retrial  of  the  entire  cause  was  not  contemplated  nor 
expected  by  either  the  court  or  counsel  employed  in  the  cause 
and  that  a  trial — the  examination — of  a  fact  or  facts  put  in  issue 
by  the  amended  pleadings  was  all  that  the  mandate  directs.  The 
fact  that  the  decree  appealed  from  was  reversed  and  another  de- 
cree must  be  rendered  at  the  conclusion  of  the  hearing  does  not 
militate  against  this  purpose  of  the  court  for  the  reason  that  it 
was  necessary  to  reverse  the  decree  in  order  that  the  cause  might 
be  reopened  for  a  further  hearing  on  the  new  issue  raised  by  the 
amended  pleading  filed  and  allowed  after  the  hearing  had  con- 
cluded. Another  decree,  either  in  the  same  form  or  in  different 
form  and  substance  covering  all  of  the  issues  tried  will  be  neces- 
sary at  the  close  of  the  hearing  directed. 

We  conclude  that  a  new  trial  was  not  ordered  or  con- 
templated and  that  the  respondent  is  not  disqualified  under 
Sec.  84  of  the  Organic  Act  from  hearing  the  cause  as  directed 
by  the  mandate. 

We  do  not  deem  it  necessary  in  this  cause  to  pass  upon  the 
question  raised  and  discussed  at  the  hearing  as  to  whether  or  not 
the  phrase  "new  trial"  is  at  any  time  applicable  to  causes  in 
equity. 

Let  the  demurrer  be  overruled  and  the  writ  issue  as  prayed  in 
the  petition. 
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G.  A.  DaviSy  J.  A.  Magoon,  T.  McCants  Steicart  and  F.  M. 
Hatch  for  petitioners. 

Kinney,  Ballqu  &  McClanahan,  Robertson  &  Wilder  and 
F.  W.  Hankey  for  respondent. 
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exobption^s  fbom  clbcitit  couet,  fibst  clbcuit. 
Submitted  Decembeb  6,  1901.      Decided  Febbuaby  6,  1902. 

Fbeab,  C.J.,  Galbbaith  and  Peeby,  JJ. 

The  words  "to  he  occupied/'  In  the  description  of  a  building  in  an  in- 
surance policy,  do  not  constitute  a  waiver  of  a  provision  that  the 
building  should  not  remain  unoccupied  beyond  a  limiited  period. 

Knowledge  by  the  Insurer  at  the  inception  of  the  contract  that  a  build- 
ing was  then  unoccupied  would  ^stop  It  from  afterwards  setting  up 
the  fiact  of  nonoccupaoicy  however  long  continued,  if  the  policy 
forbade  nonoccupancy  altogether;  but  it  would  not  estop  it  from 
setting  up  the  fact  that  nonoccupancy  continued  beyond  a  limited 
period  if  the  policy  permitted  nonoccupancy  for  th<at  period. 

A  policy  covering  two  buildings  is  indivisible  and  therefore  void  as  to 
both  buildings  If  void  as  to  one,  when  it  is  given  for  an  indivisible 
consideration,  and  when  by  its  terms  the  "entire  policy"  is  to  be 
void  in  case  of  a  breach  of  condition  as  to  "a  building"  described 
therein,  and  when  the  buildings  are  so  situated  with  relation  to 
each  other  as  to  constitute  practically  one  risk,  and  perhaps  it 
would  be  void  irrespective  of  such  relative  situation. 

Under  our  practice  judgment  non  obstante  may  be  ordered  for  the  de- 
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fendant  as  well  as  for  the  plalintlff  and  on  the  evidence  as  well  as 
on  the  pleading's  when  tJie  facts  are  undisputed. 


OPINION  OP  THE  COURT  BY  FREAR,  C.J. 
(GalbralJth,  J.,  dissenting.) 

This  is  one  of  many  insurance  cases  arising  out  of  the  burning 
of  "Chinatown"  in  the  city  of  Honolulu  on  January  20,  1900. 
The  policy  is  for  $1000  upon  two  buildings,  one  on  the  East 
comer  of  Beretania  and  River  streets,  the  other  on  the  same 
side  of  Kiver  street  60  feet  from  the  same  corner.  The  fire 
spread  to  these  buildings  from  other  buildings  which  had  been 
set  on  fire  by  order  of  the  Board  of  Health  because  of  infection 
by  bubonic  plague.  See  Wong  CJiow  v.  Trans.  Fire  Ins.  Co., 
13  Haw.  160  and  Haw.  Land  Go.  v.  Lion  Fire  Ins.  Co., 
Id.  164. 

The  jury  found  for  the  plaintiff  in  the  full  amount  of  the 
policy.  The  case  comes  here  on  numerous  exceptions,  includ- 
.ing  exceptions  to  the  rejection  of  evidence,  to  the  refusal  to 
order  a  non-suit,  to  the  giving  and  refusing  to  give  to  the  jury 
various  instructions,  and  to  the  denial  of  a  motion  for  a  new 
trial.  The  principal  questions  raised  are:  (1)  Whether  the 
defendant  is  estopped  from  setting  up  a  forfeiture  based  on 
the  facts  that  the  buildings  were  on  ground  not  owned  by  the 
insured  in  fee  simple  and  (2)  that  one  of  the  buildings  was  un- 
occupied at  the  time  of  the  insurance  and  so  remained  for  ten 
days  and  more;  and  (3)  whether  the  wind  or  the  order  of  the 
Board  of  Health  was  the  proximate  cause  of  the  fire.  It  wdll  be 
sufficient  to  pass  upon  the  second  only  of  these  questions. 

One  of  the  buildings  was  unoccupied  at  the  time  the  insur- 
ance was  effected  and  remained  so  until  the  fire  occuired  seven- 
teen days  afterwards.  The  policy  provided,  among  other  things, 
that, 

"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon,  or  added  hereto,  shall  be  void     *     *     *     if 
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a  building  herein  described,  whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days." 

It  provided  also  that, 

"No  officer,  agent  or  other  representative  of  this  company 
shall  have  power  to  waive  any  provision  or  condition  of  this 
policy  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer,  agent,  or  representa- 
tive shall  have  such  power  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  ©hall  any  privilege  or 
permission  affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached." 

There  is  no  agreement  indorsed  on  or  added  to  the  policy^ 
as  required  by  its  terms,  to  the  effect  that  one  of  the  buildings 
might  remain  unoccupied  indefinitely.  Indeed,  the  only  refer- 
ence to  the  matter  of  oceupancy  of  the  building  in  question, 
outside  of  the  printed  terms  of  the  policy  above  quoted,  is  that 
contained  in  the  worde  "to  be  occupied,"  found  in  the  type- 
written description  of  the  building.  But  these  words,  it  goes 
without  saying,  rather  require  the  building  to  be  occupied  than 
permit  it  to  remain  unoccupied.  And  so  counsel  do  not  con- 
tend that  there  has  been  a  waiver  in  accordance  with  the  terms 
of  the  policy.  They  contend  that  the  defendant  is  estoppe<l 
from  setting  up  the  fact  that  the  terms  of  the  policy  have  not 
been  complied  with. 

The  only  fact  relied  on  to  show  estoppel  is  that  the  insurer 
knew,  through  its  agent,  at  the  time  the  policy  was  issued,  that 
the  building  was  unoccupied.  This  no  doubt  would  work  an 
estoppel  if  the  provision  of  the  policy  were  that  it  should  be  void 
if  the  building  should  be  or  become  unoccupied  at  all.  There 
is  a  distinction  between  a  waiver  of  a  breach  which  occurred 
or  knowledge  of  which  was  acquired  after  the  inception  of  the 
contract,  and  an  estoppd  by  reason  of  knowledge  at  the  outset 
of  facts  which  by  the  terms  of  the  policy  would  otherwise  ren- 
der it  void.    In  the  former  case  a  valid  contract  would  have  been 
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entered  into,  by  the  terms  of  which  the  parties  would  be  bound 
afterwards,  while  in  the  latter  caise  the  insurer  would  have 
accepted  a  premium  for  a  policy  which  it  knew  at  the  time  was 
void  and  so  would  perpetrate  a  fraud,  unless  it  were  held  estop- 
ped. Accordingly  it  is  held  that  the  insurer  cannot  rely  on  a 
failure  to  indorse  on  the  policy  as  required  by  its  terms  a  non- 
compliance with  its  provisions,  whem  it  had  knowledge  of  such 
non-compliance  at  the  time  it  accepted  the  premium  and  deliv- 
ered the  policy.  There  is,  it  is  true,  much  to  be  said  in  support 
of  the  opposite  view,  but  the  view  we  adopt  seems  to  be  more 
in  accord  with  justice  and  to  have  the  better  support  in  author- 
ity. Perhaps  as  clear  and  forcible  statements  of  the  two  views 
as  can  be  found  are  those  of  the  majority  and  dissenting  opinions 
in  the  recent  case  of  Northern  Asaur,  Co.  v.  Grand  View  Bldg. 
A98%  101  Fed.  R.  77,  decided  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  in  accordance  with 
the  view  we  have  taken,  under  a  policy  which  contained  the 
identical  strict  provisions  of  the  policy  now  in  question.  See 
Letjois  V.  N.  Y.  Life  Ins.  Co.,  4  Haw.  306,  370. 

But  the  foregoing  reasoning  has  no  application  to  a  case  like 
the  present  in  which  nonoccupancy  is  not  forbidden  altogether 
but  on  the  contrary  is  permitted  for  a  limited  period.  The  rea- 
son why  nonoccupancy  cannot  be  relied  upon  as  a  defense,  not- 
withstanding the  terms  of  the  policy,  when  the  insurer  has 
knowledge  of  that  fact  at  the  time  and  the  policy  does  not  per- 
mit any  vacancy  at  all  unless  so  agreed  by  indorsement,  is  that 
the  insurer  would  otherwise  perpetrate  a  fraud  by  accepting 
the  premium  for  a  policy  known  to  be  void  at  the  time.  But 
this  reason  obviously  has  no  application  where  nonoccupancy 
for  a  time  is  permitted  by  the  terms  of  the  policy  itself,  for  in 
such  case  the  policy  is  valid  at  its  inception  and  continues  so 
until  a  breach  of  one  of  its  conditions,  and  it  is  immaterial  that 
the  condition,  the  subsequent  breach  of  which  is  relied  on,  is 
that  relating  to  occupancy.  In  this  case,  the  policy  was  to  be 
void  if  a  building  described  therein  should  "be  or  become  vacant 
or  unoccupied  and  so  remain  for  ten  days."     The  policy  itself 
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contemplated  vacancy  either  at  the  time  or  afterwards  and  per- 
mitted this  to  continue  for  any  period  lees  than  ten  days.  It 
was  immaterial  whether  the  insurer  knew  of  the  vacancy  at  the 
time  or  not  The  policy  was  valid  at  its  inception  and  would 
so  continue,  eo  far  as  this  condition  was  concerned,  if  the  insured 
did  not  commit  a  breach  by  permitting  the  vacancy  to  con- 
tinue for  a  period  longer  than  that  permitted  by  the  poKcy. 
The  case  might  perhaps  be  different  if  the  circumstances  were 
such  that  the  insurer  knew  not  only  that  tiie  building  was  un- 
occupied at  the  time  but  also  that  it  could  not  be  occupied  with- 
in the  time  limited  by  the  policy,  as,  for  instance,  that  it  was  in 
course  of  erection  and  could  not  be  completed  so  as  to  be  fit  for 
occupancy  within  that  time.  The  evidence,  however,  shows  a 
different  state  of  facts.  The  testimony  of  the  plaintiff's  husband 
who  acted  for  her  in  the  matter,  was  that  the  clerk  who  acted 
for  the  defendant,  first  asked,  when  soliciting  the  insurance,  if 
he  (the  witness)  had  completed  the  building,  saying  that  he  (the 
clerk)  wished  to  insure  the  place,  and  that  he  (the  witness) 
replied  "Very  well."  He  testified  also  that  the  building  was 
then  completed  except  that  some  carpenter  work  about  the  win- 
dows and  eome  painting  remained  to  be  done  and  that,  "if  a 
party  had  rented  it,  it  was  ready  for  occupancy,"  on  the  day  the 
policy  was  issued.  The  policy  itself  also  shows,  as  stated  above, 
that  there  was  no  intention  to  waive  the  requirement  of  occu- 
pancy altogether  or.  indefinitely,  for  it  describes  the  building  in 
question  as  "to  be  occupied."  There  are,  it  is  true,  cases  that 
have  not  distinguished  in  regard  to  this  point  between  policies 
which  forbid  nonoccupancy  altogether  and  those  which  permit 
it  for  a  limited  time,  but  they  are  cases  in  which,  if  there  were 
not  other  facts  to  distinguish  them  from  the  present  case,  the 
courts  did  not  notice  the  distinction  or  give  any  valid  reasons  for 
failing  to  observe  it.  The  latest  case  that  has  come  to  our  atten- 
tion on  this  point  is  Moore  v.  Niagara  Fire  Ins.  Co.,  199  Pa. 
St.  49  (48  Atl.  869).  In  that  case,  the  court  after  careful  con- 
sideration of  the  whole  question  and  a  review  of  the  authorities, 
came  to  the  conclusion  that  there  was  no  estoppel  from  a  knowl- 
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edge  of  nonoccupancy  at  the  time,  under  a  policy  like  that  nowr 
under  consideration.  See  also  England  v.  Westchester  Fire 
Ins.  Co,y  81  Wis.  683;  Thomas  v.  Hartford  Fire  Ins.  Co.,  21 
Ky.  L.  Rep.  1139  (56  S./W.  264);  Conn.  Fire  Ins.  Co.  v.  Til- 
ley,  88  Va.  1024  (14  S.  E  861).  It  follows,  therefore,  that 
the  policy  was  void  as  to  the  unoccupied  building  at  least 

The  policy  being  void  as  to  the  unoccupied  building  was^ 
void  as  to  the  other  building  also.     This  too  is  a  proposition  in 
regard  to  which  there  is  an  irreconcilable  conflict  of  authority. 
The  language  of  the  policy  would  seem  at  first  glance  to  be- 
clear  enough.     "This  entire  poUcy     *     *     *     shall  be  void 
*     *     *     if  0.  building  herein  described     *     *     *     be  or  be- 
come vacant  or  unoccupied  and  so  remain  for  ten  days."    There 
are  several  classes  of  cases  upon  this  point.     Some  courts  hold 
that  although,  as  in  this  case,  the  consideration  is  entire,  that 
is,  the  premium  is  a  gross  sum  and  the  amount  of  insurance  is 
also  a  gross  sum  and  the  provision  is  that  "this  policy"  or  "this 
entire  policy,"  &c.,  shall  be  void,  the  mere  fact  that  the  amount 
of  insurance  is  distributed  by  the  terms  of  the  policy  among 
the  various  items  insured,  is  sufficient  to  show  that  the  contract 
is  severable  or  divisible  and  that  its  being  void  as  to  one  item 
does  not  affect  its  validity  as  to  the  other  items.    They  hold  this 
even  though  the  items  are  so  related  that  the  burning  of  one 
would  in  all  probability  result  in  a  destruction  of  the  other,  as 
where  the  items  are  a  building  and  the  goods  in  the  building. 
In  some  cases  an  attempt  is  made  to  justify  such  ruling  by  the 
statement  that  the  insurance  might  have  been  effected  by  separ- 
ate policies  on  the  respective  items,  in  which  case  the  voidance 
of  one  policy  would  not  affect  the  other,  and  that  the  insured 
ought  not  to  suffer  because  for  convenience  all  the  items  have 
been  included  in  one  policy.     This  of  course  assumes  that  the 
insurance  could  have  been  effected  on  the  respective  items  sep- 
arately at  the  same  rate,  which  is  no  doubt  true  in  some  cases 
and  not  true  in  other  cases.     A  larger  number  of  courts  hold 
that  under  terms  like  those  in  this  policy  and  especially  in  view 
of  the  fact  that  the  consideration  is  entire,  the  contract  is  not 
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divisible.  They  say  that  even  if  the  insurance  could  have  been 
effected  in  different  policies  at  the  same  rate,  yet  this  was  not 
done;  that  the  parties  have  made  their  contract;  that  it  should 
be  construed  by  the  same  rules  that  are  applicable  to  other  con- 
tracts; that  the  court  cannot  make  a  different  contract  for  the 
parties;  and  that  the  object  of  distributing  the  amount  among 
the  different  items  is  to  limit  the  amount  to  be  recovered  in 
respect  of  each  item  and  not  to  make  the  contract  severable. 
A  third  class  of  courts,  in  an  effort  to  effect  justice,  take  a  mid- 
dle course  and  hold  the  contract  to  be  entire  where  the  items 
insured  are  so  related  that  the  burning  of  one  would  endanger 
the  others,  and  divisible  where  they  are  not  so  related.  No  doubt 
policies  of  insurance  should  be  construed  strictly  against  the 
insurer  and  liberally  in  favor  of  the  insured,  but  this  rule  applies 
in  cases  of  doubt.  It  does  not  mean  that  policies  should  be  given 
meanings  which  their  language  cannot  reasonably  bear  or  that 
insurers  have  no  rights  or  that  the  terms  of  valid  contracts 
should  not  be  einforced  though  they  may  appear  to  be  harsh. 
It  would  in  our  opinion  be  in  violation  of  established  principles 
of  law  and  recognized  principles  of  justice,  to  adopt  the  first  of 
the  above  views  and  hold  that  the  contract  was  severable  under 
the  circumstances  of  this  case  irrespective  of  the  question 
whether  the  burning  of  the  one  building  would  endanger  the 
other.  Even  if,  in  an  effort  to  hold  the  insurance  company 
liable,  assuming  that  such  an  effort  should  be  made,  we  should 
adopt  the  middle  ground  above  referred  to  and  hold  that  as 
matter  of  law  the  contract  would  be  divisible  in  case  the  burn- 
ing of  one  building  would  not  endanger  the  other,  the  facts 
would  not  support  us.  The  buildings  were  both  shingled-roof 
frame  buildings,  built  for  stores  on  the  ground  floor  and  dwel- 
lings on  the  other  floors.  The  occupied  one  (upon  which  there 
was  insurance  for  $250  under  this  policy  and  for  $500  under 
another  policy)  was  a  two  storj'  building.  The  unoccupied  one 
(upon  wliich  there  was  insurance  for  $750  under  this  policy). 
was  a  three  story  building.  Tlie  latter  building  was  next  to 
the  former.    And  as  already  stated  the  two  were  owned  by  the 
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same  peraon  who  haxi  insurance  on  both,  buildings.  Under  these 
circumstances  it  could  hardly  be  claimed  that  the  burning  of  the 
three  story  building  would  not  endanger  the  other  or  that  a 
fact — ^nonoccupancy — ^whieh  would  increase  the  risk  as  to  one 
would  not  increase  it  as  to  the  other.  Numerous  cases  upon 
this  subject  are  cited  in  28  Century  Digest,  954  €t  seq.  One 
of  the  strongest  of  the  recent  cases  supporting  the  view  that  the 
contract  is  divisible  ia  Trdbue  v.  Dwelling  House  Ins.  Co.y  121 
Mo.  75.  Oases  taking  the  middle  ground,  that  the  contract  is 
entire  or  not,  according  as  the  items  insured  axe  so  related  as  to 
constitute  in  fact  one  risk  or  not,  are  collected  in  the  note  to 
Wright  v.  Fire  Ins.  Ass^n^  19  L.  R  A.  (Mont)  211.  A  recent 
decision  by  a  court  of  high  authority  holding  that  the  contract 
is  entire  from  the  fact  that  there  was  but  one  premium  is  found 
in  Thomas  v.  Commercial  Un.  Ass.  Co.y  162  Mass.  29.  One 
of  the  latest  and  most  carefully  considered  decisions  to  the 
same  effect  that  has  come  to  our  notice  is  that  in  the  case  of 
8o.  Ins.  Co.  V.  Knighty  111  Ga.  622  (52  L.  R.  A.  70)  from 
which  we  quote  the  following: 

"The  policy  sued  on  in  the  present  case  insured  both  the 
stock  of  goods  and  the  building  in  which  it  was  contained.  The 
premium  due  upon  the  policy  was  a  gross  sum.  The  question 
arises  therefore,  whether  the  breach  of  a  warranty  relating  solely 
to  the  goods,  and  which  precluded  a  recovery  for  their  loss, 
would  also  bar  a  recovery  for  the  loss  of  the  building.  The 
stipulation  prescribing  that  the  insured  must  take  an  inventory 
of  his  stock  provides  that  in  case  of  failure  so  to  do  'this  policy 
shall  be  null  and  void.'  What  was  the  intention  of  the  parties 
with  respect  to  the  question  just  above  stated?  If  this  inten- 
tion is  to  be  derived  from  the  language  used, — and  it  must  be, — 
it  would  seem  to  be  clear  that  the  contract  was  entire  and  in- 
divisible, and  that  the  breach  of  a  condition  which  would  work 
a  forfeiture  would  avoid  the  entire  policy,  and  not  simply  a  por- 
tion thereof.  The  parties  contracted  that  'the  poHcy'  should  be 
void  in  case  of  failure  to  comply  with  the  iron-safe  clause.  The 
policy  embraces  insurance  upon  both  the  building  and  its  con- 
tents, and  the  premium  is  payable  in  a  gross  sum.  'If  the  con- 
sideration to  be  paid  is  single  and  entire,  the  contract  must  be 
held  to  be  entire,  although  the  subject  of  the  contract  may  con- 
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Bist  of  several  distinct  and  wholly  independent  items.'     2  Par- 
sons, Contr.  519.    It  was  competent  for  the  parties  to  make  twd 
separate  and  distinct  contracts^  one  covering  the  goods,  and  the 
other  tiie  building,  but  they  did  not  see  proi)er  to  do  this.    They 
combined  the  two,  and  made  the  consideration  moving  towards 
the  insurer  a  gross  sum.    They  further  provided  that  the  con- 
tract— ^not  a  part  of  it — should  be  void  under  certain  conditions* 
It  may  perhaps  seem  to  be  unreasonable  that^  simply  for  a 
failure  to  take  an  inventory  of  the  stock  of  goods,  the  plaintiffs 
should  be  precluded  from  recovering  the  value  of  the  building. 
But  this  does  not  affect  the  question.     The  question  is,  What 
have  they  agreed  upon?    If  there  was  any  room  to  doubt  as  to 
the  intention  of  the  parties,  that  construction  which  is  most 
reasonable  and  most  consonant  with  justice  would  be  applied. 
But  there  is  none.    The  parties  have  deliberately  chosen  to  enter 
into  an  agreement  whereby  the  policy  shall  be  forfeited  if  the 
insured  fails  to  do  certain  things,  and  he  has  failed  to  comply 
with  his  agreement.    In  such  a  case  there  is  but  one  thing  for 
the  courts  to  do,  and  that  is  to  enforce  the  agreement  as  made. 
The  question  as  to  whether  a  policy  of  insurance  such  as  is  in- 
volved in  the  present  case  constitutes  a  separable  or  an  entire 
contract  is  no  new  question.    It  has  been  the  subject  of  nimaer- 
ous  decisions  by  the  courts  in  this  country,  and  they  are  in 
hopeless  and  irreconcilable  conflict.     The  weight  of  authoritv 
is  to  the  effect  that  the  contract  is  entire,  and  that  the  breach 
of  a  warranty  which  relates  solely  to  one  class  of  property  will 
avoid  the  entire  policy,  if  the  contract  so  provides.    Text  writer3 
of  great  learning  and  ability  have,  after  reviewing  the  decisions 
on  both  sides  of  this  question,  reached  the  conclusion  that  the 
contract  is  indivisible.    We  quote  the  following  from  1  Wood, 
Fire  Ins.  p.  384:    ^It  is  difficult  to  understand  how  it  can  be 
held  that  these  contracts  are  several,  when  a  gross  premium  is 
paid  for  the  entire  insurance.    The  court  cannot  say,  as  a  matter 
of  law,  neither  can  the  fact  be  shown,  that  the  insurer  would 
have  been  satisfied  to  take  the  risk  separately  at  the  same  pre- 
mium.    By  consenting  to  pay  a  gross  premium  for  the  insur- 
ance, the  asenired  has  signified  his  willingness  to  let  the  policy 
stand  as  an  entire  contract,  subject  in  all  its  parts  to  the  condi- 
tions imposed  by  the  insurer;  and  there  is  neither  reason  nor 
equity  in  permitting  the  assured,  after  he  has  violated  one  of  the 
conditions  of  the  policy  as  to  a  part  of  the  risk,  to  turn  around 
and  say  that  the  condition  only  affected  that  portion  of  the  risk 
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to  which  the  breach  related.'  Mr.  Ostrander,  after  an  elaborate 
review  of  the  decisions,  reaches  the  conclusion  that  those  which 
hold  the.  contract  to  be  entire  announce  the  sounder  and  better 
rule.  Ostrander,  Fire  Ins.  §23  et  seq.  See  also  2  Joyce,  Ins. 
§1931;  1  May,  Ins.  §277.  In  support  of  the  views  herein  an- 
nounced, we  find  the  courts  of  last  resort  of  Maine,  Wisconsin, 
^Maryland,  Minnesota,  Virginia,  New  Hampshire,  Massachusetts, 
yermont,  Pennsylvania,  New  Jersey,  Michigan,  Indiana, 
Arkansas,  Iowa,  Alabama,  and  Connecticut.  *  *  *  Op- 
posed to  this  view  are  decisions  of  the  courts  of  last  resort  of 
Nebraska,  Colorado,  K^sas  and  Missouri,  *  *  *  Th6 
courts  of  New  York  and  Indiana  seem  to  have  been  at  different 
times  on  both  sides  of  the  question  now  under  consideration. 
*  *  *  Our  conclusion  is  that  where  an  insurance  policy  is 
issued  in  consideration  of  a  gross  premium,  pud  provides  that 
the  policy  shall  be  void  in  the  event  of  a  breach  of  a  certain 
condition  therein  named  and  this  condition  is  broken,  no  recov- 
ery can  be  had  on  the  policy,  though  separate  classes  of  prop- 
erty are  therein  insured,  and  though  the  stipulation  violated 
relates  solely  to  a  matter  which  could  have  connection  with  but 
one  of  these  classes." 

It  may  seem  hard  to  hold  that  the  breach  of  the  condition  as 
to  occupancy  avoids  the  policy  although  it  in  fact  had  nothing 
to  do  with  the  burning  of  the  property.  But  such  was  the  con- 
tract made  by  the  parties  themselves.  It  was  competent  for 
them  to  make  such,  a  contract  and  the  court  must  give  it  effect. 
The  insurer  might  have  extended  the  period  of  nonoccupancy  if 
the  insured  had  applied  for  an  extension,  but  whether  it  shall 
now  waive  or  rely  on  the  breach  is  not  for  the  court  to  say. 
That  the  breach  may  be  relied  on  under  the  terms  of  the  policy 
lalthough  it  did  not  contribute  to  the.loss  is  well  settled.  Imper- 
ial Fire  Ins,  Co.  v.  Coos  County,  161  IT.  S.  452. 

Under  the  practice  established  in  this  jurisdiction  judgment 
non  obstante  veredicto  may  be  ordered  for  the  defendant  as 
well  as  for  the  plaintiff  and  on  the  evidence  as  well  as  on  the 
pleadings  when  the  facts  are  undisputed.  See  Estate  of  Ka- 
maka,  9  Haw.  245.  This  was  done  in  an  insurance  case  in 
Lewis  V.  N.  Y.  Life  Lis.  Co.,  4  Haw.  305.  The  facts  are  un- 
disputed in  the  present  case  so  far  as  the  question  of  occupancy 


CHOY  LOOK  SEE  v.  ROYAL  INS.  CO.  15 

I  is  concerned.    The  trial  judge  should  have  directed  a  verdict  for 

I  the  defendant. 

The  exceptions  are  sustained,  the  verdict  set  aside,  and  the 
Jcase  remanded  to  the  Circuit  Court  with  directions  to  order 
judgment  for  the  defendant  non  obstante  veredicto. 

Mugoon  &  Thompson  and  Hatch  &  SUiimdn  for  plaintiff. 
Robertsofi  &  Wilder  and  L.  A.  Thwrston  for  defendant. 


DISSENTING  OPINION  OF  GALBRAITH,  J. 

One  of  the  alleged  errors  presented  by  the  defendant's  bill  of 
exceptions  was  the  ninth  instruction  wherein  the  court  charged 
the  jury  as  follows:  "The  jury  sote  instructed  thait  the  company 
having  written  upon  the  face  of  its  policy  that  one  of  the  build- 
ings was  occupied  and  the  other  to  be  occupied,  constitutes  a 
waiver  of  any  claim  of  forfeiture  by  the  company  on  the  ground 
that  the  building  referred  to  in  the  second  clause  of  the  type- 
written matter  upon  the  face  of  the  policy  was  unoccupied  for 
more  than  ten  days." 

The  question  presented  by  this  exception  is,  Did  the  court 
correctly  state  the  law? 

The  defendant  contracted  to  indemnify  the  plaintiff  for  the 
term  of  one  year  from  noon  of  the  third  day  of  January,  1900, 
to  noon  of  January  3,  1901,  against  all  direct  loss  or  damage 
by  fire,  except  as  otherwise  provided  in  the  contract,  to  an 
amount  not  exceeding  one  thousand  doUare  to  the  property 
described.  On  a  typewritten  slip  pasted  to  the  face  of  the 
policy  was  the  following: 

"Choy  Look  See. 

One  thousand  dollars  as  follows: 
;  $  250.00     On  the  two-story  frame  shingled  roof  building,  oc- 
cupied by  tenants  as  retail  stores  and  dwellings  sit- 
uate on  the  east  comer  of  Beretania  and  River 
streets,  Honolulu,  H.  I.,  .Block  10. 
'.$  750.00     On  the  three-story  frame  shingled  roof  building,  to 

be  occupied  as  stores  and  dwellings,  situate. on  .the 
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east  side  of  River  street  about  60  feet  from  the  cor- 
ner of  Beretania  and  River  streets,  Honolulu,  H.  I. 


$1000.00  Other  insurance,  Scottish  Union  on  this  one  $500. 
This  slip  is  attached  to  and  made  a  part  of  Policy 
No.  513612,  issued  by  the  Royal  Insurance  Co.  of 
Liverpool." 

This  was  signed  by  defendant's  agent.  The  evidence 
shows  that  this  item  No.  2  described  in  part  "to  be  occu- 
pied" was  a  new  building  nearing  completion;,  that  some 
work  (how  much  does  not  appear)  was  necessary  to  finish 
the  painting  and  windows;  that  the  plaintiff  did  not  understand 
English  and  talked  to  the  defendant's  agent  through  an  inter- 
preter; that  the  defendant  solicited  the  insurance  and  when 
plaintiff  called  for  the  policy  it  was  written  and  ready  for  deliv- 
ery. It  nowhere  appears  that  the  policy  was  translated  or  ex- 
plained to  her  or  that  she  understood  its  terms  and  conditions 
other  than  that  she  thought  that  she  had  a  contract  of  indemnity 
from  loss  by  fire  on  her  property  for  a  period  of  one  year;  that 
17  days  after  the  policy  was  delivered  the  property  wis  burned 
by  a  fire  that  was  started  by  order  of  the  Board  of  Health  in  its 
crusade  against  the  alleged  epidemic  of  bubonic  plague.  It  is 
also  a  matter  of  common  knowledge  that  the  policy  was  writ- 
ten at  a  time  after  it  was  widely  circulated  and  generally  be- 
lieved that  a  plague  epidemic  was  raging  in  Honolulu,  and  that 
the  property  insured  was  located  in  the  part  of  Honolulu  known 
to  be  the  center  of  the  infected  district 

It  is  clear  from  the  terms  of  the  policy  thalt  it  was  not  the 
intention  or  wish  of  the  company  to  insure  vacant  or  unoccu- 
pied buildings  unless  the  fact  of  vacancy  was  made  known  to  it, 
and  that  the  clause  in  the  policy  permitting  a  vacancy  for  ten 
days  was  placed  there  to  cover  necessary  and  incidental  vacancies 
occurring  in  changing  tenants  or  occupants.  It  is  equally  clear 
in  this  instance  by  the  words  used  in  the  typewritten  slip  that 
the  company  knew  at  the  time  the  contract  was  executed  by  the 
delivery  of  the  policy  that  one  of  the  buildings  insured  was  a 
new  building  and  had  never  been  occupied  and  was  then  a 
vacant  and  unoccupied  building  and  as  such  it  was  insured. 
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This  building  could  not  become  vacant  or  unoccupied;"  it  was 
then  both  vacant  and  unoccupied. 

Was  it  the  intention  of  the  defendant  to  waive  this  vacancy 
clause  by  writing  the  insurance  on  a  vacant  and  unoccupied 
building?  And  was  this  purpose  and  intent  evidenced  and 
demonstrated  by  writing  in  the  slip  "to  be  occupied?"  It  surely 
did  not  mean  that  the  building  should  be  occupied  within  ten 
days,  for  if  that  was  the  meaning  these  words  were  useless  and 
meaningless,  for  the  printed  clause  would  mean  that  without 
these  added  words.  The  majority  treat  these  words  "to  be  occu- 
pied" as  ornamental  surplusage,  or  as  though  they  had  not  been 
written  there.  This  is  clearly  wrong.  Those  are  not  idle  words. 
There  was  some  reason  or  purpose  in  writing  them.  What  was 
that  purpose?  In  determining  the  question  report  should  be  had 
to  the  well  established  and  recognized  rules  for  the  interpreta- 
tion of  contracts  in  general  and  insurance  contracts  in  particular. 

The  safe  rule  for  guidance  in  this  matter  was  announced  by 
the  Circuit  Court  of  Appeals,  Fifth  Circuit,  in  a  recent  decision 
as  follows: 

"Conditions  for  forfeiture  in  the  printed  forms  of  insurance 
policies  now  in  general  use  have  been  prepared  by  the  insurance 
companies  with  studious  care,  and  should  be  strictly  construed 
against  the  insurer,  and  liberally  in  favor  of  the  insured,  when 
invoked  by  an  insurance  company  to  limit  or  avoid  liability. 
Xo  intendment  will  be  indulged  to  limit  or  avoid  its  liability." 
Pain.  Fire  Ins.  Co.  v.  Hughes^  108  Fed.  R.  497,  550. 

This  rule  has  been  followed  and  approved  by  the  Supreme 
Court  of  the  United  States.  London  &  Liverpool  d  Globe  Ins, 
Co,  V.  Kearney^  180  U.  S. 

If  no  intendment  is  to  be  indulged  in  favor  of  the  company 
to  aid  or  avoid  its  liability  then  it  is  clear  that  the  use  of  the 
words  "to  be  occupied"  must  be  taken  as  an  expression  of  inten- 
tion to  waive  the  vacancy  clause  by  the  defendant. 

There  is  another  reason  why  the  defendant  should  be  held 
to  have  waived  this  vacancy  clause  and  to  be  estopped  from 
claiming  a  forfeiture  on  its  account    Under  the  law  the  plaintiff 

2-D 
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is  presumed  to  know  and  understand  the  contents  of  the  policy 
althoujgh  it  is  written  and  printed  in  a  language  she  did  not 
understand  and  it  does  not  appear  that  its  terms  were  inter- 
preted or  explained  to  her.  Certainly  the  same  presumption  is 
binding  on  the  defendant  and  if  it  did  not  avail  itself  of  the 
rights  reserved  for  its  benefit,  it  should  now  be  estopped  from 
claiming  a  forfeiture.  The  policy  provides  that  the  company 
may  terminate  it  by  giving  five  days  notice,  also  "if  this  policy 
shall  be  cancelled  as  hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid,  the  unearned 
portion  shall  be  returned  on  surrender  of  this  policy  or  last  re- 
newal, this  company  retaining  the  customary  short  rate,  except 
when  this  policy  is  cancelled  by  this  company  by  giving  notice 
it  shall  retain  only  the  pro  rata  premium.''  If  as  contended  by 
the  defendant  the  policy  became  void  by  reason  of  the  building 
having  remained  unoccupied  for  ten  days,  it  "became  void  or 
ceased"  on  the  14th  day  of  January,  six  days  before  the  fire. 
Was  not  the  defendant  bound  under  the  terms  of  the  policy  to 
return  to  the  plaintiff  or  tender  to  her  the  unearned  premium 
and  demand  the  surrender  of  the  policy?  It  seems  to  me  that 
the  provision  of  the  policy  above  quoted  was  imperative  and 
demanded  action  on  the  part  of  the  defendant  provided  it  did 
not  wish  to  waive  a  forfeiture  on  the  grounds  of  vacancy  and 

r 

unoccupancy.  Having  failed  to  act  or  claim  a  forfeiture,  al- 
though there  was  ample  opportunity  for  doing  so,  until  after  the 
fire  surely  fair  dealing  and  common  honesty  would  demand  thac 
it  be  denied  the  privilege  of  now  claiming  the  forfeiture. 
(Moore  r.  Niagara  Fire  Ins,  Co.,  199  Pa.  St.  49;  48  Atl.  869 
at  p.  872.)  There  was  no  error  in  the  ninth  instruction  and 
the  exception  should  be  overruled. 

On  another  proposition  my  opinion  is  at  variance  with  that 
of  the  majority,  i.  e.,  whether  or  not  the  contract  was  entire  or 
divisible.  As  is  said  in  the  majority  opinion  there  is  on  this 
question  "an  irreconcilable  conflict  of  authority." 

There  is  one  view  of  the  question  that  might  be  added  to  those 
cited  in  the  opinion,  i.  e.,  that  presented  by  the  Supreme  Court  of 
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Arkansas  holding  that  where  the  consideratoin  was  a  gross  sum 
and  several  buildings  were  insured  for  separate  amounts  the  con- 
tract was  entire  and  not  separable;  that  if  one  of  the  buildings 
were  occupied  and  the  other  ^vacant  the  terms  of  the  policy  were 
satisfied  and  the  insured  could  recover  the  full  amount  of  the  loss. 
McOneeny  v.  Phoenix  Ins.  Co.,  52  Ark.  25Y  (5  L.  R  A.  744). 

The  Supreme  Court  of  New  York  says:  "Whatever  the  rule 
may  be  elsewhere,  it  is  settled  in  this  state  that  where  insurance 
is  made  on  different  kinds  of  property,  each  separately  valued, 
the  contract  is  severable,  even  if  but  one  premium  is  paid  and 
the  amount  insured  is  the  sum  total  of  the  valuation."  Pratt 
V.  Ins.  Co.,  130  N.  Y.  206. 

The  Supreme  Court  of  Missouri  said  relative  to  the  words 
"this  entire  policy  shall  be  void,"  etc.:  "The  addition  of  the 
word  'entire'  given  its  utmost  latitude,  could  not  avoid  any  more 
than  the  whole  policy,  hence  it  added  nothing  to  the  policy. 
Forfeitures  are  not  favored  in  the  law  and  will  not  be  enforced 
if  any  reasonable  interpretation  can  be  made  which  will  prevent 
it  No  reason  is  given  here  why  a  forfeiture  should  be  enforced, 
except  the  insertion  of  the  word  'entire'  into  the  policy. 
*  *  *  Holding,  then,  as  we  do,  that  this  was  a  divisible  con- 
tract, it  results  that  the  legal  effect  is  the  same  as  if  two  distinct 
and  separate  policies  were  issued,  and  so  reading  the  contract, 
we  do  not  reject  the  word  'entire'  at  all,  but  apply  it  to  that 
policy  or  portion  of  this  policy  which  the  insured  has  forfeited 
by  the  change  of  title,  to  which  alone  this  clause  refers,  and  it 
avoids  that  'entire'  policy,  and  not  the  policy  in  which  no  con- 
dition or  warranty  has  been  broken.  This  construction  logically 
follows  from  the  divisibility  of  the  contract,  and  best  accords 
with  fair  dealing,  and  the  presumed  intention  of  the  parties." 
Traime  v.  Dwelling  House  Ins.  Co.,  121  Mo.  86. 

The  Supreme  Courts  of  Ohio,  Indiana,  Kansas,  Kentucky, 
Nebraska  and  Virginia  agree  with  that  of  New  York  and  Mis- 
souri, that  an  insurance  contract  like  the  one  under  consideration 
is  severable. 

Colenum  v.  New  Orleans  his.  Co.,  49  Oh.  St.  310;  Conti- 
nental Ins.  Co.  V.  Chew,  11  Ind.  Appeal  330;  (38  N.  R  417); 
German  Ins.  Co.  v.  York,  48  Kan.  488  (29  Pac.  586);  Phoenix 
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In^.  Co.  V.  Lawrence,  4  Met  (Ky.)  9;  C(mn.  Fire  Ins.  Co.  v. 
TUley,  88  Va.  1024  (14  S.  E.  851). 

These  questions  are  before  this  court  for  the  first  time  and 
the  law  in  this  jurisdiction  is  to  be  now  announced  and  the 
proper  rules  of  interpretation  to  be  applied  to  insurance  policies 
are  to  be  determined.  The  decisions  of  the  state  courts  are  at 
variance  and  conflicting  but  in  the  federal  courts  a  uniform  rule 
seems  to  have  been  adopted  and  followed,  at  least  by  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit,  and  the  United  States 
Supreme  Court.  These  rules  it  seems  to  me  are  mandatory  and 
controlling  in  this  court.  If  policies  are  to  be  most  strictly  con- 
strued against  the  insurer,  and  forfeitures  are  not  to  be  favored 
and  no  intendment  are  to  be  indulged  to  limit  or  avoid  the  liabil- 
ity of  the  insurer,  the  conclusions  I  have  reached  on  the  two 
questions  discussed  cannot  be  avoided.  (1)  The  defendant  must 
be  held  to  have  waived  the  forfeiture  on  account  of  nonoccu- 
pancy;  (2)  and  even  if  it  did  not  waive  the  right  to  claim  a 
forfeiture  on  this  accoimt,  the  policy  is  severable  and  the  vacan- 
cy of  one  of  the  buildings  does  not  bar  the  right  to  recover  the 
value  of  the  other,  i.  e.,  the  one  that  was  occupied  at  the  time  of 
the  loss. 
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GEORGE  E.  BOARDMAN  v.  FIREMAN^S  FUND  INSUR- 

ANCE  COMPANY. 

Exceptions  fbom  Cibouit  Couet,  Fibst  Cibouit. 

Submitted  Novembeb  14,  1901.      Decided  Febbuaby  7,  1902. 

Galbbaith  and  Pebby,  JJ.,  aub  C.  Bbown,  Esq.,  op  the  Bab, 
m  place  of  Fbeab,  C.J.,  Disqualified. 

A  fire  Insurance  policy,  issued  "in  consideratitm  of  the  stipulatioms" 
therein  named  and  of  the  payment  of  the  premium,  provided, 
among  other  things,  that  "if  fire  occur,  the  insured  shall  give 
immediate  notice  of  any  loss  thereby  in  writing  to  the  company 
*  *  *  and,  within  sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  company,  render  a  statement  to  this 
company,  signed  and  sworn  to,"  etc.,  (such  statement  being  what  is 
commonly  known  as  "proofs  of  loss")  and  further  provided  that 
"no  suit  or  action  oin  this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  Insured  with  all  the  foregoing  requirements,  nor 
unless  commenced  within  twelve  months  next  after  the  fire." 

Held,  that  the  rendering  of  the  statememt  to  question  within  aiwty  days 
after  the  fire,  is  a  condition  precedent  to  the  right  of  action  and 
that,  in  the  absence  of  a  waiver,  a  failure  to  render  such  stsute- 
ment  within  the  time  specified  bars  a  recovery  under  the  policy. 

B.,  a  clerk  in  the  employ  of  the  local  agent  of  the  insurance  company, 
made  to  the  plaintiff,  when  the  latter  gave  notice  of  claim  for  the 
amount  of  the  insurance,  oral  statements  to  the  effect  that  the 
company  would  not  pay  the  amount  of  the  loss.  The  policy  pro- 
vided that  no  agent  of  the  company,  except  an  officer  thereof, 
should  have  power  to  waive  or  be  held  to  have  waived  any  of  its 
provisions,  unless  such  waiver  be  in  writing  upon  or  attached  to 
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tihe  policy  and  that  no  act  or  statement  of  any  officer  or  agent 
should  operate  as  an  estoppel  on  the  company  unless  in  writing 
endorsed  upon  the  policy. 

Held,  that  the  oral  statements  of  B.  did  not  canstitute  or  operate  as  a 
waiver  of  the  requirement  as  to  the  filing  of  proofs  of  loss. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 
(Galbraith,  J.,  dissenting.) 

This  is  an  action  on  a  policy  of  insurance  for  $7000  issued 
by  the  defendant  on  the  dwelling-house  and  outbuildings  of  the 
plaintiff  on  the  premises  bounded  by  Lunalilo,  Bjipiolani  and 
Kinau  streets,  this  city.  The  property  insured  was  wholly  de- 
stroyed by  fire  on  the  21st  of  January,  1900,  by  order  of  the 
Board  of  Health  after  condemnation  by  that  body  as  being  in- 
fected with  bubonic  plague.  The  case  was  tried  before  a  jury 
and  a  verdict  rendered  for  the  plaintiff  for  $7000.  The  de- 
fendant comes  to  this  Court  with  a  number  of  exceptions,  not 
all  of  which,  however,  need  be  considered. 

The  defendant  excepted  to  the  admission,  against  objection, 
of  certain  evidence  offered  by  the  plaintiff  to  prove  oral  state- 
ments made  by  one  Berg,  a  clerk  in  the  employ  of  Bishop  & 
Co.,  the  defendant's  local  agents,  to  the  plaintiff  on  an  occasion 
when  the  latter  with  his  attorney  called  at  Bishop  &  Company's 
office  to  give  notice  of  claim  for  the  amount  of  the  insurance. 
These  statements  were  to  the  effect  that  the  insurance  company 
would  not  pay  the  insurance.  Defendant  also  excepted  to  the 
refusal  of  the  court  to  direct  a  verdict  for  the  defendant  on  the 
ground,  among  others,  that  proofs  of  loss  were  not  presented 
within  the  time  required  by  the  terms  of  the  policy  and  that 
no  sufficient  excuse  in  law  for  a  failure  to  present  them  within 
the  time  mentioned  in  the  policy  had  been  shown,  and  to  the 
modification  by  the  court  of  an  instruction  requested  by  the 
defendant  on  the  subject  of  proofs  of  loss,  by  which  modification 
it  was  left  to  the  jury  to  determine  whether  or  not  there  had 
been  a  waiver  by  the  company  of  the  requirements  of  the  policy 
concerning  the  filing  of  such  proofs. 
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The  evidence  shows  beyond  doubt  that  proofs  of  loss  were 
not  filed  until  March  29,  1900,  more  than  sixty  days  after  the 
fire.  The  requirement  of  the  policy  is  that  such  proofs  be  filed 
within  sixty  days  after  the  fire.  The  only  excuse  suggested 
for  the  failure  to  present  the  proofs  within  the  sixty  days  is  that 
during  all  of  said  period  the  plaintiff,  by  reason  of  the  death 
of  a  member  of  his  family  and  the  loss  of  his  property  and  for 
other  causes,  became  ill  and  mentally  incapacitated  to  such  an 
extent  that  he  was  unable  to  attend  to  his  ordinary  business 
affairs.  Assuming  that  these  facts,  if  proven,  would  constitute 
a  suflBcient  excuse  in  law,  we  are  of  the  opinion  that  the  evi- 
dence adduced  was  clearly  insufficient  to  warrant  the  jury  in 
finding  that  the  plaintiff  was  thus  incapacitated.  It  may  be 
added  that  the  undisputed  testimony  of  one  of  plaintiff's  wit- 
nesses shows  that  on  March  16,  five  days  before  the  expiration 
of  the  time  limited,  plaintiff  handed  the  insurance  policy  to  his 
attorney  for  collection  and  that  on  the  same  day  the  latter  gave 
to  Bishop  &  Co.  notice  of  the  loss. 

It  is  contended  by  counsel  for  plaintiff  that  the  failure  to  file 
proofs  within  the  sixty  days  can  not  avail  as  a  defense  to  this 
action  for  two  reasons:  (a)  because  it  is  not  provided  in  the 
contract  that  the  policy  shall  become  void  in  case  of  such  failure 
and  the  only  penalty  is  that  the  right  to  bring  an  action  on  the 
policy  is  postponed  until  after  such  filing,  whether  before  or 
after  the  expiration  of  the  sixty  days,  and  (b)  because  the  in- 
surer waived  the  requirements  of  the  provision  in  question. 

It  has  been  held  by  some  courts  that  if  a  policy  of  insurance 
provides  that  proofs  of  loss  are  to  be  furnished  within  a  certain 
time  after  loss  has  occurred,  but  does  not  impose  a  forfeiture  for 
failure  to  furnish  them  within  the  time  prescribed  and  does 
impose  a  forfeiture  for  a  failure  to  comply  with  other  provisions 
of  the  contract,  the  insured  may  maintain  an  action,  though  he 
does  not  furnish  proofs  within  the  time  designated,  provided  he 
does  furnish  them  at  some  time  prior  to  commencing  the  action 
upon  the  policy;  (see,  for  example,  4  Joyce  Ins.  3282  and  Steele 
V.  In^.  Co.,  93  Mich.  81)  and  that  to  prevent  forfeitures,  courts 
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are  bound  to  construe  such  contracts  as  strongly  against  the  in- 
surer, and  as  favorably  for  the  insured,  as  their  terms  will 
reasonably  permit.  Vangindertailerv  v.  Insurance  Co.^  82  Wis, 
117.  The  weight  of  authority,  however,  is  to  the  effect  that 
such  provisions  with  reference  to  the  filing  of  notice  or  proofs 
of  loss  within  a  specified  time,  must,  unless  waived,  be  strictly 
complied  with,  not  only  as  to  the  substance  of  such  notice  and 
proofs  but  also  as  to  time,  that  their  performance  is  a  condition 
precedent  to  the  right  of  action  and  that  a  failure  to  present 
such  notice  or  proofs  within  the  prescribed  time,  is,  in  the 
absence  of  waiver,  a  violation  of  the  provision  such  as  to  bar  a 
recovery  on  the  policy.  "The  conditions  in  policies  requiring 
notice  of  the  loss  to  be  given,  and  proofs  of  the  amount  to  be 
furnished  the  insurers  within  certain  prescribed  periods,  must  be 
strictly  complied  with  to  enable  the  assured  to  recover.  *  *  * 
The  contract  of  insurance  is  a  volimtary  one,  and  the  insurers 
have  a  right  to  designate  the  terms  upon  which  they  will  be 
responsible  for  losses."  Riddlesberger  t?.  Insurmice  Co,,  7 
Wall.  386,  390.  See  also  2  Wood  on  Insurance  §437;  Oicens 
V.  Insurance  Co.,  57  Barb.  521;  Blossom  v.  Insurance  Co.,  64 
N.  Y.  162,  165;  Qmnlan  t?.  Insurance  Co.,  133  X.  Y.  356, 
362;  Bank  v.  Surety  Co.,  87  Fed.  118,  123,  124;  Knudsen 
V.  Insurance  Co.,  75  Wis.  198,  202;  Could  v.  Insurance  Co., 
90  Mich.  302,  305 ;  dissenting  opinion  of  Grant,  J.,  in  Steele  v. 
Insurance  Co.,  supra;  Scammon  v.  Insurance  Co.,  301  HI. 
621;  May,  Insurance,  §465;  Ostrander,  Insurance,  2nd  ed., 
§§338,  339,  340,  221,  222,  223;  Bowlin  v.  Insurance  Co.,  51 
Hinn.  239.  Whether  or  not  in  any  particular  case  the  filing  of 
proofs  of  loss  within  the  time  specified  is  a  condition  precedent 
to  a  right  of  action,  depends  upon  the  intention  of  the  parties 
as  disclosed  by  tlie  language  of  the  contract  under  consideration. 
In  the  contract  in  the  case  at  bar  it  is  provided:  "If  fire  occur 
the  insured  shall  give  immediate  notice  of  any  loss  *  *  * 
and,  within  sixty  days  after  the  fire  *  *  *  shall  render 
a  statement  to  this  company,  signed  and  sworn  to  by  said  in- 
sured," etc.,  (this  statement  being  what  is  known  as  "proofs  of 
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loss");  also,  "no  suit  or  action  on  this  policy,  for  the  recovery 
of  any  elaim,  shall  be  sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced  within  twelve  months 
next  after  the  fire."  This  language  is  clear  and  explicit  The 
filing  of  proofs  of  loss  toithin  sixty  days  is  one  of  the  require- 
ments full  compliance  with  which  is  necessary  before  an  action 
can  be  maintained.  A  filing  of  such  proofs  after  the  expiratioiv 
of  sixty  days  is  not  full  compliance  with  the  provision.  Al- 
though there  is  some  authority  to  support  it  (see  Steele  v.  Insur- 
ance Co.y  supra\  the  distinction  does  not  appeal  to  us  as  being 
sound  which  is  sought  to  be  drawn  between  cases  where  the 
words  "until  after"  are  used,  as  in  that  at  bar,  and  those  where 
the  word  "unless"  is  used  in  their  stead.  In  each  instance  the 
meaning  of  the  words  "full  compliance"  is  the  same. 

"Almost  without  exception  the  courts  of  this  country  and 
England  have  held  that  proofs  of  loss  must  be  furnished  as  pro- 
vided by  the  policy,  or  the  insurer  would  be  discharged.  Among 
jurists  and  text  writers  who  have  been  called  upon  to  discuss 
this  question  during  the  more  recent  period  of  the  evolution  of 
the  insurance  contract,  there  has  been  a  consensus  of  opinion  in 
agreement  with  this  proposition,  until  we  reach  the  case  of  Ken- 
ton Insurance  Co,  v.  Downs  (13  S.  W.  882,  Ky.);  and  in  jus- 
tice to  the  Court  of  Appeals  of  Kentucky,  who  heard  that  case, 
it  is  proper  that  we  should  mention  that,  so  far  as  the  reports 
disclose,  the  policy  in  that  suit  did  not  make  its  conditions  and 
requirements  a  part  of  the  consideration,  nor  does  it  appear  that 
there  was  any  general  clause  making  the  liability  of  the  com- 
pany to  pay  a  loss  contingent  upon  the  performance  by  the  in- 
sured of  all  or  any  of  the  requirements  concerning  proofs." — 
Ostrander  Ins.  (2)  §338. 

"Where  the  consideration  for  the  insurance  is  in  part  money 
and  in  part  the  promised  performance  of  the  conditions  and  re- 
quirements of  the  policy,  the  obligation  of  the  insurer  to  pay 
the  loss  rests  entirely  upon  the  performance  of  such  condition 
and  requirements  by  the  insured,  and  when  notice  or  proofs  of 
loss  are  required  to  be  furnished  within  any  particular  time,  as 
10,  -^0  or  60  days,  a  failure  to  comply  will  be  fatal.  Unless 
waiver  can  be  shown,  a  partial  performance  will  not  be  sufficient. 
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The  money  part  of  the  consideration  having  been  paid  does  not 
create  an  obligation  on  the  part  of  the  insurer  to  pay  a  loss.  It 
is  stipulated  that  the  insured  must  do  certain  other  things  which 
may  be  of  equal  or  even  greater  importance  than  the  payment 
of  the  premium.  These  requirements  of  the  policy  may  refer 
to  matters  affecting  the  character  of  the  hazard,  or  to  things 
which  the  insured  is  to  do  subsequent  to  the  loss." — Ih.  §340. 
"When  it  appears  from  the  language  employed  that  it  is  the 
intention  of  the  parties  that  payment  of  a  loss  will  depend  on 
Ihe  performance  of  any  particular  thing  by  the  insured,  and 
when  such  stipulations  and  requirements  are  made  a  part  of  the 
consideration  for  the  promise  or  engagement  of  the  insurer, 
there  can  be  ho  recovery  under  the  policy,  unless  the  insured 
shows  such  performance.  The  question  of  materiality  cannot 
be  raised.  That  which  is  required  to  be  done  has  been  made 
material  by  the  agreement  of  the  parties." — lb. 

The  promise  now  sued  upon  was  made  as  set  forth  in  the 
policy  "in  consideration  of  the  stipulations  herein  named  and 
of  one  hundred  and  forty  dollars  premium."  This  fact,  to- 
gether with  the  above  quoted  provision  as  to  no  suit  being  sus- 
tainable until  after  full  compliance,  etc.,  bring  the  case  at  bar 
within  the  principles  stated  by  Ostrander.  The  requirement 
as  to  the  filing  of  proofs  ivithin  the  time  stated,  was  made  by 
the  parties  themselves  a  material  one  and  a  condition  precedent 
to  the  right  of  recovery. 

The  courts  which  hold  that,  notwithstanding  the  time  limit 

expressed  in  the  policy,  proofs  of  loss  may  be  filed  at  any  time 
before  the  commencement  of  the  action,  do  not  go  to  the  extent 
of  holding  that  the  filing  of  such  proofs  is  not  an  essential; 
they  still  recognize  that  such  filing  is  a  condition  precedent  to 
a  right  of  action.  It  is  merely  the  tMne  which  they  hold  to  be 
immaterial.  In  the  policy  in  the  case  at  bar,  the  requirement 
as  to  filing  within  60  days  is  accompanied  by  the  qualification, 
"unless  such  time  is  extended  in  writing  by  this  company."  To 
our  minds  this  language  further  indicates  clearly  that  it  was  the 
intention  and  understanding  of  the  parties  that  the  time  limit 
could  be  extended  only  by  the  party  and  in  the  manner  stated, 
i.  e.,  by  the  company,  in  writing,  and  not  otherwise.    To  hold 
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that  an  action  may  be  maintained  if  proofs  are  filed  after  60 
days  but  at  any  time  before  the  commencement  of  the  action, 
would  be  to  extend  the  time  against  the  will  of  the  company 
and  without  writing, — something  entirely  contrary  to  the  ex- 
pressed agreement  of  the  parties.  It  would  be  making  a  new 
contract  for  the  parties  and  this  clearly  the  court  can  not  do. 

As  to  waiver.  The  only  evidence  which  is  claimed  to  show 
a  waiver  is  that  of  the  oral  statements  by  Berg  to  the  effect  that 
the  insurance  company  would  not  pay  the  amount  of  the  loss. 
It  is  not  pretended  that  any  communication  in  writing  constitut- 
ing a  waiver,  passed  from  the  defendant  or  any  of  its  agents  to 
the  plaintiff  or  that  any  officer  of  the  defendant  orally  or  other- 
wise waived  the  provision.  It  is  true  that  it  has  been  held  in 
many  cases  that  a  refusal  to  pay  or  denial  of  liability,  within 
the  time  specified  for  the  filing  of  proofs,  is  a  waiver  of  the 
requirements  of  such  proofs,  but  those  evidently  are  cases  iu 
which  the  policies  contained  no  limitations  on  the  power  of 
agents  to  orally  waive  any  of  its  provisions, — at  least,  the  ques- 
tion of  the  effect  of  such  limitations  does  not  seem  to  have  been 
considered  or  referred  to  in  those  cases.  In  the  case  at  bar, 
however,  the  policy  contains  this  provision:  "This  policy  is 
made  and  accepted  subject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  such  other  pro^nsions,  agreements  or  con- 
ditions as  may  be  endorsed  hereon  or  added  hereto,  and  no  agent 
or  other  representative  of  this  company,  except  an  officer  of  this 
company,  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy  except  such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  endorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  and  conditions  no  agent  or  other  represen- 
tative shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  this  policy  exist  or 
be  claimed  by  the  insured  unless  so  written  or  attached.  No 
act,  or  statement  of  any  officer,  agent,  or  other  representative, 
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nor  act  or  statement  made  by  any  such  officer,  agent  or  rep- 
resentative, shall  operate  as  an  estoppel  upon  this  company,  or 
in  anywise  aifect  this  insurance,  or  the  validity  of  this  policy, 
unless  such  act  or  statement  shall  be  by  this  company  in  writing 
endorsed  upon  this  policy."  That  such  a  stipulation  may  be 
entered  into  by  the  parties  to  a  contract  of  insurance,  is  well 
settled.  Clcmxr  r.  In^nranee  Co.,  65  Mich.  627,  532;  Oould- 
V.  Ifhsurance  Co.,  supra;  Oladding  v.  Insurance  Associationj 
66  Oal.  6,  8;  Knndson  t?.  Insurance  Co,,  75  Wis.  203;  Kifte  v. 
Assurance  Co.,  144  Mass.  43,  46.  The  insured,  as  well  as  the 
insurer,  is  bound  by  the  terms  of  the  contract.  He  has  express 
notice  that  the  agent  is  without  power  to  waive  except  in  writ- 
ing and  should  govern  himself  accordingly.  See  cases  last 
cited;  also  Hankins  v.  Insurance  Co.,  70  Wis.  5,  6;  Insura/nce 
Co.  V.  Coos  County,  151  IT.  S.  452,  462,  463.  To  hold  that 
what  Berg  orally  said  to  plaintiff,  whether  such  statement  is 
designated  a  denial  of  liability  or  whatever  else,  constituted  a 
waiver  or  estoppel,  would  be  to  render  the  provision  last  quoted 
useless  and  nugatory  and  to  make  a  new  contract  for  the  parties. 

The  only  theory  upon  which  the  verdict  of  the  jury  can  bo 
explained  is  that  they  found  that  defendant  waived  the  require- 
ment in  question.  Such  finding  was  without  evidence  to  sup- 
port it. 

Under  the  practice  established  in  this  jurisdiction  judgment 
non  ohstanie  veredicto  may  be  ordered  for  the  defendant  as 
well  as  for  the  plaintiff  and  on  the  evidence  as  well  as  on  the 
pleadings  when  the  facts  are  undisputed.  See  Estate  of  Ka- 
maJca,  9  Haw.  245;  Clioy  IjOoTc  See  v.  Royal  In^.  Co.,  just 
decided  by  this  court,  ante,  p.  5.  The  facts  are  undisputed  in 
the  case  at  bar  so  far  as  the  questions  of  the  filing  of  proofs  of 
loss  and  of  waiver  are  concerned.  On  the  undisputed  evidence 
on  these  points,  a  verdict  should  have  been  directed  for  the  de- 
fendant. 

The  exceptions  considered  are  sustained,  the  verdict  set  aside 
and  the  case  remanded  to  the  Circuit  Court  of  the  First  Circuit 
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with    directions  to   enter   judgment   for   the   defendant   non 
obstante  veredicto. 

AndrewSy  Peters  &  Andrade  for  plaintiff. 

Hatch  d  Silliman  for  defendant. 

DISSENTING  OPINION  OP  GALBRAITH,  J. 

I  do  not  agree  with  the  conclusion  of  the  majority  of  the 
court  that  the  failure  to  furnish  "proofs  of  loss"  within  sixty 
days  after  the  fire  was  a  bar  to  plaintiff's  recovery  on  the  policy. 
Conceding  that  this  conclusion  has  the  support  of  some  text 
writers  of  more  or  less  prominence  and  of  some  courts  of  re- 
spectable authority,  I  do  not  think  that  the  circumstances  con- 
nected with  the  loss  in  question  or  the  ends  of  justice,  call  for 
a  too  literal  interpretation  of  this  contract  of  insurance. 

The  record  shows  that  on  the  "suspicions"  of  two  physicians 
the  Board  of  Health  declared  the  subject  of  the  insurance  to 
be  infected  with  bubonic  plague,  dispossessed  the  plaintiff,  and 
carted  him  away  to  another  part  of  the  city  and  confined  him 
in  strict  quarantine  for  a  period  of  fifteen  days  and  while  so  con- 
fined burned  his  property  to  the  ground;  that  for  a  considerable 
period  after  his  release  from  quarantine  the  plaintiff  was  in- 
capacitated from  transacting  business,  so  much  so  that  his  law- 
yer and  friend  refused  to  write  his  will  for  him;  that  fifty-five 
days  after  the  fire  the  plaintiff  gave  "immediate"  notice  to  de- 
fendant's agent  of  the  loss  and  ten  or  twelve  days  later  filed  the 
**proofs  of  loss"  required  by  the  policy;  that  while  one  of  the 
grounds  on  which  the  defendant  resists  payment  is  the  failure  to 
file  the  proofs  within  the  60  days  specified  in  the  policy,  the 
principal  ground  relied  on  is  one  that  is  declared  by  the  policy 
to  render  it  void,  i.  e.,  a  "change  of  possession"  in  the  subject 
of  insurance. 

It  seems  to  me  that  the  acts  of  the  plaintiff  were  a  "full  com- 
pliance" with  this  provision  of  the  policy,  although  not  a  strict 
literal  compliance. 

It  should  not  be  overlooked  in  construing  this  contract  that 


30  FEBRUARY,  1902. 

it  was  prepared  by  the  insurance  company  and  its  language  and 
terms  are  those  of  the  company  and  that  those  skilled  in  the 
business — persons  who  fully  understand  the  use  of  the  English 
language  and  are  capable  of  expressing  their  meaning  and  intent 
in  clear  and  unambiguous  terms — are  the  authors  of  the  con- 
tract. 

The  policy  in  suit  sets  out  three  kinds  of  things,  any  one  of 
which  happening,  renders  the  policy  absolutely  void  and  then 
specifies  fourteen  other  kinds  of  things  any  one  of  which  if  it 
happens  and  an  express  waiver  in  writing  is  not  shown  by  a  duly 
authorized  person,  renders  the  policy  null  and  void.  The  fail- 
ure to  furnish  "proofs  of  loss"  within  60  days  after  fire  is  not 
included  in  any  one  of  these  classes.  The  language  under  con- 
sideration is  as  follows:  "If  fire  occurs  the  insured  shall  give 
immediate  notice  of  any  loss  *  *  *  and,  within  sixty  days 
after  the  fire,  unless  such  time  is  extended  in  writing  by  the 
company,  shall  render  a  statement  to  this  company  signed  and 
sworn  to  by  the  insured  stating  the  knowledge  and  belief  of  the 
insured  as  to  the  time  and  origin  of  the  fire,"  etc.  No  penalty 
is  mentioned  for  failure  to  give  "immediate"  notice  of  the  loss 
and  to  furnish  the  proofs  of  loss  within  60  days  after  the  fire 
unless  the  clause  at  the  end  of  the  policy  providing  that  "no 
suit  or  action  on  this  policy,  for  the  recovery  of  any  claim,  shall 
be  sustainable  in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months  next  after  the 
fire,"  can  be  said  to  be  a  penalty.  It  is  at  least  doubtful  whether 
or  not  this  clause  last  quoted  was  so  intended.  I  feel  clear  that- 
the  doubt  ought  to  be  resolved  in  favor  of  the  insured.  If  it  had 
been  intended  that  a  failure  to  furnish  the  "proofs  of  loss" 
within  60  days  after  the  fire  should  work  a  forfeiture  of  the 
plaintiff's  right  to  recover,  it  would  have  been  so  easy  for  the 
company  to  have  added  another  to  the  fourteen  kinds  of  things 
that  rendered  the  policy  void  and  to  have  left  no  doubt  in  the 
mind  of  any  one  as  to  the  effect  of  a  failure  to  render  the  proofs 
within  the  time  specified.    The  conclusion  of  the  majority  gives 
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this  provision  the  same  effect  as  if  the  company  had  placed  it 
among  the  things  rendering  the  policy  void  unless  waived.  I  in- 
sist that  such  a  construction  is  unreasonable  and  unwarranted 
by  the  better  authorities. 

ft* 

• 

"If  a  policy  of  insurance  provides  that  notice  and  proofs  of 
loss  are  to  be  furnished  within  a  certain  time  after  loss  has 
occurred,  but  does  not  impose  a  forfeiture  for  failure  to  furnish 
them  within  the  time  prescribed  and  does  impose  forfeiture  for 
a  failure  to  comply  with  other  provisions  of  the  contract,  the  in- 
sured may,  it  is  held,  maintain  an  action,  though  he  does  not 
furnish  proofs  within  the  time  designated,  provided  he  does 
furnish  them  at  some  time  prior  to  commencing  the  action  on 
the  policy.  And  this  has  been  held  to  be  true  even  though  the 
policy  provides  that  no  action  can  be  maintained  until  after  a 
full  compliance  with  all  the  requirements  thereof."  4  Joyce, 
Ins.,  Sec.  3282. 

The  Supreme  Court  of  Michigan  in  construing  the  identical 
language  under  consideration  said :  "This  latter  provision  clearly 
refers  to  such  requirements  in  the  policy  as  relate  to  the  notice 
of  loss,  and  its  evident  intent  is  to  provide  that  no  suit  can  be 
maintained  unless  commenced  within  one  year,  and  in  no  event 
until  after  compliance  with  such  requirements.  The  use  of  the 
words  "until  after"  distinguishes  this  case  from  Gould  v.  Ins. 
Co,,  90  Mich.  302,  and  brings  it  within  the  rule  laid  down  in 
Tnbbs  V.  Ins,  Co.,  84  Mich.  646.  The  effect  of  misstatement, 
of  changed  condition,  and  contingency,  of  omission  and  com- 
m^on,  of  fraud  and  false  swearing,  is  explicitly  declared  in 
each  other  paragraph  in  which  the  act,  omission  or  contingency 
is  referred  to  even  the  effect  of  false  swearing  in  the  proofs  of 
loss  is  specifically  declared;  but  the  paragraph  relating  to  proofs 
of  loss  suggests  no  penalty.  This  omission  in  an  instrument 
replete  with  clear  and  explicit  declarations  of  forfeiture  is 
worthy  of  note.  The  presence  of  the  declaration  of  forfeiture 
in  every  other  instance,  and  its  absence  in  this,  is  clearly  not  an 
oversight.  Time  is  not  made  the  essence  of  the  provisions  relat- 
ing to  proofs,  and  in  the  paragraph  relied  upon  by  the  defendant 
-the  words  "until  after"  import  order  or  sequence  rather  than 
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the  intent  to  make  performance  within  the  time  specified  the 
essence  of  the  requirement.  The  selection  of  this  phraseology 
seems  to  me  inconsistent  with  such  a  purpose.  The  language 
has  reference  to  the  thing  to  be  done  before  suit  brought  rather 
than  the  time  within  which  it  is  to  be  done."  Steele  v.  Ins.  Co,y 
93  Mich.  83.  The  same  doctrine  is  reaffirmed  in  Reynolski  v, 
Ins.  Co.y  96  Mich.  395.  This  same'  construction  has  been 
adopted  in  Wisconsin,  Vanquidef^taelen  v.  TJie  Phoenix  Ins. 
Co.y  82  Wis.  112,  and  in  Minnesota  by  a  decision  rendered  June 
30,  1901.  Masaii  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  85  K 
W.  E.  13,  and  in  Texas,  Sun  Mutual  Ins.  Co.  v.  Mattinfjlyj 
77  Tex.  162,  and  in  Kentucky  in  Orient  Ins.  Co.  of  Hartfordy 
Conn.  v.  Clarkj  59  S.  W.  R.  863.  In  this  Clark  case  the 
Supreme  Court  of  Kentucky  after  stating  that  it  had  frequently 
decided  that  proofs  of  loss  were  not  a  condition  precedent  to 
recovery  on  an  insurance  policy  said  relative  to  the  Downs  ca3c 
which  is  patronizingly  criticised  by  a  text  writer  quoted  in  the 
majority  opinion:  "This  question  was  fully  considered  in  Ins. 
Co.  V.  DomiSy  90  Ky.  236  (13  S.  W.  882).  And  it  was  there 
held  that  where  a  policy  of  fire  insurance  prescribed  the  various 
acts  or  causes  which  shall  work  a  forfeiture  of  the  policy,  and 
omitted  to  provide  that  the  failure  to  furnish  proofs  of  less 
within  the  time  required  by  the  policy  should  operate  as  a  for- 
feiture, it  was  sufficient  if  proofs  of  loss  were  furnished  before 
suit  was  brought;  that  the  court  would  not  imply  a  forfeiture 
on  account  of  the  failure  to  furnish  proofs  of  loss  within  the 
time  prescribed,"  p.  864.  Four  other  cases  from  the  same  court 
are  cited  in  support  of  this  construction.  See  also  to  the  same 
effect  Coventry  Mutual  Life  Stock  Ins.  Co.  v.  Evans^  102  Pa. 
St.  281,  and  Kohnweisler  v.  Phoenix  Ins.  Co.,  57  Fed.  R  562. 

The  case  of  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Kear- 
ney, 180  XJ.  S.  132,  is  a  very  instructive  and  interesting  case  oti 
the  proper  construction  of  contracts  of  insurance.  The  ex- 
clusion of  the  majority  of  the  court  in  this  case  finds  no  support 
or  encouragement  in  that  The  part  of  the  policy  under  con- 
sideration in  that  case  was  that  commonly  known  as  the  ''iron 
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safe  clause,"  wherein  the  insured  "agreed  and  covenanted"  to 
keep  a  set  of  books,  etc.,  and  the  last  inventory  of  his  business 
in  an  iron  safe  at  night,  etc.,  and  to  produce  the  books  and  in- 
ventory in  case  of  loss,  and  the  clause  provided  further  that  "in 
the  event  of  failure  to  produce  the  same,  the  policy  shall  bo 
deemed  null  and  void,  and  no  suit  or  action  at  law  shall  be 
maintained  thereon  for  any  such  loss."  The  loss  occurred  and 
the  insured  did  not  produce  the  "inventory"  and  the  company 
denied  liability  under  the  above  quoted  clause  of  the  policy. 
Suit  was  brought  and  maintained  and  judgment  rendered  for  the 
plaintiff.  This  judgment  was  aifirmed  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  and  again  by  the  United  States 
Supreme  Court.  The  Supreme  Court  said,  "The  argument  in 
behalf  of  the  defendant  assumes  that  the  insurance  company 
is  entitled  to  a  literal  interpretation  of  the  words  of  the  policy. 
But  the  rules  established  for  the  construction  of  written  instru- 
ments apply  to  contracts  of  insurance  equally  with  other  con- 
tracts. *  *  *  To  the  general  rule  there  is  an  apparent 
exception  in  the  case  of  contracts  of  insurance,  namely,  that 
where  a  policy  of  insurance  is  so  framed  as  to  leave  room  for 
two  constructions,  the  words  used  should  be  interpreted  most 
strongly  against  the  insurer.  This  exception  rests  upon  the 
ground  that  the  company's  attorneys,  officers  or  agents  prepared 
the  |X)licy  and  it  is  its  language  that  must  be  interpreted." 
Natimal  Banl'  r.  Ins,  Co.,  95  U.  S.  673,  678-9;  Monlor  v. 
Anier.  Life  Im.  Co.,  Ill  U.  S.  335,  341;  Id.  pp.  135  and  136. 
And  on  page  138  of  the  opinion  the  court  says  in  closing,  "A 
literal  interpretation  of  the  contracts  of  insurance  might  sustain 
a  contrary  view,  but  the  law  does  not  require  such  an  inter- 
pretation. In  so  holding  the  court  does  not  make  for  the  parties 
a  contract  which  thev  did  not  make  for  themselves.  It  only 
interprets  the  contract  so  as  to  do  no  violence  to  the  words  used 
and  yet  to  meet  the  ends  of  justice."  This  reasonable  and 
authoritative  rule  of  interi>retation  applied  to  the  policy  in  suit 
would  force  the  conclusion  that  the  plaintiff  had  made  '^ull 

a-D 
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compliance"  in  so  far  as  proofs  of  loss  are  concerned  and  was 
entitled  to  maintain  his  action. 

Whatever  the  practice  in  this  jurisdiction  may  be  as  to  au- 
thority of  the  court  to  direct  a  verdict  non  obstantey  I  insist 
that  this  is  not  a  proper  case  for  the  exercise  of  such  autocratic 
power.  It  is  not  clear  that  such  action  does  not  deprive  the 
plaintiff  of  an  absolute  right.  He  is  at  least  entitled  to  the 
privilege  of  a  new  trial. 


ASIU  BROWN  V.  ANDREW  BANNISTER 


Exceptions  fbom  Ciecuit  Coubt,  Fiest  CiBourr. 


Submitted  Jantjaby  15,  1902.      Decided  Febbtjaby  14,  1902. 

Fbeab,  C.J.,  Galbeaith  and  Peeey,  JJ. 

If  A.  promisefi  to  marry  B.  in  conflideration  solely  of  B.'s  reciprocal 
promise  to  marry  A.,  and  thereafter  B.,  in  reliance  upon  A.'b  aaid 
promise  and  of  hie  assurance  that  the  marriage  will  take  place  in 
the  near  future,  yields  to  his  solicitations  to  have  sexual  inter- 
course, A.'s  contract  is  not  void  ais  being  based  on  an  immoral 
considerattion. 

The  evidence  in  this  case,  an  action  for  breach  of  promise  of  marriage, 
held  sufficient  to  sustain  a  verdict  for  the  plaintift  for  12500 
damages. 

'.  OPINION  OF  THE  COURT  BY  PERRY,  J. 

I 

This  is  an  action  for  damages  for  breach  of  a  contract  of  mar- 
riage alleged  to  have  been  entered  into  by  and  between  the 
plaintiflF  and  the  defendant.     The  juiy  rendered  a  verdict  in 
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I 

» 

favor  of  the  plaintiff  for  $2500.    The  case  comes  to  this  Court 
on  exceptions  by  the  defendant 

Two  questions  only  are  presented  under  the  bill  of  exceptions, 
one  being  as  to  the  correctness  of  the  ruling  of  the  trial  court  in 
denying  defendant's  motion  for  non-suit  made  at  the  close  of 
plaintiff's  evidence,  and  the  other  as  to  whether  or  not  the  ver- 
dict is  contrary  to  the  law,  the  evidence,  or  the  weight  of  the 
evidence. 

The  motion  for  non-suit  was  based  on  the  ground  that  the 
evidence  showed  that  .the  sole  consideration  for  defendant's 
promise  to  marry  the  plaintiff  was  an  immoral  one,  to  wit,  that 
the  plaintiff  should  have  sexual  intercourse  with  the  defendant, 
and  that  therefore  the  contract  declared  on  was  void.  Some 
of  the  testimony  given  by  the  plaintiff  would  tend,  perhaps,  to 
support  the  contention  that  the  defendant's  promise  was  in 
consideration,  or  upon  the  condition,  that  the  plaintiff  submit  to 
intercourse  with  him,  and  it  may  be  that  if  the  jury  had  found 
that  those  were  the  facts  that  the  appellate  court  would 
be  unable  to  set  aside  the  verdict  as  being  unsupported  by  the 
evidence.  There  was  other  testimony,  however,  as  well  of  others 
as  of  the  plaintiff,  which  was  clearly  sufficient  to  sustain  a  find- 
ing by  the  jury  that  the  defendant's  promise  to  marry  the  plain- 
tiff was  based  solely  on  the  plaintiff's  promise  to  marry  him  and 
that  nothing  was  said  between  the  parties  at  the  time  of  the 
making  of  such  promise  as  to  illicit  inteixjourse.  The  jury  may 
well  have  found,  further,  and  such  finding  would  find  ample 
support  in  the  evidence,  that  the  seduction  was  subsequently 
acccmiplished  by  virtue  of  the  promise  of  marriage  and  that  the 
plaintiff  yielded  to  defendant's  solicitations  in  reliance  on  such 
promise.  In  view  of  the  verdict,  the  presumption  is  that  the 
jury  so  found.  Subsequent  intercourse  obtained  under  such 
circumstances,  after  unconditional,  mutual  promises  to  marry, 
does  not  render  the  contract  void.  See  Baldy  v.  Stratton,  11 
Pa.  St  319,  323;  Kvrtz  v.  Franks  76  Ind.  594;  Hmis  v.  Moel 
ler,  18  S.  W.  (Mo.)  884;  Spellings  v.  Parka,  68  S.  W.  (Tenn.) 
126;  also,  Stemfield  v.  Levy,  16  Abb.  Pr.,  n.  s.,  28  and  Hmkn 
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V.  Naglee,  54  Cal.  52.    The  motion  for  a  non-suit  was  correctly 
overruled. 

On  behalf  of  the  defendant  it  is  contended  that  there  was  no 
proof  of  damage  and  that  for  that  reason  the  verdict  cannot 
stand.  Evidence  was  adduced  tending  to  show,  inter  xUia^  the 
following  facts:  that  the  reciprocal  promises  above  referred  to 
were  made  on  September  6,  1897;  that  soon  after  the  engage- 
ment, the  defendant  requested  the  plaintiff  to  live  with  him  as- 
suring her  that  the  marriage  would  soon  take  place;  that  the 
plaintiff,  relying  upon  the  defendant's  promise  of  marriage  and 
upon  his  assurance  of  the  early  execution  of  such  promise,  con- 
sented and  took  up  her  residence  with  him  as  his  mistress,  and 
that  these  relations  continued  until  on  or  about  September  26, 
1900;  that  two  children  were  bom  as  a  result  of  this  cohabita- 
tion, one  on  Xovember  2,  1898,  and  one  on  September  26, 
1900;  that  during  this  period  of  time  the  plaintiff  often  re- 
quested the  defendant  to  fulfill  his  promise  but  that  he  refused 
and  failed  to  do  so,  stating  on  each  occasion  but  the  last  that 
the  marriage  would  take  place  in  the  future,  but  not  fixing  a 
date  certain;  that  on  September  26,  1900,  at  a  time  when,  a3 
defendant  was  well  aware,  the  plaintiff  was  about  to  give  birth 
to  the  second  child  and  when  the  pains  of  parturition  were 
already  upon  her,  the  defendant  for  the  first  time  announced  to 
her  that  be  would  not  carry  out  his  promise  and  that  he  would 
soon  marrv^  a  certain  other  woman  whom  he  named;  that  a  very 
few  hours  after  the  birth  of  the  child,  the  defendant  left  the 
plaintiff  and  on  the  first  of  October  following  married  another. 
There  was  also  evidence  tending  to  show  that  the  defendant's 
determination  not  to  execute  his  promise  and  his  intention  to 
marry  another,  were  communicated  to  the  plaintiff,  not  with 
gentleness  and  tenderness,  but  with  unnecessary  harshness  and 
cruelty;  also  that  the  defendant  owned  property  of  the  value 
of  about  $3000   and  was  in  receipt  of  a  monthly  salary  of  $100. 

The  injui7  to  plaintiff's  feelings  and  affections,  the  mortifica- 
tion and  distress  of  mind,  the  humiliation  and  the  physical  pain 
suffered  by  her  in  consequence  of  the  seduction  and  otherwise, 
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the  length  of  the  engagement,  the  degree  of  plaintiff's  devotion 
to  defendant,  the  conduct  of  the  parties  toward  each  other,  the 
injury  to  plaintiff's  prospects  in  life,  and  the  disappointment  of 
her  reasonable  expectations  of  worldly  advantage  resulting  from 
the  intended  marriage,  were  all  elements  of  damage  resulting 
from  the  breacli  and  proper  to  be  considered  by  the  jury  in 
estimating  the  amount  of  the  verdict.  In  our  opinion  the  proof 
of  damage  was  sufficient  to  sustain  a  verdict  in  a  substantial 
amount. 

It  is  contended,  however,  that  the  sum  awarded  was  exces- 
sive, especially  in  view  of  the  fact  that  evidence  was  adduced 
tending  to  show  that,  prior  to  the  alleged  engagement,  the  plain- 
tiff was  of  unchaste  character  and  had  borne  two  other  children, 
the  issue  of  illicit  cohabitation  with,  another  man.  That  was 
certainly  evidence  in  mitigation  of  damages.  It  was  before 
the  jury  and  the  defendant  had  the  benefit  of  it  It  was  the 
province  of  the  jury  to  determine  how  far  to  permit  that  fact 
to  operate  in  mitigation.  Under  all  of  the  circumstances  as 
disclosed  by  the  evidence,  we  are  unable  to  say  that  the  verdict 
was  excessive. 

The  further  point  is  made  in  argument  that  the  trial  judge 
in  his  charge  failed  to  instruct  the  jury  as  to  the  elements  of 
damage  and  that  it  was  erroneous  to  simply  charge,  in  effect,  as 
was  done,  that  in  assessing  damages  "you  can  give  such  damages 
as  you  think  are  proper  under  the  circumstances,"  not  exceed- 
ing, however,  the  amount  claimed,  five  thousand  dollars.  It 
may  be  that  this  instruction  was  erroneous  but  the  error,  if  any, 
can  not  now  be  taken  advantage  of  because  no  request  was 
presented  by  the  defendant  for  further  instructions  on  the  sub- 
ject and  no  exception  was  noted  to  the  judge's  failure  to  instnic't 
or  to  the  instruction  as  given. 

The  question  as  to  the  sufficiency  of  the  allegation  in  the 
declaration  as  to  damage,  is  not  presented  by  the  bill  of  excep- 
tions and  therefore  will  not  be  considered. 

The  exceptions  are  overruled. 

Andrews,  Peters  d  Andrade  for  plaintiff. 

J.  T.  De  Bolt  for  defendant. 
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FRANK  HALSTEAD  v.  J.  W.  PRATT,  Tax  Assessor. 


Obiginal. 


Submitted  January  8,  1902.      Decided  Febeuaby  15,  1902. 

Fbeae,  C.J.,  Galbraith  and  Perry,  JJ. 

The  exemption  in  the  income  tax  law  (Laws  of  1901,  Act  20,  |4)  of  "in- 
heritances otherwise  taxed  as  such"  applies  only  to  inheritances 
otherwise  taxed  as  such  under  the  territorial  laws  and  not. to 
those  so  taxed  under  the  federal  laws. 

An  inheritance  of  personal  property  is  "acquired"  within  the  mean- 
ing of  S3  of  the  Income  tax  law  when  it  is  received  or  at  least 
when  it  is  receivable  and  not  immediately  upon  the  death  of  the 
decedent. 

The  income  tax  should  be  assessed  on  the  balance  only  of  the  inheri- 
tance after  deducting  the  federal  succession  tax  if  the  latter  has 
been  paid. 


OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 
(Galbraith,  J.,  dissenting.) 

This  is  a  submission  on  agreed  facts.  Robert  Halstead  died 
June  14,  1900.  On  June  1,  1901,  his  son,  the  plaintiff,  received 
$20,691.17  as  his  distributive  share  of  the  estate.  The  admin- 
istrator had  previously  (May  23,  1901)  paid  the  federal  succes- 
sion tax  of  $155.10  on  this  share  under  Section  29  of  the  Act 
of  June  13,  1898,  30  Sts.  at  L.  464.  This  share  was  not  taxable 
under  the  territorial  succession  tax  law,  Oiv.  L.  Sec.  910.  The 
question  is  whether  or  not  it  is  taxable  as  part  of  the  plaintiff's 
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income  for  the  year  ending  June  30,  1901,  under  the  territorial 
income  tax  law,  Act  20,  Laws  of  1901.  > 

It  is  contended  first  that  this  inheritance  is  expressly  excepted 
from  the  operation  of  the  Act  by  the  last  proviso  in  Section  4, 
^^that  in  assessing  the  income  of  any  person  or  corporation  there 
shall  not  be  included  *  *  *  any  bequest  or  inheritance 
otherwise  taxed-  as  such."  As  shown  above,  this  inheritance  is 
not  otherwise  taxable  as  such  under  the  territorial  laws,  and 
although,  as  also  shown  above,  it  was  otherwise  taxed  as  such 
imder  the  federal  laws,  the  legislature  evidently  did  not  intend 
to  except  inheritances  taxed  under  those  laws.  It  seems  to  be 
conceded  that  the  exception  in  the  statute  would  not  be  applica- 
ble if  the  country  in  which  the  inheritance  was  otherwise  taxed 
were  a  foreign  country,  or  even  if  the  statute  were  a  state  law  as- 
distinguished  from  a  territorial  law  and  the  law  under  which  the 
inheritance  was  otherwise  taxed  were  a  federal  law,  and  yet  the 
language  of  the  statute  if  taken  literally  would  apply  in  such 
cases  as  well  as  in  the  present  case.  The  fact  that  the  relation 
of  a  territory  differs  in  some  respects  from  that  of  a  state  to  the 
federal  government  forms  no  basis  for  a  distinction  in  respect  to- 
the  question  now  under  consideration.  So  far  as  the  federal 
government  is  concerned,  the  territorial  legislature  could  have 
legislated  either  way  upon  this  question  as  fully  as  a  state  legis- 
lature could,  and  both  state  and  territorial  legislatures  are  equal- 
ly bound  by  the  federal  inheritance  tax  law  and  equally  pre*, 
sumed  to  know  what  that  law  is.  The  question  is  not  what  the 
legislature  could  do,  but  what  it  did  do — a  question  of  construc- 
tion and  not  of  power.  The  general  rule  is  that  a  statute  should 
be  construed  with  reference  to  the  system  of  laws  of  which  it 
is  a  part,  unless  a  contrary  intention  clearly  appears.  If  this 
were  not  so,  statutes  would  often  have  to  be  given  absurd  con- 
structions, for  they  often  do  not  contain  express  provisions  as 
to  the  extent  of  their  operation  in  this  respect.  The  intention 
of  the  legislature  in  this  instance  was  to  provide  revenue  for 
the  government  of  the  territory  irrespective  of  what  taxes  were 
paid  to  other  governments.    This  intention  would  limit  the  rea- 
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son  for  the  exemption  to  inheritances  otherwise  'taxed  by  the 
territorial  government 

It  is  contended  secondly  that,  even  if  the  case  does  not  come 
within  the  exception,  still  it  does  not  come  within  the  main 
provisions  of  the  statute,  for  the  reason  that  the  inheritance  was 
acquired,  not  when  it  was  actually  received,  but  when  the  in- 
testate died,  which  was  before  the  beginning  of  the  year  for 
which  the  tax  was  levied.  Section  1  provides  that,  "From  and 
after  the  first  of  July,  A.  D.  1901,  there  shall  be  levied,  assessed, 
collected  and  paid  annually  upon  the  gains,  profits  and  income, 
over  and  above  one  thousand  dollars,  derived  *  *  *  from 
all  property  owned,  and  every  business,  trade,  profession,  em- 
ployment or  vocation  carried  on  in  the  Territory  *  *  * 
a  tax  of  two  per  cent,  on  the  amount  so  derived  during  the  year 
preceding."  Section  2  provides  that,  "In  estimating  the  gains, 
profits  and  income,  *  *  *  there  shall  be  included  * 
*  *  money  and  the  value  of  all  personal  property  acquired 
by  gift  or  inheritance  *  *  *  /'  The  question  is  whether 
an  inheritance  from  one  who  died  before  the  year  began  but 
actually  received  during  the  year  was  "acquired"  during  the 
year  within  the  meaning  of  the  statute.  It  is  contended  that 
the  legal  title  passed  upon  the  death  of  the  intestate  and  that 
therefore  that  should  be  regarded  as  the  date  upon  which  the 
inheritance  was  acquired,  as  has  been  held  under  some  suc- 
cession tax  laws.  Succession  tax  laws  are  variously  worded.  It 
is  within  the  power  of  the  legislature  to  provide  either  that  the 
tax  shall  be  assessed  as  of  the  date  of  the  decedent's  death  or  that 
it  shall  be  assessed  as  of  the  time  when  it  is  received.  Some  suc- 
•cession  tax  laws  are  drawn  one  way,  some  the  other  way.  It  is 
merely  a  question  of  the  intention  of  the  legislature.  The  ques- 
tion here  is  not  how  this  or  that  succession  tax  law  has  been  con- 
strued, but  how  this  income  tax  law  should  be  construed.  It 
would  seem  more  natural  and  just  to  assess  inheritances  as  in- 
come when  actually  received  or  at  least  when  payable  than  when 
-only  the  legal  title  passes  and  when  it  remains  a  matter  of  doubt 
whether  any,  or  how  much,  will  ever  be  received.    In  some  case^ 
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this  could  not  be  known  until  the  amount  of  outstanding  debts 
or  the  validity  of  outstanding  claims  is  ascertained.  The  title 
to  the  inheritance  passes  subject  to  these.  The  income  tax 
statute  as  a  whole  would  seem  to  favor  this  construction.  Foster 
&  Abbot,  Income  Tax  Law  of  1894,  commenting  on  a  clause 
in  the  same  language  as  the  one  now  under  consideration,  say 
that  "it  may  well  be  argued  that  personal  property  is  not  'ac- 
quired' until  it  is  received." 

It  may  be  noticed  that  the  only  income  covered  by  Section 
1  is  that  derived  from  property  and  business,  &c.,  and  that  since 
an  inheritance  is  not  derived  from  either  of  those  sources,  it  is 
not  covered  at  all  by  Section  1.  But  we  presume  that,  constru- 
ing all  parts  of  the  Act  together.  Section  3  may  be  regarded  as 
enlarging  Section  1  so  as  to  include  inheritances. 

It  is  conceded  that  the  amount  of  the  succession  tax  paid  to 
the  federal  government  should  first  be  deducted  and  the  tax  in 
question  be  levied  on  the  balance  only.  Hooper  v.  Shaw^  67  N. 
E.  (Mass.)  361. 

In  our  opinion  the  distributive  share  in  question,  less  the 
amount  of  the  federal  succession  tax,  is  subject  to  taxation  un- 
der the  income  tax  law.    Judgment  accordingly. 

Hatch  d  SilUman  and  B.  L.  Marx  for  plaintiff. 
Robertson  d  Wilder  for  defendant. 

DISSENTING  OPINION  OF  GALBRAITH,  J. 

Everybody  is  presumed  to  know  the  law,  including  the  mem- 
bers of  the  legislature  of  the  Territory  of  Hawaii.  The  latter 
are  presumed  to  legislate  in  the  light  of  this  knowledge.  "Laws 
are  presumed  to  be  passed  with  deliberation,  and  with  a  knowl- 
edge of  all  existing  laws  on  the  same  subject."  (Southerland  on 
Statutory  Construction,  §137.)  The  statute  under  considera- 
tion exempts  from  taxation  "any  bequest  or  inheritance  other- 
wise taxed  as  such.'^  The  statement  of  facts  admits  that  the' 
bequest  to  the  plaintiff  was  "otherwise  taxed  as  such,"  under  the 
War  Reventie  Statute^  approved  June  13,  1898,  and  in  force 
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and  effect  in  this  tenitory  at  the  lime  Act  20^  Session  Laws  of 
1901,  was  enacted. 

It  is  stated  that  the  ^'l^islature  did  not  intend  to  except  in- 
heritances  taxed  under"  this  federal  statute.  What  the  evidence 
is  or  where  it  appears  that  shows  such  an  intent  on  the  part  of 
the  legislature  I  have  been  unable  to  find.  It  certainly  does  not 
appear  from  the  language  used  by  the  legislature.  The  well 
settled  rule  of  statutory  interpretation  is  stated  thus:  "The 
primary  and  general  rule  of  statutory  construction  is  that  the 
intent  of  the  lawmaker  is  to  be  found  in  the  language  that  he 
has  used.  He  is  presumed  to  know  the  meaning  of  words  and 
the  rules  of  grammar.  The  courts  have  no  functions  of  legisla- 
tion, and  simply  seek  to  ascertain  the  will  of  the  legislator." 
(C7.  S.  V.  Ooldmberg,  158  U.  S.  102-3.) 

.  The  contention  that  the  exemption  would  not  apply  to  a  tax 
collected  under  the  law  of  a  state  or  foreign  government  can 
have  no  application  to  the  issue  for  the  reason  that  the  legislation 
of  a  state  or  foreign  government  as  a  general  rule  can  have  no 
extra  territorial  jurisdiction.  The  legislators  of  the  Territory  of 
Hawaii  can  only  be  expected  to  have  in  mind  and  to  take  regard 
of  laws  in  force  in  this  territory.  That  is  the  extent  of  their  legis- 
lative jurisdiction.-  The  Congress  of  the  United  States  that  enacted 
the  law  under  which  plaintiff's  inheritance  was  "otherwise  taxed'^ 
is  the  legislative  branch  of  the  government  in  which  the  sover- 
eignty of  the  Territory  of  Hawaii  is  vested  and  it  has  paramount 
legislative  jurisdiction  over  this  Territory,  so  much  so  that  it 
might  even  repeal  or  abrogate  any  law  passed  by  the  territorial 
legislature.  The  law  of  Congress  taxing  inheritances  was  in 
force  in  the  Territory  of  Hawaii  at  the  time  Act  20  was  passed. 
The  fact  that  the  tax  collected  thereunder  goes  into  the  federal 
treasury  does  not  affect  the  issue.  The  legislature  may  have  had 
in  mind  the  fact  that  the  Territory  of  Hawaii  occupied  a  dif- 
ferent relation  to  the  Federal  Government  than  any  of  the  fetates 
of  the  Union  in  this  that  in  the  states  the  salaries  of  all  the 
officials  except  the  officers  of  the  United  States  are  paid  from 
the  state  treasury  while  here  the  salary  of  the  Governor  and 
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his  secretary,  the  Secretary  of  the  Territory,  the  Judges  of  the 
Supreme  and  Circuit  Courts  are  all  paid  from  the  federal  treas- 
ury. The  legislature  must  have  known  this  fact.  We  cannot 
say  that  the  legislature  did  not  know  of  this  federal  law  taxing 
inheritances  and  for  that  reason  did  not  in  terms  exclude  from 
the  exemption  inheritances  taxed  under  it.  It  must  be  held  to 
have  intended  what  the  plain  words  of  the  statute  indicate.  The 
language  used  is  simple,  plain  and  unambiguous.  There  is  no 
occasion  for  interpretation  or  searching  for  a  hidden  and  unex- 
pressed meaning  under  the  plain  terms  used.  The  plaintiff  is 
within  the  plain  letter  of  the  exemption  and  I  cannot  find  any 
satisfactory  evidence  warranting  the  conclusion  that  the  legisla- 
ture intended  that  he  should  be  deprived  of  its  benefit. 


m   THE  MATTER  OF  PROBATE  OF  THE  WILL  OF 

NALIMU  NAOIWI  (w),  deceased. 

ExCEFnOIfS  FBOM  ClBCUIT  CoUBT,  FiBST  ClBCUIT. 

SuBMnTED  Januaby  16,  1902.      Decided  Febbtjaby  16,  1902. 
Fbeab,  C.J.,  Galbbajth  and  Pebby,  J  J. 

In  a  controyersy  over  the  probate  of  an  alleged  will,  the  verdict  of  a 
Jury  in  favor  of  the  contestants,  being  supported  by  the  evidence, 
is  affirmed. 

OPINION  OP  THE  COURT  BY  GALBRAITH,  J. 

The  appellants,  beneficiaries  under  the  alleged  will  of  Nalimu 
Naoiwi,  deceased,  made  application  to  a  Judge  of  the  First  Cir- 
cuit Court  for  the  probate  of  said  will.  This  petition  was  re- 
sisted by  the  heirs  at  law  of  the  deceased  on  two  grounds:    (1) 
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that  the  will  was  not  executed  or  published  according  to  law; 
(2)  that  the  will  was  obtained  by  undue  influence  exercised 
upon  the  testatrix  and  was  null  and  void. 

After  a  hearing  the  Circuit  Judge  denied  the  prayer  of  the 
petition  and  refused  to  permit  the  will  to  be  probated.  An 
appeal  was  taken  to  the  Circuit  Court  and  a  jury  trial  was  de- 
manded and  allowed.  The  jury  returned  a  verdict  for  the  con- 
testants to  which  judgment  the  proponents  excepted  as  being 
contrary  to  the  law  and  the  evidence  and  the  weight  of  the 
evidence. 

It  is  contended  in  this  court  that  the  verdict  of  the  jury  is 
entirely  unsupported  by  the  evidence  and  for  that  reason  should 
be  set  aside  and  a  new  trial  ordered. 

The  evidence  is  not  satisfactory  and  cannot  be  said  to  support 
any  theory  of  the  controversy  with  unanimity.  The  star  wit- 
ness for  proponents  on  the  second  trial  confessed  that  he  com- 
mitted wilful  perjury  on  the  first  but  seeks  to  excuse  himself 
by  the  statement  that  Naoiwi,  one  of  the  proponents  and  late 
husband  of  the  testatrix,  induced  him  to  swear  falsely.  Naoiwi, 
thus  accused  of  subordination  of  perjury,  makes  no  denial  be- 
fore the  jury.  The  evidence  further  shows  that  this  self  con- 
fessed perjurer,  one  of  the  witnesses  to  the  will,  copied  the  will 
from  one  prepared  or  at  least  furnished  him  by  Naoiwi.  The 
evidence  on  pages  46  and  4T»  of  the  record  of  the  first  trial,  in- 
troduced before  the  jury,  shows  the  pitiable  condition  of  the 
testatrix,  her  mental  and  physical  suffering  at  the  time  of  the 
execution  of  the  will.  The  cross-examination  of  the  witnes5», 
Punikala,  vividly  portrayed  to  the  jury  the  scene  at  the  execu- 
tion of  the  will  as  follows:  "A.  No;  you  could  not  let  her  go 
after  you  had  got  her  up  into  a  sitting  position;  you  would  have 
to  hold  her. 

"Q.  Who  was  holding  her  when  she  signed  the  will?  A. 
She  was  laying  on  her  side;  when  this  paper  was  brought  in 
front  of  her  she  signed  her  name  to  it. 

"Mr.  Magoon:  Sort  of  reclining;  not  lying  down?  A.  Yes 
reclining. 
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"Mr.  Kinney:  Did  any  one  ask  her  to  aign  the  will?  A. 
Naoiwi  said  to  her  write  her  name. 

"Q.  What  answer  did  she  make?  A.  She  wrote  her  name 
down. 

"Q.     Who  read  the  will  to  her?    A.     Naoiwi  did. 

"Q.     NotKanalu?    A.    No. 

"Q.  What  did  she  say  if  anything  when  the  will  was  read, 
did  she  say  it  was  good  or  bad,  or  what?  A.  Naoiwi  read  the 
will  to  her.  He  read  it  about  half  way  and  he  stopped  and 
asked  her,  he  said  to  her,  how  is  this,  is  it  right?  He  asked  her 
twice  and  then  she  answered,  leave  that  paper  alone  until  by 
and  by,  leave  that  paper.  And  then  Naoiwi  kept  on  and  read 
the  balance.  And  he  read  it  over  twice  and  then  asked  her  to 
put  her  name  to  it. 

"Q.  What  answer  did  Naoiwi  make  when  she  said  leave  that 
paper  until  by  and  by?    A.     He  made  no  reply. 

"Q.     What  did  he  do?     A.     Naoiwi  didn't  put  the  'paper 

away,  he  kept  on  reading  it. 

*******  * 

"A.  All  I  know  is  this,  that  Naoiwi  read  the  will  over  to  her 
until  it  got  to  where  this  money  and  land  was  and  he  stopped 
and  asked  her  whether  it  was  all  right  or  not;  she  made  no 
reply  and  he  asked  her  again,  and  then  she  said,  leave  that 
paper;  put  that  paper  away,  and  Naoiwi  kept  on  reading." 

This  testimony  might  have  raised  a  doubt  in  the  minds  of 
the  juiy,  if  it  did  not  produce  absolute  conviction  that  the  will 
offered  for  probate  was  not  the  free  and  voluntary  act  of  the 
testatrix.  Taken  in  connection  with  the  other  evidence  show- 
ing the  weak  and  debilitated  condition  of  the  testatrix  in  body 
and  mind;  that  she  died  four  days  after  signing  the  will;  the 
fact  that  Naoiwi  caused  the  will  to  be  copied  from  his  own 
handwriting  to  that  of  Kanalu's;  that  he  induced  Kanalu  to 
swear  falsely  at  the  first  hearing  and  that  he  was  fifty-six  years 
of  age  and  the  testatrix  was  seventy  when  the  brief  and  romantic 
courtship  ended  in  marriage,  all  of  these  facts  would  tend  to 
show  that  the  will  presented  was  procured  by  undue  influence. 

We  conclude  that  there  is  sufiieient  evidence  to  support  the 
verdict  of  the  jury.  The  trial  court  fully  covered  tlie  law  of  the 
ease  in  its  lucid  and  concise  charge  to  the  jury.     The  queetion* 
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of  fact  were  submitted  to  the  jury  and  determined  against  the 
proponents.     This  determination  is  final.     In  fact  it  is  by  no 
means  clear  that  another  jury  would  not  render  a  similar  verdict 
Exceptions  overruled. 

J,  A.  Mdgoon  and  T.  I.  Dillon  for  proponents. 

Kinney  J  BcUlou  d  McCkmahan  for  contestants. 

CONCURRING  OPINION  OF  PERRY.  J. 

The  case  for  the  contestants  was,  it  seems  to  me,  a  weak  one. 
Nevertheless  there  was  evidence  before  the  juiy  sufficient  to 
sustain  a  finding  that  the  will  was  not  the  free  and  voluntary 
act  of  the  testatrix  and  that  it  was  procured  by  undue  influence. 
The  verdict  cannot  under  the  circumstances  be  disturbed.  The 
responsibility  for  the  finding  of  fact  is  upon  the  juiy.  I  concur 
in  the  conclusion  that  the  exceptions  must  be  overruled. 


JOAQUIN  SILVA  v.  J.  F.  SOUZA. 

Exceptions  fbom*  Cibcuit  Court,  Fibst  Cirouit. 

SuBMnTED  Januaby  8,  1902.      Decided  Febbuaby  17,  1902.'^ 

FbEAB,  C.J.,  GrALBBAITH  AND  PeBBY,  JJ. 

In  an  action  for  damages  for  removing  and  appropriating  a  division 
fence,  the  property  of  Uie  plaintiff,  and  for  the  construction  of  a 
new  fence  on  plaintiff's  land  near  the  division  line,  being  a  picOtet 
fence  30  feet  in  length  and  six  feet  high,  a  Judgment  in  f^vor  of 
the  plaintiff  for  $336  is  excessive. 

Where  an  appeal  is  <taken  from  a  judgment  of  a  district  magistrate  to 
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a  circuit  jtidge  at  chambers,  the  circuit  court  has  no  jurlBdiction 
jto  hear  and  determine  the  cause. 

OPINION  OP  THE  COURT  BY  OALBRAITH,  J. 

The  plaintiff  sued  the  defendant  in  the  District  Court  of 
Honolulu  for  trespass^  claiming  damages  in  the  sum  of  $300. 
The  district  magistrate  rendered  judgment  in  his  favor  for 
$10.00  and  costs.  On  appeal  the  cause  was  submitted  on  the 
record  and  evidence  certified  from  the  lower  court.  Judgment 
was  given  for  the  plaintiff  for  the  full  amount  of  his  claim  with 
interest  from  the  date  of  the  trespass  amounting  to  $336.  To 
the  entry  of  this  judgment  the  defendant  duly  excepted  and, 
in  this  court,  contends,  (a)  that  the  judgment  is  contrary  to  the 
law  and  the  evidence  and  the  weight  of  the  evidence;  (b)  that 
the  judgment  is  excessive. 

The  evidence  is  meagre  ajid  unsatisfactory.  It  appears  that 
the  parties  are  neighbors  and  reside  on  adjoining  lots;  that  there 
was  a  division  fence  near  the  line  separating  the  house  lots  of 
the  parties  and  that  this  fence  belonged  to  the  plaintiff  and  was 
erected  entirely  on  his  premises;  that  the  defendant  against  the 
protests  of  the  plaixitiff  removed  this  fence  and  replaced  it  with 
a  new  one;  tibat  the  new  fence  was  about  30  feet  long  and  six 
feet  high,  and  was  higher  than  the  old  one;  that  the  old  fencu 
had  been  there  for  15  years;  that  the  new  fence  is  constructed 
of  pickets  made  of  battens  nailed  to  posts  set  in  the  ground; 
that  three  men  in  one  day  removed  the  old  fence  and  con- 
structed the  new  one;  that  the  defendant  appropriated  the  old 
fence  to  his  own  use. 

It  is  clear  that  the  plaintiff's  rights  were  invaded  by  the  de- 
fendant and  that  he  should  recover  judgment  for  the  amount  of 
the  injury  suffered.  (C  L.  Sec.  1241.)  How  to  determine  this 
amount  under  the  evidence  is  the  difficult  question.  The  only  evi- 
dence in  the  record  as  to  the  amount  of  damages  is  that  given  by 
the  plaintiff,  and  on  this  the  circuit  court  based  its  judgment. 
This  evidence  is  as  follows:  "I  am  damaged  by  the  fence  he 
had  taken  down  and  fence  he  put  up.     I  value  my  damage  at 
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$300."  On  cross-examination  he  further  testified:  "I  arrive 
at  damages  of  $300  by  my  telling  not  to  take  old  fence  down 
and  giving  bad  appearance  of  premises  by  new  fence  and  by  the 
fence  being  too  high;  it  shuts  off  the  view.  It  prevents  me  from 
seeing  the  mountains  and  houses  in  the  rear."  The  proper 
measure  of  4aniage  in  this  case  is  full  compensation  for  the  in- 
jury to  plaintiff's  property  caused  by  the  acts  of  the  defendant 
in  removing  and  appropriating  the  old  fence  and  the  construc- 
tion of  the  new  "the  natural  and  proximate  consequences  of  the 
act  complained  of." 

From  the  evidence  it  is  impossible  for  us  to  determine  with 
certainty  what  this  amount  is.  Ordinarily  we  might  indulge 
the  presumption  that  the  judgment  appealed  from  was  correct. 
This  cannot  be  done  in  this  instance  for  the  reason  that  the 
record  shows  that  the  circuit  court  had  before  it  onlv  the 
evidence  that  is  before  us,  i.  e.,  that  certified  from  the  district 
court. 

It  appears  that  the  elements  relied  on  as  going  to  make  up 
the  total  of  damage  claimed  by  the  plaintiff  consist  of:  (1)  the 
fact  that  he  told  the  defendant  not  to  remove  the  old  fence;  (2) 
that  the  new  fence  is  higher  than  the  old,  gives  a  bad  appear- 
ance to  the  premises  and  cuts  off  the  view ;  (3)  the  appropriation 
of  the  old  fence  by  the  defendant. 

The  first  is  a  claim  for  exemplarj'  damages.  Tlie  record 
clearly  shows  tliat  this  is  not  a  proper  case  for  the  allowance  of 
such  damage.  The  second  element  is  a  proper  claim  for  dam- 
ages, the  fence  being  upon  the  plaintiff's  land,  but  under  the 
evidence  it  cannot  be  estimated.  We  know  that  it  could  not 
be  very  great,  possibly  what  it  wonlcl  cost  to  saw  off  the  excess 
in  height  of  the  new  fence  above  the  old  or  to  n^niove  it  alto- 
gether.    (Jatios  i\  Erie  and  W,  V,  K.  (V>.,  17  L.  R.  A.  763.) 

Under  the  third  element  the  plaintiff  is  entitled  to  rei^over  the 
value  of  the  old  fence  appropriated  by  the  defendant. 

Under  the  general  rule  for  the  assessment  of  damages,  "A 
witness  is  not  allowed  to  give  his  opinion  of  the  amount  of  dam- 
ages a  party  sustains  from  a  given  act  or  omission,  because  when 
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he  does  so  he  includes  the  law  as  well  as  the  fact.  It  is  the 
province  of  the  jury  to  assess  the  damages  according  to  the  rule 
of  law,  which  it  is  the  province  of  the  court  to  lay  down  for 
their  guidance;  and  witnesses  are  allowed  only  to  furnish  the 
data  from  which  the  amount  is  arrived  at  And  where  the  in- 
jury consists  of  distinct  elements,  it  is  not  competent  to  ask  a 
witness  to  make  a  general  estimate,  but  he  should  be  asked  to 
estimate  the  specific  items  separately."  (1  Sutherland,  Dam- 
ages, pp.  794-5.)  See  also  Shuron  Town  Co,  v.  Morris  et  aL, 
18  Pac.  230;  Upcher  et  al.  v.  Oberlandery  31  Pac.  1080; 
Howell  et  ah  r.  Medler,  41  Mich.  641. 

We  are  of  the  opinion  that  the  plaintiff  is  entitled  to  damages. 
How  much  it  is  not  possible  to  know  with  certainty,  but  it  is 
clear  that  he  is  not  entitled  to  the  amoimt  given  by  the  judg- 
ment appealed  from.  This  is  excessive.  The  new  fence  is 
wholly  upon  the  plaintiff's  land.  He  can  at  slight  expense  re- 
move it  or  remodel  it  to  suit  his  taste  and  thus  restore  the  view 
and  appearance  of  the  premises  to  the  same  condition  as  before 
the  trespass.  If  the  limbs  cut  from  the  trees  were  overhanging 
the  division  line  the  plaintiff  sustained  no  injurj'^  by  the  act  of 
removing  them.  {Andrea  Grandona  v.  Ole  Olson  Lovdal^  78 
Cal.  611.) 

Although  this  case  came  before  us  on  a  bill  of  exceptions 
from  a  judgment  of  the  Circuit  Court  of  the  First  Circuit,  and 
we  have  passed  upon  the  exceptions,  still  it  appears  from  the 
record  that  the  appeal  was  taken  to  the  Circuit  Judge  at  cham- 
bers. The  judgment  excepted  to  was  rendered  by  the  Circuit 
Court  without  jurisdiction.  The  exceptions  are  sustained  and 
the  cause  remanded  to  the  Circuit  Judge  with  direction  to  grant 
a  trial  at  chambers. 

J,  M.  Vitas  for  plaintiff. 

J.  T.  De  Bolt  for  defendant. 
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HAWAIIAN  COMMERCIAL  AXD  SUGAR  COMPANY 
V.  WAILUKU  SUGAR  COMPANY. 

Appeal  from  Circuit  Judge,  First  Circuit. 

Submitted  July  5,  1901.  Decided  February  19,  1902. 

Frear,  C.J.,  GALBRAirn  and  Perry,  J  J. 

A  decree  is  binding  between  co-defendants,  when  they  are  adversary 
to  each  other  and  when  their  rights  as  against  each  other  are 
adjudicated,  whether  there  are  croes-pfleadings  between  them  or 
not,  if  the  noatters  could  be  adjudicaited  under  the  pleadings  be- 
tween the  plaintiffs  and  defendants. 

One  who  appears  generally  and  is  made  a  parly  at  his  own  request  is 
bound  by  the  decree  so  far  as  It  properly  goes  under  the  pleadings, 
even  though  he  appeared  in  consequence  of  a  published  notice 
which  was  not  -so  broad  as  the  complaint. 

The  doctrine  of  splitting  causes  distinguished  from  that  of  res  judicata. 

So  far  as  the  ultimate  matter  adjudicated  is  concerned,  all  intermediate 
matters  are  conclusively  presumed  to  have  been  adjudicated 
whether  in  fact  raised  or  adjudicated  or  not. 

As  to  other  ultimate  matters,  only  those  intermediate  matters  are 
regarded  aa  adjudicated  which  were  in  fact  adjudicated. 

Other  ultimate  matters  themselves  are  not  regarded  as  adjudicated  if 
they  were  not  in  fact  adjudicated  although  they  might  have  been 
so  far  as  the  pleadings  were  concerned. 

A  decree  is  binding  as  to  necessary  inferences  though  not  as  to  pos- 
sible or  probable  inferences  from  it. 

Under  a  complaint  thssbt  the  d^?fendant  unlawfully  constructed  and 
maintained  a  dam  and  by  means  thereof  diverted  water,  a  decision 
that  the  dam  need  not  be  removed  because  it  might  be  lawfully 
used 'for  a  diversion  to  certain  land  and  does  not  appear  to  be  used 
for  a  diversion  to  any  land,  does  not  settle  that  it  might  lawfully 
be  used  for  a  diversion  to  other  lands. 

Nor  does  a  decision  that  a  certain  quantity  of  water  may  lawfully  be 
diverted  at  other  dam^  settle  that  the  same  or  any  less  quantity 
may  lawfully  be  diverted  at  this  dam. 
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A  decision  'that  a  certain  quantity  of  water  may  be  taken  from  an 
ancient  ditch  by  means  of  a  new  flume  to  lands  that  have  no 
water  rights  because  of  a  discontinuance  in  the  use  of  a  certain 
other  quantity  of  water  on  other  lands  that  have  water  rights,  does 
not  settle  that  an  additional  quantity  may  afterwards  be  so  taken 
at  the  same  point,  or  even  the  same  quantity  If  tihe  use  of  water  on 
the  old  lands  has  been  resumed,  or  an  additional  quantity  in  lieu 
of  using  it  on  stilt  other  lands  that  hare  water  rights. 

Under  a  complaint  (that  defend<9»i  enlarged  ancient  ditches  and  took 
more  water  thaai  it  was  entitled  to  and  took  water  to  lands  that 
had  no  water  rights,  it  was  proper  to  decide  that  the  defendant 
had  acquired  a  right  to  take  all  the  water  in  controversy  by  day 
and  the  plaintiffs  a  similar  right  by  night,  as  a  basis  for  the  con- 
clusion that  the  defendant's  acts  were  not  prejudicial  to  the  plain- 
tiff's rights,  since  If  It  had  the  right  to  take  all  such  water  at  cer- 
tain points  during  certain  times  it  was  immaterial  whether  it  took 
it  in  large  or  small  ditches  or  to  lands  that  had  or  to  lajids  that 
had  not  water  rights. 

Such  intermediate  fl'Udlng  of  an  alternnte  day  and  night  use  is  res 
judicata  in  other  suits  between  the  same  parties  as  to  the  same  or 
other  acts  complained  of. 

The  decision  in  Lonoaea  v.  Wailuku  Hagar  Co.,  9  Haw.  651,  that  the 
defendant  had  an  exclusive  day  right  to  water  (subject  to  certain 
exceptions),  referred  to  prescriptive  rights  only  and  did  not  cover 
surplus  or  storm  water.  It  was  not  intended  to  cover  surplus 
water,  nor  is  it  a  necessary  inference  that  it  did,  in  spite  of  an 
actual  contrary  intention. 

That  decision  did  not  (aside  from  the  finding  as  to  an  exclusive  pre- 
scriptive day  right)  adjudge  that  the  defendant  had  a  general 
right  to  a  fair  proportion  of  the  surplus  water,  or  that  it  was  not 
then  taking  more  than  its  proportion,  if  it  had  such  a  right.  The 
court  did  not  intend  to  so  decide,  nor  is  it  a  necessary  inference 
that  it  did,  even  if  the  pleadings  were  broad  enough  to  have  per- 
mitted it  to  do  so. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

This  is  a  suit  in  equity  for  an  injunction  to  restrain  the  de- 
fendant from  diverting  water  from  the  Wailuku  stream  on  the 
island  of  Maui  to  the  injurs'^  of  the  plaintiff.  The  defendant  in- 
cluded in  Its  answer  a  plea  of  former  adjudication  as  to  several 
matters  alleged  in  the  bill,  and  the  Circuit  Judge,  by  consent 
subject  to  the  right  of  appeal,  entered  a  decree  sustaining  the 
plea.    The  question  on  this  appeal  from  that  decree  is  how  far 
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the  decision  in  Lonoaea  et  ah  v^  Wmluku  Sugar  iJo.j  9  Haw. 
651,  which  is  the  decision  relied  on  in  the  plea,  is  decisive  of 
the  present  controversy. 

No  formal  decree  was  entered  in  the  former  case,  but  as 
counsel  on  both  sides  have  treated  the  decision  as  if  it  were  a 
decree,  we  shall  not  raise  the  question  as  to  how  far  a  decision 
as  distinguished  from  a  decree  may  be  relied  on,  either  by  way 
of  plea  or  as  evidence.  It  may  be  that  the  decision  should  be 
regarded  as  in  the  nature  of  a  decree, — ^in  view  of  the  language 
of  the  statute  relating  to  Commissioners  of  Private  Ways  and 
Water  Rights,  under  which  that  case  was  brought,  and  in  view 
of  the  practice  in  such  cases. 

The  plaintiff  is  a  California  corporation  and  owns  the  greater 
part  of  the  ahupuaa  of  Wailuku  and  various  kuleanas  therein. 
The  defendant  is  a  Hawaiian  corporation  and  owns  a  consider- 
able portion  of  the  arable  land  of  the  ahupuaa  and  numerous 
kuleanas  in  the  ahupuaa.  The  plaintiff's  predecessor  in  title, 
Claus  Spreckels,  was  a  party  to  the  former  case.  The  plaintiff 
is  bound  by  the  decision  in  that  case  to  the  same  extent  that 
Claus  Spreckels  was.  And  although  the  latter  was  then  a  co- 
defendant  with  the  present  defendant,  he  was  bound  equally 
with  the  plaintiffs  in  that  case  as  to  any  rights  that  were  ad- 
judged to  be  in  his  co-defendant.  A  judg-raent  or  decree,  of 
course,  does  not  always  bind  co-defendants  as  against  each  other, 
but  it  does  when  they  are  adversary  to  each  other.  There  need 
not  be  cross-pleadings  between  themselves.  It  is  sufficient  if 
they  contest  an  issue  with  each  other  upon  pleadings  between 
them  and  the  plaintiffs.  The  fact  that  they  are  formally  on  the 
same  side  is  immaterial,  if  they  have  actually  contested  issues 
that  might  properly  be  contested  under  the  pleadings  between 
the  plaintiffs  and  defendants.  See  1  Van  Fleet,  Form.  Adj. 
Sec.  256;  Elliott  v.  PeU.l  Paige  263;  Demn  v.  City  of  Ottunir 
wa,  53  la.  461;  Learitt  v.  Wolcott,  95  N.  Y.  212;  Hurmon 
V.  Auditor^  123  111.  122.  The  former  case  was  brought  origi- 
nally by  certain  plaintiffs  against  the  present  defendant  only, 
but  after  publication  of  notice  others  came  in  as  plaintiffs  and 
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Clans  Spreckels  came  in  as  a  defendant.  Although  nominally 
a  defendant,  his  interests  were  with  those  of  the  plaintiffs  rather 
than  those  of  his  co-defendant,  and  he  appealed  from  several 
findings  made  by  the  commissioner  in  favor  of  the  co-defendant. 
His  counsel  was  one  of  the  counsel  for  the  plaintiffs  abo.  He 
is  bound  by  the  decision  so  far  as  the  decision  properly  went, 
and  since  the  decision  was  not  merely  for  or  against  the  plain- 
tiffs or  defendants  leaving  the  rights  as  between  the  defendants 
unadjudicated,  but  specifically  declared  certain  rights  to  be  in 
the  co-defendanrt  alone,  it  is  diflicult  to  see  how  some  of  the 
rights  so  adjudicated  remained  in  him. 

It  may  be,  as  contended,  that  the  published  notice  in  the  for- 
mer case  was  not  as  broad  as  the  complaint  and  original  sum- 
mons, but  Claus  Spreckels,  although  not  personally  served  with 
process,  was  nevertheless  bound  by  the  decision  so  far  as  it 
properly  went  under  the  complaint,  for  his  general  appearance 
and  request  to  be  made  a  party  was  a  waiver  of  any  defect  in  the 
published  notice.  Indeed  it  does  not  appear  that  he  entered 
the  case  in  consequence  of  the  published  notice,  and  it  was  im- 
material whether  he  had  proper  notice  or  any  notice  as  dis^ 
tinguished  from  knowledge  so  long  as  he  appeared  generally  and 
became  a  party  for  all  proper  purposes. 

The  main  question  is,  what  was  adjudicated  in  the  former 
case?  Elaborate  briefs  have  been  filed  discussing  a  number  of 
propositions  under  the  law  of  res  judicata — chiefly  as  to  what 
was  intended  to  be,  what  might  have  been  and  what  is  presumed 
to  have  been  adjudicated  under  the  pleadings.  As  we  under- 
stand counsel,  the  doctrine  of  splitting  causes  is  not  relied  on. 
That  is  based  on  public  policy  and  is  expressed  in  the  maxim 
that  a  party  ought  not  to  be  twiced  vexed  for  the  same  cause. 
It  would  apply  in  general  not  only  to  matter  which  was  not,  but 
could  have  been,  adjudicated  under  the  pleadings,  but  also  to 
matter  that  could  not  have  been  adjudicated  under  the  plead- 
ings, if  the  pleadings  ought  to  have  been  made  broad  enough  to 
cover  such  matter  if  intended  to  be  relied  upon  and  if  such  mat- 
ter should  have  been  litigated  then  if  at  all.     A  person  may 
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bring  several  actions  on  as  many  different  causes  even  though 
he  might  join  all  the  causes  in  one  action,  but  he  may  not  as  a 
rule  bring  seve*ral  actions  on  different  parts  of  one  cause.  The 
doctrine  of  splitting  causes  is  perhaps  as  closely  allied  to  the 
doctrine  of  lis  pendens  as  to  that  of  res  judicata.  The  latter  is 
the  doctrine  relied  on  here.  It  is  based  on  the  presumptive  cor- 
rectness of  the  former  decision,  and  the  question  is  what  that 
decision  was — not  merely  what  it  was  intended  to  be,  but  what 
it  was  in  law,  which  depends  not  only  on  what  it  was  intended 
to  be  but  also  upon  whether  as  so  intended  it  went  beyond  or 
fell  short  of  the  case  presented  by  the  pleadings. 

We  may  assume  on  the  one  hand  tliat  the  decision  in  question 
could  not  properly  go  beyond  the  pleadings,  for  in  our  opinion 
it  did  not  do  so.  We  may  concede  on  the  other  hand  the  gen- 
eral correctness  of  the  proposition  that  a  decision  is  decisive  not 
only  of  everything  that  is  litigated  but  also  of  everything  that 
might  be  litigated  in  a  case.  But  this  proposition  needs  some 
qualification  before  it  can  be  intelligently  applied.  It  has  ref- 
erence to  a  distinction  between  intermediate  and  final  matters 
in  a  case.  A  final  decision  fixes  certain  rights  and  in  a  contest 
as  to  such  rights  it  is  incumbent  upon  parties  to  put  in  their 
whole  case.  If  they  do  not,  it  is  their  fault  and  they  cannot 
afterwards  be  permitted  to  set  up  what  they  previously  omitted. 
Consequently  so  far  as  the  subject  matter  or  ultimate  thing 
adjudged  is  concerned  it  is  conclusively  presumed  that  every 
intermediate  point  that  might  have  been  raised  was  settled 
whether  it  was  raised  or  not.  But  as  to  a  different  subject, 
only  such  points  as  were  actually  raised  and  decided  in  respect 
of  the  first  subject  are  regarded  as  settled.  For  although  the 
subject  is  different,  still  the  parties  have  actually  had  their  con- 
test over  the  intermediate  point  and  should  not  be  pennitted 
to  have  a  second  contest;  but  intermediate  matters  not  litigated 
or  decided  in  the  first  proceeding  are  not  regarded  as  settled  as  V) 
a  different  subject,  for  not  only  have  they  not  been  decided  in 
fact  but  there  was  no  duty  to  litigate  them  in  the  first  case  ex- 
cept so  far  as  that  case  was  concerned.     A  party  may  waive  his 
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right  to  litigate  a  matter  as  to  one  thing  without  waiving  his 
right  to  litigate  it  as  to  another  thing,  for  he  may  waive  his 
right  to  the  thing  itself  without  waiving  his  right  to  another 
thing.  See  Mos»nw7i  v.  Govemmenty  10  Haw.  421.  But  the 
presumption  that  intermediate  matters  were  adjudicated  which 
might  have  been  litigated  as  to  a  particular  ultimate  matter  is 
ven^  different  from  a  presumption  that  a  different  ultimate  mat- 
ter was  raised  and  adjudicated  even  though  it  might  have  been 
under  the  pleadings  if  the  parties  and  the  court  had  seen  fit  to 
raise  and  decide  it.  To  illustrate,  a  complaint  might  be  broad 
enough  to  permit  a  decision  as  to  all  rights  in  a  certain  stream 
but  the  parties  might  actually  litigate  and  the  court  actually 
decide  only  certain  rights  confessedly  leaving  others  undecided. 
It  would  be  conclusively  presumed  that  all  matters  that  might 
have  been  litigated  as  to  the  rights  actually  adjudicated  were 
settled  whether  litigated  or  not,  but  as  to  the  remaining  rights 
only  such  intermediate  matters  as  were  in  fact  litigated  would 
be  regarded  as  settled,  and  the  remaining  rights  themselves  or 
ultimate  matters  could  not  be  regarded  as  settled  from  the  mere 
fact  that  they  might  have  been.  Of  course,  these  propositions 
are  stated  subject  to  other  established  principles,  such  as  that  the 
parties  must  be  the  same,  the  matter  must  be  directly  in  issue 
and  the  court  must  be  one  of  complete  jurisdiction.  We  may 
add  also  that  another  proposition  relied  on  in  argument,  namely, 
that  there  is  no  estoppel  as  to  matters  that  may  be  merely  in- 
ferred from  a  judgment,  applies  only  to  inferences  that  are  pos- 
sible or  probable  and  not  to  those  that  are  necessary. 

The  Wailuku  stream  rises  in  the  lao  valley,  a  large  basin 
nearly  surrounded  by  high  precipitous  mountains,  and  flows  out 
of  the  valley  through  a  narrow  defile  and  down  a  gulch  through 
comparatively  low  hills  and  plain  country  to  the  sea.  In  the 
defile  there  is  a  kuleana  or  small  holding  named  Manienie  near 
which  the  defendant  has  constructed  a  dam,  a  portion  of  tlie 
water  above  which  it  takes  through  a  pipe  and  ditch  to  kula  or 
drv  land  some  distance  below.  A  short  distance  below  the  defile 
the  stream  is  tapped  on  the  left  bank  by  an  ancient  ditcli  called 
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Kalaniauwai  and  further  down  on  the  right  bank  by  another 
ancient  ditch  called  Kamaauwai.  Kalaniauwai  is  tapped  a  ehort 
distance  beloAV  its  head  by  a  comparatively  new  flume,  construct- 
ed by  the  defendant,  through  which  a  portion  of  the  water  is 
taken  across  the  stream  to  kula  land  below. 

The  first  question  arises  in  regard  to  the  dam  at  Manienie. 
The  complaint  in  the  former  case  alleged  that  the  defendant  had 
unlawfully  constructed  the  dam  and  unlawfully  maintained  it, 
whereby  the  flow  of  water  in  the  stream  was  obstructed  and 
diverted  and  the  plaintiffs  deprived  of  water  to  which  they  were 
entitled,  and  prayed  that  all  illegal  dams  be  abated.  Thei  cora- 
mifisioner  decided  that  it  did  not  appear  that  any  water  was  being 
diverted  by  means  of  the  dam,  that  Manienie  had  a  water  right, 
that  to  take  water  from  the  stream  it  was  usual  to  tap  the  stream 
by  means  of  a  dam  and  ditch,  and,  as  the  dam  in  question  might 
be  used  for  a  legitimate  purpose  and  was  not  then  used  for  i\ny 
illegal  purpose,  he  declined  to  order  its  removal.  The  Supreme 
Court  on  appeal  sustained  "the  decision  of  the  Commissioner  in 
refusing  to  order  the  dam  at  Manienie  removed,  for  the  reasons 
given  by  him."  The  present  bill  alleges  that  the  defendant  has 
unlawfully  constructed  a  large  dam  in  the  stream  at  a  place 
called  Maniania  and  unlawfully  maintains  the  same  then*,  and 
uses  the  water  flowing  in  a  pipe  and  ditch  from  abovi  the  dam 
to  irrigate  large  tracts  of  kula  land  not  entitled  to  water  for 
irrigation,  and  situated  a  mile  or  more  distant  therefrom,  and 
by  means  of  the  dam  is  unlawfully  diverting  from  the  stream 
large  quantities  of  water,  &c.,  and  prays  for  an  injunction 
against  the  diversion  of  the  water.  Assuming  that  the  Manienie 
in  the  former  case  is  the  Maniania  of  the  present  case  and  that 
the  dam  now  complained  of  is  the  same  that  was  complained  of 
in  that  case,  the  decision  in  that  case  at  most  settled  that  that 
dam  was  lawfully  constructed  and  maintained.  It  was  not  ad- 
judged whether  water  could  be  taken  from  above  the  dam  to 
distant  kiila  land  or  not.  So  far  as  the  construction  and  main- 
tenance of  the  dam  is  concerned,  it  may  be  that  every  point 
that  might  have  been  raised  and  decided  must  be  presume^l  to 
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have  been  settled,  but  so  far  as  the  diversion  of  water  was  con- 
cemed,  although  the  complaint  may  have  been  broad  enough 
to  have  permitted  a  consideration  and  decision  of  that  question, 
still  the  evidence  showed  that  no  water  was  diverted,  and  ther« 
was  no  decision  in  fact  as  to  whether  it  might  properly  be  div- 
erted or  not  in  the  way  or  in  the  quantity  in  which  or  to  the 
place  where  it  is  now  alleged  to  be  diverted.  It  could  not  be 
presumed  that  the  question  of  any  particular  diversion  was  set- 
tled merely  because  the  dam  was  not  ordered  removed,  for,  aside 
from  the  fact  that  the  decision  shows  the  contrary  upon  its  face, 
the  refusal  to  order  the  dam  removed  might  have  been  based 
on  any  one  of  several  grounds,  and  in  law  as  well  as  in  logic  it 
cannot  be  inferred  that  a  conclusion  was  based  upon  any  par- 
ticular one  of  several  possible  premises.  Xor  did  other  portions 
of  the  decision,  hereinafter  to  be  more  specifically  referred  to, 
which  settled  that  the  defendant  was  entitled  to  a  certain  quan- 
titv  of  water  elsewhere,  settle  also  that  it  could  take  the  same 
or  any  less  quantity  at  this  dam  to  the  kula  lands  below.  That 
would  depend  upon  whether  the  proposed  change  in  the  place 
of  user  would  be  prejudicial  to  the  rights  of  others.  That  would 
be  so  even  though  the  defendant  had  the  right  to  take  else- 
where all  the  water  in  the  stream  during  specified  hours  and  a 
fortiori  if  it  had  only  the  right  to  take  elsewhere  all  or  nearly 
all  the  water  to  which  it  was  entitled,  though  not  all  in  the 
stream,  during  certain  hours.  So  much  as  to  the  diversion  at 
the  Manienie  dam.    Xow  as  to  other  diversions. 

The  main  difficultv  as  to  other  diversions,  and  this  is  the 

•  •  ' 

main  difficulty  in  the  case,  lies  in  ascertaining  just  what  waa 
decided  in  the  former  case,  and  so-  we  shall  consider  that  ques- 
tion before  stating  the  allegations  in  the  present  bill  as  to  the 
other  diversions  in  question. 

Tlie  complaint  in  the  former  case  alleged  in  substance  that 
the  defendant  had  iinla^vfully  enlarged  and  tightened  the  dam 
and  constructed  a  new  dam,  at  the  head  of  Kalaniauwai,  and 
enlarged  and  deepened  Kalaniauwai,  and  so  maintained  thi^ 
same,  wherebv  it  took  more  water  than  it  was  entitled  to  and 
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deprived  the  plaintiffs  of  water  according  to  their  right;  and 
had  illegally  tapped  Kalaniauwai  by  means  of  a  flume  illegally 
constructed  by  it  and  thereby  diverted  large  quantities  of  water 
from  the  auwai  and  maintained  the  flume  and  continued  to 
divert  .the  water,  whereby,  &c.,  and  unlawfully  enlarged  Ka- 
maauwai  and  so  maintained  the  same  and  unlawfully  diverted 
large  quantities  of  water  into  the  same  beyond  what  it  was  en- 
titled to,  and  taken  water  to  land  not  entitled  to  the  same  be- 
yond the  limits  of  the  auwai,  whereby,  &c.,  and  prayed  *^that 
the  rights  of  the  parties  in  the  water  of  said  stream  may  be 
adjudicated,  that  all  illegal  dams,  flumes  and  structures  erected 
or  maintained  by  defendant  may  be  abated,  that  all  illegal  uify 
of  said  water  by  the  defendant  may  be  restrained,  that  the 
method  by  which  defendant  obtains  water  from  said  stream 
may  be  regulated,"  &c. 

Tie  prayer  is  perhaps  broad  enough  taken  by  itself  to  cover 
almost  any  question  that  might  arise  in  connection  with  water 
rights  in  the  Wailuku  stream,  but  if  taken  in  connection  with 
the  specific  acts  complained  of,  it  would  be  considerably  nar- 
rowed. The  complaint  was  in  substance  that  the  defendant  wa^ 
taking  by  means  of  changes  in  the  dams  and  auwais  more  water 
than  it  was  entitled  to  through  the  two  main  auwais  and  was 
also  taking  water  through  the  flume  and  otherwise  to  lands- 
which  had  acquired  no  prescriptive  water  rights. 

The  ancient  mode  of  diversion  was  for  these  auwais  and  the 
stream  to  each  take  one-third  of  the  water  in  ordinary  times, 
and  then  for  the  owners  of  land  along  the  auwais  and  the 
stream  to  subdivide  tlie  water  according  to  their  prescriptive 
rights.  But  the  defendant  contendetl  that  the  former  mode  of 
diversion  had  been  changed  by  pres-cription  so  that,  instead  of  a 
continuous  flow  of  one-third  of  the  water  in  each  auwai  and  the 
stream,  the  defendant  wa^  entitled  exclusively  during  the  day 
(from  4  a^  m.  to  4  p.  m.)  and  the  plaintiffs  during  the  night 
(from  4  p.  m.  to  4  a.  m.).  And  as  to  the  lands  that  it  was  irri- 
gating which  had  no  water  rights,  it  contended  that  the  water 
which  it  was  so  using  was  water  which  it  was  entitled  to  in 
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respect  of  other  lands,  and  that  it  could  so  transfer  the  water 
so  long  as  it  did  not  interfere  with  the  rights  of  others. 

The  commissioner  held  that  the  ancient  mode  of  diversion  had 
not  been  changed,  that  it  was  immaterial  whether  the  dams  and 
auwais  had  been  changed  or  not,  so  long  as  each  auwai  took  only 
one-third  of  the  water,  and  that  the  transfer  of  water  from  lands 
that  had  to  lands  that  had  not  water  rights  could  not  be  made,  in- 
asmuch as  it  was  not  shown  that  the  rights  of  others  would  not 
be  prejudiced  thereby,  and  therefore  that  the  defendant  should 
cease  taking  water  through  the  flume.  The  Supreme  Court  on 
appeal  held  that,  subject  to  some  qualifications,  the  ancient  mode 
of  diversion  had  been  changed  by  prescription  from  a  continu- 
ous use  to  an  alternate  day  and  night  use,  that  the  dams  should 
be  kept  substantially  as  they  were  then,  and  that  the  transfer  ox 
water  from  lands  that  had  to  lands  that  had  not  water  rights 
could  properly  be  made,  inasmuch  as  the  exercise  of  the  ilc- 
fendant's  right  to  use  the  water  by  day  could  not  diminish  the 
plaintiflFs'  supply  by  night.  The  minority  of  the  court  agreeil 
with  the  majority,  subject  to  certain  further  qualifications,  that 
the  alternate  day  and  night  use  had  become  established,  and  wiu 
of  the  opinion  that  the  transfer  of  water  from  certain  lands  to 
other  lands  did  not  prejudice  the  rights  of  others,  basing  this 
opinion,  however,  upon  the  quantity  of  water  taken  rather  than 
upon  the  time  when  it  was  taken. 

It  is  clear  that  it  was  de<*ided,  and  properly  so  under  tln^ 
pleadings,  that  the  defendant  could  irrigate  by  means  of  the 
flume  and  otherwise  the  land  then  in  question  which  had  no 
water  rights,  provided  it  refrained  from  using  water  belonging 
to  other  lands  in  such  quantity  as  not  to  prejudice  others  in  the 
enjoyment  of  their  rights.  This  point  was  covered  by  the  plead- 
ings, was  actually  litigated  and  expressly  decided.  Of  course 
the  defendant  could  not  continue  to  use  the  water  on  the  new 
lands  and  at  the  same  time  resume  the  use  of  the  water  on  the 
old  lands,  nor  did  the  decision  settle  whether  it  could  make  other 
transfers  of  water  in  the  future. 

It  was  ako  properly  decided  under  the  pleadings  that  an  alter- 
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nate  day  and  night  use  had  become  established.  The  pleadings 
raised  the  question  whether  the  defendant  was  taking  more 
water  than  it  was  entitled  to  through  the  auwais  and  whether 
it  could  transfer  water  from  certain  lands  to  other  lands.  The 
court  might  have  arrived  at  a  solution  of  these  questions  by  fol- 
lowing any  one  of  several  lines  of  reasoning.  It  was  at  liberty 
to  select  any  one  of  these  lines.  The  parties  themselves  seem 
to  have  considered  the  question  of  continuous  or  alternate  day 
and  night  use  the  main  question  in  the  case.  The  controversy 
apparently  arose  largely  in  consequence  of  allied  violations  of 
an  alternate  day  and  night  use,  and  the  evidence  and  argument 
were  directed  largely  to  that  question.  The  court  also  naturall;v 
directed  its  attention  to  it.  Was  it  one  of  the  intermediate  points 
that  might  properly  be  passed  upon  in  solving  the  question^j 
raised  by  the  pleadings?  We  think  it  was.  If  the  defendant 
was  entitled  to  take  during  the  daytime  at  certain  points  all  the 
water  there  was  in  the  stream  or  all  the  water  that  was  in  con- 
troversy, though  at  times  less  than  all  there  was  in  the  stream, 
or  even  all  subject  to  certain  exceptions  so  long  as  those  excep- 
tions were  not  interfered  with,  it  was  immaterial  to  others  what 
it  did  with  that  water  or  to  what  lands  it  took  it.  The  majority 
of  the  court  so  found  as  to  the  day  and  night  use  and  so  reasoned 
as  to  whether  the  defendant  was  acting  unlawfully  in  doing  the 
acts  complained  of.  The  minority  was  of  the  opinion  that  tho 
day  and  night  use  was  not  established  in  respect  of  sufficient  of 
the  defendant's  lands  to  justify  the  inference  that  the  acts  of  the 
defendant  were  lawful,  and  so  adopted  a  different  line  of  reason- 
ing, that  of  the  quantity  of  water  taken  irrespective  of  the  time, 
to  support  the  same  conclusion.  The  conclusion  of  the  majority 
followed  from  its  premises.  But  as  the  minority  did  not  agree 
witli  the  majority  as  to  the  soundness  of  those  premises,  it 
adopted  other  premises  to  reach  the  same  conclusion.  The  find- 
ing by  the  majority  that  the  day  and  night  use  was  established 
being  an  intermediate  point  that  might  properly  be  litigated  and 
decided  and  one  that  was  actually  litigated  and  decided,  it  is 
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res  judicata  as  to  the  parties  to  that  suit  and  their  privies  in 
other  suits  touching  the  same  or  di£Ferent  matters. 

One  of  the  most  important  questions  is  whether  the  former 
decision  adjudged  that  the  defendant  had  the  right  during  th*? 
day,  subject  to  certain  qualifications,  to  all  the  water  in  the 
stream  or  to  only  the  water  to  which  it  had  a  prescriptive  right 
in  respect  of  the  lands  owned  by  it.  In  other  words,  did  that 
decision  settle  the  question  as  to  so-called  surplus  water,  that  is, 
the  water,  whether  storm  water  or  not,  that  was  not  covered  by 
prescriptive  rights.  In  our  opinion,  so  far  as  the  alternate  day 
and  night  use  was  concerned,  only  prescriptive  water  right:* 
were  adjudicated.  The  concluding  paragraph  of  the  decision 
seems  clear  upon  this  point 

"The  judgment  of  the  Court  is  that  the  plaintiffs  excepting 
those  whose  rights  are  specially  considered  herein  above  are 
entitled  to  such  amounts  of  water -as  they  have  acquired  by  pre- 
scription for  their  various  lands  during  tie  night  from  4  o'clock 
p.  m.  to  4  o'clock  a,  m.  of  each  day  from  the  various  large 
auwais  leading  from  the  Wailuku  river;  that  the  defendant  cor- 
poration, the  Wailuku  plantation,  is  entitled  to  the  water  for 
its  preeent  estate  from  these  auwais  on  each  day  of  the  week, 
excepting  Sunday,  from  4  o'clock  a.  m.  to  4  o'clock  p.  m.,  the 
dams  to  be  kept  substantially  as  they  are  at  present,  composed 
of  loose  stones  and  dirt;  the  defendant  corporation  to  carry  out 
this  order." 

It  thus  appears  that  the  defendant  was  adjudged  to  be  entitled 
during  certain  periods  to  "the  water  for  its  present  estate  from 
these  auwais."  This  does  not  mean  that  it  was  entitled  for  use 
on  its  then  estate  to  all  the  water  in  these  auwais,  much  less  to 
all  the  water  in  the  stream.  It  means  that  it  was  entitled,  dur- 
ing certain  hours  from  these  auwais,  to  the  water  for  its  then 
estate,  that  is,  that  it  was  entitled  to  take  from  these  auwais  dur- 
ing those  hours  all  the  water  that  its  then  estate  had  by  pre- 
scriptive right  If  there  were  any  doubt  as  to  the  construction 
of  this  language  taken  by  itself,  it  would  be  set  at  rest  by  the 
explicit  language  used  in  the  first  part  of  the  paragraph,  wherein 
the  plaintiffs  are  adjudged  to  be  entitled  during  the  correspond- 
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ing  night  hours  from  the  same  auwais^  "to  such  amounts  of 
water  as  they  have  acquired  by  prescription  for  their  Tarioud 
lands."  There  was  no  occasion  for  discriminating  between  the 
plaintiffs  and  the  defendant  as  to  the  classes  of  rights  adjudi- 
cated. As  matter  of  fact  only  similar  rights  of  both  plaintiffs 
and  defendant  were  involved  or  considered.  The  main  question 
was  whether  the  ancient  method  of  diversion  established  by  pre- 
scription had  been  changed  by  prescription.  The  opinions  of 
the  commissioner  and  of  the  majority  and  minority  of  the 
Supreme  Court  are  all  full  of  indications  that  prescriptive  rights 
only  were  involved,  at  least  so  far  as  the  question  of  the  alternate 
day  and  night  use  was  concerned.  For  instance,  the  majority 
says  that  the  defendant  "acquired  a  prescriptive  right  to  use  the 
water  by  day;"  and  the  minority  that  "none  but  prescriptive 
rights  are  set  up  in  this  case."  The  opinions  contain  frequent 
references  to  the  lands  that  had  acquired  prescriptive  rights  and 
are  largely  taken  up  with  a  discussion  of  the  law  relating  to 
prescriptive  rights,  and  are  based  on  a  consideration  of  such 
facts  and  law.  Tlie  decision  could  not  in  the  nature  of  things 
have  had  reference  to  all  the  water,  not  only  because  the  auwaiss 
in  question  were  not  large  enough  to  carry  all  the  water  in  times 
of  plenty,  but  also  because  the  rights  adjudged, — ^whatever  they 
were,  were  adjudged  solely  with  reference  to  adverse  user,  and 
therefore  they  could  not  have  extended  beyond  the  user — which 
did  not  include  all  the  water  in  times  of  plenty.  The  words  "for 
its  present  estate"  must  have  some  meianing.  They  must  limit 
the  amount  of  water  to  that  theretofore  used  or  at  least  to  that 
needed  on  such  estate.  In  either  case  if  the  defendant  wished 
to  irrigate  by  day  additional  lands  that  had  no  water  rights  it 
could  do  so  only  by  using  thereon  water  that  might  otherwise 
be  used  or  needed  on  the  old  estate.  It  could  not,  so  far  as  that 
decision  is  concerned,  use  additional  day  water  even  though 
there  were  an  abundance  of  it.  We  may  add  also  that  the  con- 
troversy arose  in  a  time  of  drought  and  that  this  fact  was  promi- 
nently before  the  court  and  that  the  rights  in  question  were 
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spoken  of  with  reference  to  dry  and  ordinary  times  as  distin- 
l^iished  from  times  of  plenty.  The  prescriptive  day  right  might 
cover  all  the  water  in  the  stream  in  dry  times,  but  that  would 
be,  not  because  it  covered  all  the  water  however  much  there 
might  be,  but  because  it  covered  a  certain  amount  and  there 
was  not  more  than  that  amount  in  such  times.  It  would  indeed 
have  been  strange  if  the  court  had  intended  to  adjudicate  rights 
to  so-called  surplus  water  without  more  explicit  language.  Such 
rights  are  fast  becoming  of  very  great  importance  and  their 
:fldjudication  would  involve  questions  of  great  difficulty.  More- 
over, the  question  of  the  right  to  such  water  has  long  been  a 
mooted  question  suggested  in  numerous  cases  that  have  come  be- 
fore this  court  and  always  recognized  as  one  of  great  difficulty, 
and  the  court  has  carefully  avoided  passing  upon  it  until  com- 
pelled to  do  so  and  has  always  regarded  it  as  an  unsettled 
•question. 

Xor  does  it  follow  as  a  matter  of  law  as  a  necessary  inference 
a3  distinguished  from  the  actually  intended  decision,  that  all  the 
water  in  the  stream  including  surplus  water  was  adjudged  to 
belong  to  the  defendant  during  the  day,  because  the  majority 
of  the  court  based  its  decision  on  the  ground  that  the  exercise 
of  the  defendant's  right  by  day  could  not  diminish  the  plain- 
tiffs' supply  by  night.  If  all  rights,  prescriptive  and  other,  had 
been  involved,  that  conclusion  could  be  supported  only  on  the 
premise  that  all  the  defendant's  rights  were  day  rights  and  all 
the  plaintiffs'  rights  were  night  rights;  but  since  prescriptive 
rights  only  were  involved,  tlie  conclusion  as  to  such  rights  only 
would  follow  from  the  premise  that  the  defendant's  prescriptive 
rights  only  were  all  day  rights  and  the  plaintiffs'  pre«criptivi* 
rights  only  were  all  night  rights.  And,  as  indicated  above,  the 
same  would  be  true  as  to  a  portion  only  of  the  prescriptive 
rights,  provided  the  remainder  were  not  interfered  with,  and 
such  was  the  opinion  of  the  majority  of  the  court  for  certain 
exceptions  as  to  the  day  right  were  expressly  held  in  favor  of 
certain  other  parties. 

The  further  question  arises,  however,  whether  the  court  did 
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not  decide  elsewhere  in  the  opinion,  not  indeed  that  the  day  or 
the  night  right  or  the  prescriptive  right  or  any  absolute  or  ex- 
clusive right  to  any  particular  quantity  or  for  any  particular 
time  covered  the  surplus  water,  but  that  all  parties  had.  a  right 
to  a  reasonable  proportion  of  the  surplus  water.  On  page  659 
the  court  begins  its  opinion  by  saying: 

"It  appears  to  us  to  be  well  settled  by  the  evidence,  that  in  a 
rainy  time  when  the  Wailuku  river  was  running  full  and  all 
the  watercourses  leading  from  it  were  also  full  every  one  could 
use  the  water  from  the  river  for  irrigation  without  reference 
to  the  time  of  user  or  the  quantity  taken.  No  one  questioned 
this.  When  all  had  enough  no  one  wanted  more  than  he  could 
use. 

"So,  also,  when  the  rains,  either  those  falling  in  the  moun- 
tains only,  or  when  they  were  general,  made  freshets  in  the 
river,  the  Wailuku  plantation  would  run  off  into  reservoirs  sur- 
plus water  that  otherwise  would  run  into  the  ocean.  The  con- 
servation of  storm  water  was  free  to  all  who  desired  to  appro- 
priate it  and  we  see  no  valid  objection  to  its  practice  being  con- 
tinued. It  would  become  objectionable  if  the  plantation  or 
any  party  by  the  creation  of  immense  reservoirs  or  other  mechan- 
ical structures  should  take  all  the  storm  water  and  deprive 
others  of  an  opportunity  to  do  the  samey 

"No  one  testifies  to  any  difficulty  when  rains  are  copious  and 
water  is  plentiful.  But  it  is  in  dry  times,  when  the  water  is  low 
in  the  river,  that  anxiety  is  felt  by  the  cultivators  of  sugar  cane 
and  of  kalo  that  they  may  not  have  enough  water." 

These  were  merely  general  introductory  observations  such 
as  are  frequently  made  in  water  cases.  They  were  not  intended 
to  fix  the  rights  of  the  parties.  The  language  is  general,  not 
purporting  to  fix  or  define  any  rights,  and  the  final  paragraph 
of  the  decision  which  purports  to  give  the  conclusion  of  the 
court  on  the  whole  case  makes  no  reference  to  surplus  water 
either  directly  or  by  implication,  but  on  the  contrary  expressly 
excepts  Sunday,  the  water  on  which  day  was  classed  with  sur- 
plus water.  The  court  meant  to  remark  in  substance  merely  th/^t 
it  was  better  to  use  suri>lus  water  than  to  allow  it  to  run  to 
waste,  and  that  any  one  could  use  it  so  long  as  the  rights  of 
others  were  not  prejudiced  thereby.     The  court  saw  no  valid 
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objection  to  the  defendant's  continuing  to  run  surplus  water  into 
reservoirs  so  long  as  no  one  was  injured  thereby,  but  declined 
to  hold  that  it  had  a  right  to  do  so  as  against  others  during  the 
specific  time  that  it  especially  claimed  such  right.  The  passage 
quoted  has  particular  reference  to  the  running  of  water  by  the 
defendant  into  its  reservoirs.  The  defendant  did  that  chiefly  on 
Sunday.  The  court  stated  (p.  664)  that  the  defendant's  ^'exact 
claim"  included  the  right  to  run  water  into  its  reservoirs  on 
Sunday  from  4  a.  m.  to  10  a.  m.,  but  in  its  final  conclusion  in 
which  it  defined  the  defendant's  rights,  it  expressly  excepted 
Sunday.  It  could,  then,  hardly  have  intended  to  adjudge  that 
the  defendant  had  a  right  to  run  water  into  its  reservoirs  on 
Sunday.  And  since  Sunday  water  was  classed  as  surplus  water 
and  was  that  to  which  the  passage  in  question  had  special  refer- 
ence, the  court  could  hardly  have  intended  in  that  passage  to 
adjudicate  other  surplus  water.  The  court  apparently  meant 
to  state  what  was  done  and  that  no  objection  appeared  to  call 
for  the  court's  intervention  at  that  time.  It  did  not  appear 
that  any  one  else  then  desired  to  use  such  water,  and  if  the 
defendant  did  not  use  it  it  would  run  to  waste  into  the  sea.  Nor 
did  the  questions  of  the  enlargement  of  the  auwais  and  the 
transfer  of  water  to  new  land  require  a  decision  of  the  question 
of  surplus  water,  even  if  the  complaint  was  broad  enough  on 
those  points  to  have  justified  such  a  decision,  if  it  had  been 
made,  and  tiie  court  in  fact  disposed  (p.  663)  of  both  those 
questions  without  reference  to  tiie  question  of  surplus  water, 
reasoning  from  a  different  premise  entirely.  And  from  what 
has  been  said  above  upon  the  question  of  the  alternate  day  and 
night  right,  it  would  be  strange  under  the  circumstances  for  the 
court  to  have  decided  such  an  important,  difficult  and  often  dis- 
cussed question  as  tiiat  of  the  right  to  surplus  water  in  such  an 
off-hand  indefinite  way  in  an  introductory  part  of  a  decision, 
and  to  have  decided  that  the  defendant  was  not  then  taking 
more  than  its  proportion  of  the  surplus  water,  day  and  night 
and  Simday,  without  any  evidence  or  consideration  as  to  area 
or  location  or  character,  whether  arable  or  not,  whether  wet  or 
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diy,  kanohiki  or  kuleana,  adjacent  to  the  stream  or  not,  of  the 
lands  in  question.  So  far  as  these  considerations  are  concerned, 
the  court  could  have  considered  on  the  evidence  only  prescrip- 
tive rights  which  admittedly  do  not  cover  surplus  water,  and  a 
reading  of  the  decision  as  a  whole  shows  that  those  were  the 
only  rights  that  the  court  intended  to  adjudicate.  It  would, 
indeed,  hardly  have  intended  to  make  an  abstract  decision  that 
the  defendant  was  entitled  to  a  fair  proportion  of  the  water 
irrespective  of  the  question  whether  it  was  then  taking  more 
than  its  proportion  and  irrespective  of  any  practical  application 
of  such  a  ruling  to  the  facts  or  requirements  of  the  case,  and 
the  court  certainly  did  not  have  before  it  or  attempt  to  consider 
such  data  as  would  be  necessary  to  enable  it  to  decide  whether 
the  defendant  was  taking  more  tiian  its  proportion  of  surplus 
water,  nor  did  it  attempt  to  decide  that  practical  question. 

If  the  court  in  fact  adjudicated  only  prescriptive  rights  It 
would  not  be  presumed  to  have  adjudicated  rights  as  to  surplus 
water  also,  even  if  the  complaint  would  have  permitted  such  an 
adjudication.  This  follows  from  the  principles  of  the  law  of  res 
judicata  set  forth  in  the  early  part  of  this  opinion. 

The  present  allegations,  in  bar  to  which  the  former  decision 
is  specifically  pleaded,  are,  besides  those  already  referred  to 
relating  to  the  Manienie  dam,  in  substance  that  the  plaintiff  is 
the  owner  of  the  ahupuaa  together  with  the  konohiki  rights 
therein,  and  of  all  the  water  flowing  in  the  streams  and  ditches 
thereon  over  and  above  the  portion  that  the  kalo  or  wet  lands 
•of  the  kuleanas  are  entitled  to  by  prescription;  and  that  the 
defendant  has  unlawfully  tapped  kalaniauwai  by  means  of  ;i 
flume  and  thereby  diverted  large  quantities  of  water  and  still 
-does  so  and  therewith  irrigates  kula  lands  not  entitled  to  water. 
Other  allegations  which  are  covered  by  a  general  plea  in  bar 
to  the  whole  bill  are  in  substance,  that  126  acres  and  more  be- 
longing to  the  plaintiff  in  the  lower  part  of  the  valley  are  kalo 
lands  entitled  to  a  continuous  flow  of  water;  that  during  the  last 
three  months  the  defendant  has  unlawfully  diverted  and  still 
♦diverts  large  quantities  of  water  from  said  stream  and  has  used 
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and  is  still  using  the  same  for  irrigating  kula  lands  not  entitled 
to  water,  and  has  also  unlawfully  run  said  water  into  largo 
reservoirs  and  has  thereby  deprived  the  said  kalo  lands  of  the 
plaintiff  of  water  to  which  they  are  entitled.  Besides  the  speci- 
fic pleas  in  bar  to  particular  allegations  there  are  general  pleas 
to  the  whole  bill  to  the  effect  that  all  acts  of  the  defendant  com- 
plained of  were  and  are  in  the  exercise  of  its  rights  which  were 
or  might  have  been  adjudicated  in  the  former  decision  includ- 
ing the  right  to  all  the  water  in  the  stream  each  day  except  Sun- 
day, and  to  store  or  use  in  reservoirs  or  otherwise  its  propor- 
tional  share  of  the  surplus  water  of  the  stream  and  of  Sunday 
day  water. 

We  will  assume  that  the  matters  formerly  decided  are  the 
same  so  far  as  they  go  as  the  matters  now  in  dispute,  as,  for 
instance,  that  the  dams  and  flumes  are  the  same  in  the  two 
cases.  Then,  as  shown  above,  it  is  res  judicata  that  the  dam 
was  lawfully  constructed  and  maintained  by  the  defendant,  but 
not  that  the  defendant  can  take  water  whether  prescriptive  or 
surplus,  from  above  the  dam  to  lands,  whether  kula  or  kalo, 
that  have  no  prescriptive  right  to  water  from  that  point.  It  is 
res  judicata  that  the  tapping  of  kalaniauwai  by  means  of  a 
flume  and  the  taking  of  water  thereby  to  the  kula  lands  to 
which  it  was  formerly  taken  by  the  defendant  is  lawful,  pro- 
vided it  still  desists  from  using  a  sufficient  quantity  of  water  on 
its  other  lands  then  uncultivated  but  having  prescriptive  water 
rights,  but  not  that  it  can  lawfully  s<^  take  more  water  either 
surplus  or  prescriptive  than  formerly  or  even  the  former  amount 
if  it  has  resumed  the  use  of  water  on  such  other  lands  or  even 
additional  water  in  lieu  of  using  water  on  other  lands  having 
prescriptive  rights,  whether  since  acquired  or  then  owned  and 
not  included  in  those  then  owned  and  uncultivated.  It  is  res 
judicata  that  the  alleged  126  acres  and  more  of  kalo  lands  be- 
longing to  the  plaintiff  in  the  lower  part  of  the  valley  are  not 
entitled  to  a  continuous  flow  of  water,  and  that  the  defendant 
has  the  exclusive  right,  subject  to  the  exceptions  mentioned  in 
the  former  decision,  to  the  day  water,  except  on  Sunday  up 
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to  the  amount  to  which  its  former  estate  was  entitled  by  pre- 
scription even  though  that  was  at  times  all  the  water  in  the 
stream.  It  is  not  res  judicata  that  the  defendant  is  entitled  by 
prescription,  subject  to  the  above  mentioned  exceptions,  to  all 
the  water,  however  much  th^e  might  be,  in  the  stream  during 
the  times  above  mentioned,  or  that  the  defendant  is  entitled  to 
a  proportional  share  or  any  share  of  the  surplus  or  Sunday  water, 
or  that  it  is  not  so  entitled. 

It  follows  that  the  former  decision  is  not  a  complete  bar  to 
the  present  suit  and  does  not  cover  completely  the  several  act^ 
now  complained  of  in  bar  to  which  that  decision  is  pleaded.  It 
may  be  relied  on  as  far  as  it  goes  but  beyond  that  the  questions 
are  still  open. 

The  decree  sustaining  the  plea  is  set  aside  and  the  case  re- 
mitted to  the  Circuit  Judge  for  further  proceedings. 

A.  8.  Hartwellj  Hatch  &  SilUman  and  Robertson  &  Wilder 
for  plaintiff. 

Kinney^  Ballon  &  McClanahan  for  defendant. 


RICHARD  T.  RICKARD  v.  KEAHOXUE  RICKARD. 

Error  to  Circuit  Court,  Fourth  Circuit. 

Submitted  January  7,  1902.       Decided  February  21,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

On  tihe  trial  of  u  libel  for  divorce  based  on  the  ground  of  the  alleged 
adul(tery  of  the  Ubellee,  circumstantial  evldenoe  may  suffice  to 
prove  the  commission  of  tih£  alleged  offense;  but  iwhen,  as  under 
the  circumstances  started  in  the  opinion,  it  is  not  a  necessary  in- 
ference from  tihe  other  fact3  shown  that  adultery  was  committed, 
a  finding  by  the  trial  court  that  the  main  allegation  of  the  libel 
was  not  proved,  cannot  be  eet  aside  otn  the  ground  tlhat  it  is  con- 
trary to  the  evidence  or  unsupported  by  any  evidence. 
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OPINION  OP  THE  COURT  BY  PBRRT.  J. 

This  is  a  proceeding  for  divorce  instituted  in  April,  1901. 
The  only  ground  upon  which  the  prayer  of  the  libel  was  based 
was  adultery  alleged  to  have  been  committed  on  December  1, 
1900,  and  on  divers  days  thereafter.  The  libellee  in  her  answer 
denied  the  truth  of  the  charge  of  adultery.  At  the  close  of  the 
evidence  offered  by  the  libellant,  the  libellee,  without  offering 
any  evidence,  move^  to  dismiss  the  libel  and  this  motion  was 
granted.    The  case  comes  to  this  Court  on  a  writ  of  error. 

Two  errors  only  are  assigned,  to  wit:  (1)  in  that  the  trial 
court  held  "that  the  libellant  was  guilty  of  connivance  and 
did  connive  at  the  adultery  of  his  wife  and  therefore  should  be 
denied  a  divorce,"  and  (2)  in  that  the  trial  court  held  "that  the 
libellant  had  not  sufficiently  proven  the  adultery  of  the  libellee." 
In  view  of  our  conclusion  on  the  second  point,  it  will  be  un- 
necessary to  consider  the  first 

Evidence  was  adduced  by  the  libellant  tending  to  show  the 
following:  that  the  libellant  and  libellee  were  married  in  1876 
and  ever  since  that  time  until  December,  1900,  lived  together  as 
husband  and  wife;  that  libellee  is  now  an  elderly  woman;  that 
five  children  were  bom  of  the  marriage,  of  whom  four  were 
living  at  the  date  of  the  trial;  that  one  Holmes,  with  whom  the 
adultery  is  charged  to  have  been  committed,  lives  in  a  building 
situate  a  very  short  distance  from  and  within  view  of  the  resi- 
dence of  the  parties  to  this  proceeding;  that  the  building  is  two- 
story,  the  lower  floor  being  used  by  Holmes  as  a  store  for  the 
sale  of  general  merchandise  and  the  upper  story  containing  his 
bedroom ;  that  libellant  has  for  a  long  time  been  a  customer  at 
said  store  and  has  there  purchased  goods  amounting  in  all  in 
value  to  "thousands  of  dollars;"  that  until  the  alleged  occur- 
rences now  complained  of  libellant  regarded  Holmes  as  his 
^'best  frierid";  that  on  one  occasion,  about  two  weeks  prior  to 
December  1,  1900,  the  libellant  saw  the  libellee  coming  out 
of  Holmes'  store  at  about  midnight;  that  libellant  said  to  her  at 
the  time  that  he  "would  have  no  more  of  that  nonsense"  and 
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that  she  replied  that  "ahe  didn^t  care,  that  in  case  I"  (libellant) 
"would  not  look  out  for  her,  Mr.  Holmes  would  look  after  her;" 
that  the  husband  and  wife  continued  to  live  together  and  had  no 
quarrels;  that  on  the  night  of  Dec.  1,  1900,  a  moonlight  night, 
from  about  9:30  o'clock  until  about  10:30  o'clock  libellant  was 
under  his  own  house  on  watch  to  see  if  his  wife  would  go  to 
Holmes'  house;  that  at  about  the  hour  last  mentioned,  libellant 
saw  a  light  "flash"  in  his  own  house  and  that  a  few  moments 
later  Holmes  struck  a  match  visible  through  the  window  of  his 
bedroom  and  that  shortly  thereafter  libellee  walked,  in  her 
stocking  feet,  over  to  and  entered  Holmes'  store;  that  at  some 
time  between  11:30  o'clock  and  midnight  she  came  out  of  the 
store;  that  a  few  minutes  later,  at  about  midnight,  Holmes  wa.s 
found  in  his  house  by  the  officer  who  arrested  him;  that  while 
the  libellee  was  in  the  building  (what  part  of  the  building  she 
was  in,  the  evidence  does  not  show)  a  light  was  burning  low  in 
Holmes'  bedroom  and  that  the  window  in  said  bedroom  had  no 
blinds  or  curtain  or  shade  of  any  kind;  and  that  when  Holmes 
struck  the  match  as  above  stated,  libellant  could  plainly  see  him 
in  his  room. 

It  is  contended  that  this  was  a  prima  facie  showing  of  adul- 
tery, that,  no  evidence  having  been  oflFered  by  the  libellee,  the 
trial  court  should  have  found  the  fact  of  adultery  proved  and 
granted  the  prayer  of  the  bill,  that  the  ruling  that  the  allega- 
tions of  the  libel  were  not  established  was  contrary  to  the  evi- 
dence and  unsupported  by  any  evidence  and  that  therefore  a  new 
trial  must  be  ordered.  There  is  no  doubt  that,  if  the  trial  court 
had  found  the  fact  of  adultery  as  established,  that  finding  could 
not  have  been  set  aside  because  the  evidence  was  sufficient  to 
support  it.  Circumstantial  evidence  may  suffice  to  prove  r, 
charge  of  adultery,  as  well  as  other  facts  in  either  civil  or  crim- 
inal cases;  but  while  the  court  or  the  jury  may  infer  the  main 
fact  from  other  facts  proved,  it  is  not  obliged^  in  all  cases,  to 
draw  such  inference.  So,  in  this  case,  while  the  trial  court 
might  properly  have  inferred  the  commission  of  the  offense 
from  the  other  facts  proved  and,  if  it  had  so  found,  its  finding 
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would  have  been  held  supported  by  the  evidence,  still  it  was  for 
it  to  determine,  after  hearing  all  the  evidence,  whether  or  not 
such  inference  was  justifiable.  The  inference,  while  a  possible 
one,  was  not  a  necessary  one.  All  of  the  matters  above  stated 
could  have  occurred  consistently  with  the  woman's  innocence; 
and  if,  upon  all  the  evidence,  the  trial  judge  was  not  satisfied 
that  the  adultery  was  committed,  we  cannot  say  that  he  should 
have  been  so  satisfied.  It  is  well  settled  in  this  jurisdiction  that 
the  finding  of  the  court  in  a  divorce  case  is  entitled  to  the  same 
weight  as  the  verdict  of  a  jury.  See,  for  example,  Bartlett  v, 
Bartlettf  13  Haw.  707,  713.  Had  this  case  been  tried  before 
a  jury,  it  would  have  been  error  for  the  presiding  judge,  upon 
this  evidence,  to  direct  the  jury  to  find  the  fact  of  the  alleged 
adultery  as  proved.  It  would  have  been  his  duty  to  leave  it  to 
the  jury  to  say  whether  or  not  the  evidence  satisfied  them  that 
the  offense  had  been  committed. 

That  the  trial  court  said,  in  ruling  on  the  motion  to  dismiss, 
that  "the  lying  under  the  house  waiting  for  the  wife,  to  emerge 
and  permitting  her  to  enter"  Holmes'  house,  was  connivance, 
is  not  good  ground  for  ordering  a  new  trial,  even  though  the 
ruling  just  quoted  was  erroneous  as  a  matter  of  law.  The  court 
stated  other  reasons  for  dismissing  the  libel.  One  of  them,  it  is 
apparent  from  the  transcript  of  its  oral  decision  on  file,  was  that 
it  was  not  satisfied  on  the  evidence  that  the  offense  charged  was 
committed. 

The  writ  is  dismissed. 

Wise  &  Niclceus  and  Thos.  Fitch  for  libellant. 

C,  C.  Bitting  for  libellee. 
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DAVID  KAWANANAKOA  and  JONAH  KALANIANA- 
OLE,  Administrators  of  the  Estate  of  Kapiolani,  deceased, 
V.  L.  K.  PUAHI. 

Appeal  from  Cibcuit  Judge,  Fiest  Cirouit. 
Submitted  January  8,  1902.       Decided  February  21,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

K.  employed  P.  "as  coUector  and  clerk  'to  coUect  her  rents,  settle  and 
pay  biUSt  pay  iher  servants  and  generaUy  to  attend  to  her  domestic 
financial  concerns  under  her  order  and  direction  and  from  time 
to  time  to  make  due  and  proper  accounts  thereof."  P.'s  employ- 
ment in  that  capacity  continued  for  two  years  and  more,  at  the 
end  of  whidh  time  she  was  discharged  by  K.  P.  then  Instituted 
an  action  at  law  against  K.  for  compensation  alleged  to  be  due 
•her  for  her  servloes.  Shortly  thereafter  K.  brought  a  suit  in  equity 
against  P.  for  an  accounting  as  to  the  moneys  received  and  paid 
out  by  P.  on  K.'s  behalf. 

Held,  that  P.  was  a  7ua«i-trustee  for  K.  and  that  a  fiduciary  relation 
existed  between  the  parties,  that  und«r  the  circumstances  the 
court  of  equity  properly  took  Jurisdiction  to  determine  the  state 
of  the  account  between  them  and  that  ia  eo  doing  it  took  jurisdic- 
tion of  matters  not  then  before  the  court  of  law. 

If  juriadiction  (has  once  been  properly  assumed,  a  court  of  equity  may 
retadn  it  throughout  the  litigation  until  full  justice  has  beein  done 
between  the  parties,  even  though  in  so  doing  It  may  decide  ques- 
tions whidh,  standing  alone,  would  furnish  no  basis  of  equitable, 
jurisdiction.  Equity  in  this  case  properly  retained  jurisdiction 
to  determdne  the  issues  of  compensation  and  of  the  lawfulness  of 
the  agent's  discharge  and  other  incidental  questions  and  properly 
enjoined  the  prosecution  of  the  action  at  law. 

Under  the  circumstances  stated,  P.  was  not  entitled  to  a  trial  by  jury 
under  Section  3,  Art.  6  of  the  Constitution  of  1894  in  force  at  tflie 
date  of  the  institution  of  these  proceedings. 
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OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  a  proceeding  in  equity  instituted  by  Kapiolani  on 
May  7,  1896.  The  original  complainant  having  since  deceased, 
the  administrators  of  her  estate  were  substituted  as  parties  com- 
plainant Shortly  prior  to  the  date  above  named,  the  present 
respondent  had  brought  an  action  at  law  against  the  original 
complainant  wherein  she  claimed  a  certain  sum  of  money  as 
commissions  for  collecting  for  Kapiolani  the  sum  of  $41,484.73. 
The  present  suit  was  then  commenced,  a  part  of  the  relief 
prayed  for  being  that  the  prosecution  of  the  action  at  law  be 
enjoined. 

The  material  averments  of  the  bill  are,  in  brief,  that  in  Octo- 
ber, 1893,  Kapiolani  employed  the  respondent  "as  collector  and 
clerk  to  collect  her  rents,  settle  and  pay  bills,  pay  her  servants 
and  generally  to  attend  to  her  domestic  financial  concerns  under 
the  order  and  direction  of  the  petitioner,  and  from  time  to  time 
to  make  duo  and  proper  accounts  thereof";  that  respondent  en- 
tered upon  the  performance  of  her  said  duties  and  continued 
therein  until  January,  1896,  when  she  was  discharged  for  the 
reason  that  she  did  not  properly  and  faithfully  perform  her 
duties;  that  respondent  did  not  make  a  true  and  faithful  return 
of  all  her  collections;  that,  although  requested  so  to  do,  she  has 
failed  to  render  an  account  of  her  collections  and  disbursements; 
that  she  has  produced  certain  books  and  memoranda  which  are 
erroneous  and  do  not  agree  with  subsequent  claims  and  state- 
ments made  by  her  and  which  she  has  refused  to  explain;  that 
respondent  has  filed  an  action  at  law  against  complainant,  now 
pending  in  the  Circuit  Court  of  the  First  Circuit,  for  compensa- 
tion for  services  rendered  in  collecting  the  sum  of  $41,484.73 
and  that  the  books  produced  show  that  respondent  has  charged 
herself  with  only  the  sum  of  $34,153.18;  that  the  accounts  in 
the  matter  extend  over  a  long  period  and  are  extended  and  com- 
plicated and  involve  the  misconduct  of  the  respondent.  The 
prayer  is  for  an  accounting,  for  an  order  to  resp)ondent  to  pro- 
duce all  memoranda  and  papers  relative  to  the  matter  and  to 
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pay  over  to  complainant  any  balance  found  to  be  due  and  for 
an  injunction  as  above  stated. 

The  bill  was  demurred  to  on  three  grounds:  (1)  that  the 
Court  has  no  jurisdiction  of  the  subject  matter  of  the  action, 
(2)  that  the  complainant  does  not  state  facts  sufficient  to  con^ 
stitute  a  cause  of  action  because  the  discovery  sought  can  be- 
obtained  in  the  action  at  law,  and  (3)  that  the  complaint  is 
ambiguous,  unintelligible  and  uncertain.  The  Court  below  over- 
ruled the  demurrer  and,  after  the  filing  of  an  answer  denying* 
material  averments  of  the  bill,  appointed,  on  November  6th,. 
1896,  a  referee,  authorizing  and  directing  him  to  examine  the 
account  presented  by  the  respondent  with  her  answer,  to  examine 
witnesses  on  oath,  and  to  report  his  findings  on  said  account. 
The  referee  filed  a  report  on  May  20th,  1897,  and  on  the  7th 
of  August  following  a  supplementary  report  Upon  a  motion 
to  confirm  and  upon  exceptions,  the  court  confirmed  these  re- 
ports  with  certain  modifications  ordered  by  it,  and  also  heard 
the  evidence  on  and  determined  the  question  of  the  contract  for 
compensation  and  of  the  complainant's  right  to  discharge  the 
respondent.  Finally,  after  reference  to  a  Master  to  compute 
the  amounts  due  between  the  parties  upon  the  referee's  reports, 
and  the  court's  modifications  and  findings,  a  decree  was  entered, 
adjudging  the  sum  of  $84.05  to  be  due  by  the  complainant  to 
the  respondent  upon  a  settlement  of  all  matters  arising  between 
them  with  reference  to  the  services  and  transactions  in  question, 
making  perpetual  a  temporary  injunction  theretofore  issued  re- 
straining the  prosecution  of  the  action  at  law,  and  settling  the 
matter  of  costs  and  fees.  From  that  decree  the  case  comes  to 
this  Court  on  appeal. 

It  is  not  sought  on  this  appeal  to  have  this  Court  review  any 
of  the  findings  of  fact  made  by  the  referee  or  by  the  Court  be- 
low. The  main  point  relied  upon  in  support  of  the  appeal  is 
that  the  demurrer  should  have  been  sustained  on  the  ground  of 
lack  of  jurisdiction,  the  argument  being  that  under  Section  3, 
Article  6  of  the  Constitution  of  1894,  in  force  at  the  date  of 
the  institution  of  these  proceedings,  the  respondent  was  entitled 
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to  a  trial  by  jury  on  the  questions  of  the  lawfulness  of  her  dis- 
charge, her  liability  for  acts  done  by  other  agents  during  her 
temporary  illness,  and  the  amount  of  compensation  due  her,  and 
that  the  court  of  law  having  first  taken  jurisdiction  of  the  mat- 
ter, the  court  of  equity,  which  is  at  best  a  court  of  concurrent 
jurisdiction  in  such  cases,  should  not  have  interfered  or  ousted 
the  court  of  law  of  jurisdiction. 

The  applicable  portion  of  the  section  of  the  Constitution 
referred  to  is  as  follows:  "Subject  to  such  changes  as  the  Legis- 
lature may  from  time  to  time  make  in  the  number  of  jurors  for 
the  trial  of  any  case,  and  concerning  the  number  required  to 
agree  to  a  verdict  and  the  manner  in  which  the  jury  may  be 
selected  and  drawn,  and  the  composition  and  qualifications  there- 
of, the  right  of  trial  by  jury  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolable  except  in  actions  for 
debt  or  assumpsit  in  which  the  amount  claimed  does  not  exceed 
one  hundred  dollars." 

The  action  at  law,  as  appears  from  the  records  herein,  was 
solely  for  compensation.  Assuming  that,  under  the  facts  and  in 
view  of  the  nature  of  the  account,  it  would  have  been  competent 
for  the  defendant  in  that  case,  in  addition  to  matters  of  defense, 
strictly  speaking,  which  it  might  have  to  the  claim  for  com- 
pensation, to  plead  and  prove  by  way  of  set-oflf  the  amount  due 
her  by  Puahi  of  moneys  collected  and  not  accounted  for,  still 
it  was  not  obligatory  on  her  to  do  so.  It  would  have  been 
optional  with  the  defendant  in  that  action  to  follow  one  course 
or  the  other  and  if  she  had  chosen  to  merely  defend  and  not 
.plead  a  set-off,  she  would  not  have  been  barred  by  such  failure 
to  plead  from  subsequently  suing  in  some  appropriate  proceed- 
ing for  the  amount  of  the  set-off.  The  court  of  equity,  then,  in 
assuming  jurisdiction  to  determine  the  state  of  the  account 
between  the  parties  with  reference  to  the  amounts  collected  and 
to  those  paid  out  by  the  respondent  as  agent,  took  jurisdiction 
of  matteiB  not  then  before  the  court  of  law. 

Leaving  aside,  for  the  moment,  the  question  of  compensation, 
equity  had  jurisdiction  to  ascertain  the  state  of  the  accounts 
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between  the  parties.  Section  1498  of  the  Civil  Laws  of  1897 
(Statute  of  1878)  provides  that  our  courts  of  equity  may  hear 
and  determine  "suits  upon  accounts  when  the  nature  of  the 
account  is  such  that  it  can  not  be  conveniently  and  properly 
adjusted  and  settled  in  an  action  at  law."  It  is  conceded  that 
the  accounts  in  the  case  at  bar  are  long  and  complicated  and  the 
record  shows  them  to  be  such.  If  any  account  can  come  within 
the  class  designated  in  Section  1498,  this  is  certainly  one  of 
them.  However  this  may  be,  the  jurisdiction  can  clearly  be 
supported  on  another  groimd.  The  facts  stated  in  the  bill  and 
proven  by  the  evidence  show  that  the  respondent,  in  the  em- 
ployment in  question,  occupied  the  position  of  a  qtui'Si-tnistee 
for  her  principal  and  that  a  fiduciary  relation  existed  between 
the  parties.  In  such  a  case,  the  principal  may  maintain  a  bill 
in  equity  against  the  agent  for  an  accounting.  See  Fowler  & 
Co.  V.  Cation  et  alt.,  13  Haw.  487.  In  the  decision  in  that  case 
this  Court  quoted  with  approval  from  Pomeroy's  Eq.  Jur.  the 
following  language:  "The  principal  difficulty  is  as  to  when 
equity  will  take  jurisdiction  of  an  accounting  between  principal 
and  agent  The  mere  relation  of  principal  and  agent  without 
more — the  relation  not  being  fiduciary  in  its  nature,  and  no 
obstacle  intervening  to  a  recovery  at  law — ^is  insufficient  to  en- 
able a  principal  to  maintain  the  action  against  his  agent.  * 
*  *  But  where  the  relation  is  such  that  a  confidence  is  re- 
posed by  the  principal  in  his  agent,  and  the  matters  for  which 
an  accounting  is  sought  are  peculiarly  within  the  knowledge  of 
the  latter,  equity  will  assume  jurisdiction;"  and  from  Marvin 
V.  Brooks,  49  'N.  Y.  75-76:  "The  equitable  jurisdiction  has 
always  rested  largely  upon  such  relation  of  confidence,  involving 
the  need  of  discovery  and  the  duty  of  explanation."  The  aver- 
ments of  the  bUl  were  "that  the  plaintiff  is  a  resident  of  London, 
England;  that  it  made  defendants  the  sole  agents  for  the  Ha- 
waiian Islands,  and  entrusted  to  them  large  quantities  of  its 
goods  for  sale  on  commission  with  authority  to  sell  the  same, 
and  to  collect  the  monev  therefor;  that  the  defendants  have  in 
their  possession  unaccoimted  for  a  large  sum  of  plaintiff's  money 
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flo  received;  that  said  account  is  still  open,  unpaid  and  unsettled; 
that  the  knowledge  relative  to  the  amount  of  sales  and  money 
due  is  peculiarly  within  the  defendant's  knowledge."  The 
Court,  referring  to  a  concession  by  counsel  that,  if  the  defend- 
ants had  been  authorized  to  reinvest  or  otherwise  use  the  pro- 
ceeds of  sale  of  the  property,  a  relation  of  trust  and  confidence 
would  have  existed  between  the  parties,  remarked  that  "this 
additional  authority,  it  seems,  would  only  make  clearer  the  rela- 
tion of  the  parties",  i.  e.,  as  one  of  trust  and  confidence.  The 
case  at  bar  is  a  stronger  one  in  that  it  contains  the  additional 
element  there  referred  to  and  which  was  missing  in  the  Fowler 
case,  to  wit,  of  authority  in  the  agent  to  settle  bills  and  to  use 
the  moneys  collected  in  the  settlement  and  payment  thereof 
and  in  payment  of  servants'  wages  and  otherwise. 

The  question  of  the  respondent's  liability  for  acts  done  by 
other  agents  during  her  illness  was  merely  an  incidental  one, 
necessary  to  be  determined  in  connection  with  and  as  a  pari 
of  the  accounting.  As  to  the  lawfulness  of  respondent's  dis- 
charge and  her  right  to  compensation  and  the  amount  thereof, 
it  is  well  settled  that,  if  jurisdiction  has  once  been  properly 
assumed  a  court  of  equity  will,  as  a  general  rule,  retain  it 
throughout  the  litigation  until  full  justice  has  been  done  be- 
tween the  parties,  even  though  in  so  doing,  it  may  decide  ques- 
tions which,  standing  alone,  would  furnish  no  basis  of  equitable 
jurisdiction.  See  Bispham's  Eq.,  p.  53;  11  Am.  &  Eng.  Encycl. 
Law,  2nd  ed.,  201;  Bellinger  v.  Lehman^  103  Ala.  385  (15  So. 
600);  and  McDaniel  v.  Lee,  37  Missouri  204-207.  There  was 
no  necessity  to  remand  the  parties  to  a  court  of  law  for  a  de- 
termination of  any  of  these  questions. 

Our  courts  of  equity  had  this  jurisdiction  prior  to  the  promul- 
gation of  the  Constitution  of  1894.  Under  the  circumstances 
stated,  this  was  not  a  case  where  trial  by  jury  could  have  been 
theretofore  demanded  as  of  right.  Defendant  has  not  been  de- 
prived by  these  proceedings  of  any  constitutional  right  granted 
under  the  section  referred  to. 

It  is  also  contended  by  respondent  in  her  brief  that  the  Master 


78  FEBRUAEY,  1902. 

erred  in  failing  to  pass  upon  the  question  of  her  liability  for  the 
acts  of  one  Kanakanui  during  her  illness;  but  beyond  the  mere 
statement  of  the  claim,  no  showing  of  error  is  made.  We  do 
not  feel  called  upon,  under  the  circumstances^  to  search  the 
record  for  matter  tending  to  establish  that  the  allied  error  was 
in  fact  committed  and  that  it  was  prejudicial. 

Other  points  suggested  in  oral  argument  have  not  been  re* 
f  erred  to  in  the  brief  and  must  be  regarded  as  abandoned. 

The  decree  appealed  from  is  affirmed. 

Kinney  J  Ballou  <&  McCUmahan  for  complainan^. 

J.  A.  Magocn  and  T.  /.  DilUm  for  respondent 


ADELAIDE  SCHLIEF  and  JOHN  SCHLIEF,  her  husband 
V.  JOSEPH  CLARK,  ALEXANDER  LAZARUS, 
HENRY  SMITH,  as  Guardian  of  NAOMI  LAZARUS, 
a  minor,  and  JOSEPH  O.  CARTER,  as  Guardian  of 
MADELINE  H.  K.  LAZARUS  and  ELEAZER  K. 
LAZARUS,  minors. 

Appeal  fbom  Circuit  Judge,  Fiest  Cibouit. 

Submitted  January  16,  1902.      Decided  February  21,  1902. 

A  fee  allowed  an  auctioneer  in  partition  proceedings  is  reduced  on 
appeal  as  being  clearly  excessive. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

The  only  point  presented  on  this  appeal  by  the  defendants 
from  a  final  decree  in  partition  proceedings  is  in  regard  to  the 
amount  of  the  fees  allowed  to  the  commissioner  and  auctioneer. 

The  property  was  sold,  in  six  parcels  at  auction,  and  the  pro- 
ceeds ordered  divided  because  a  partition  could  not  be  made 
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without  prejudice  to  the  rights  of  the  parties.  The  purchaser  of 
-one  parcel  was  excused  and  the  auctioneer  authorised  to  sell 
that  parcel  at  private  sale  at  the  same  price.  He  did  so,  but  that 
sale  also  was  set  aside,  and  the  parcel  was  again  sold  at  auction, 
this  time  at  a  higher  price.  The  sales  amounted  to  $29,205  in 
the  aggregate,  not  including  the  two  sales  of  one  lot  at  $3,000 
•each,  which  were  set  aside. 

The  Judge  allowed  the  commissioner  $300,  the  auctioneer 
'$1148,  counsel  $250,  each  of  the  two  guardians  $150,  besides 
<!08t8  of  advertising,  costs  of  court,  etc. 

It  is  contended  first  that  as  the  Judge  appointed  the  commis^ 
-sionet  to  make  the  sale  and  the  commissioner  employed  the 
■auctioneer,  the  latter's  fees  should  be  paid  by  the  commissioner 
out  of  his  fee,  and  not  come  out  of  the  fund.  The  Judge  con- 
firmed the  action  of  the  commissioner  in  engaging  the  services 
of  the  auctioneer  if  he  did  not  previously  authorize  it,  and  he 
-did  in  fact  directly  authorize  the  auctioneer  to  conduct  at  least 
one  sale,  the  private  one  that  was  set  aside.  Moreover  in  the 
final  order  he  merely  authorized  the  commissioner  to  pay  the 
auctioneer's  fee.  After  all,  it  is  immaterial  whether  the  Judge 
allowed  the  fee  directly  to  the  auctioneer  or  combined  the  two 
fees  in  the  commissioner's  fee,  leaving  the  latter  to  settle  with 
the  auctioneer.  The  question  of  importance  is  that  of  the 
-amount. 

It  is  contended  by  the  appellees  that  the  amount  is  not  appeal- 
•able  as  that  is  a  matter  within  the  discretion  of  the  trial  Judge. 
It  is  true  that  much  allowance  must  be  made  for  the  discretion 
of  the  Judge.  Fees  in  matters  of  this  kind  often  depend  largely 
as  to  their  amount  on  oral  statements  of  counsel  and  on  the 
knowledge  that  the  Judge  has  of  the  whole  course  of  the  pro- 
ceedings. Still  when  the  amount  is  clearly  excessive  this  court 
may  alter  it  on  appeal.  Estate  of  Alina^  13  Haw.  389.  In  our 
opinion  the  amount  was  clearly  excessive  in  this  instance.  The 
commissioner's  fee  may  be  sustained  as  within  sound  discretion, 
l)ut  that  of  the  auctioneer  should  in  our  opinion  not  exceed 
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$450.00.  We  cannot  approve  the  practice  of  allowing  extrava- 
gant fees  out  of  the  estates  of  others. 

So  much  of  the  decree  as  allows  a  fee  of  $1148.20  to  be  paid 
to  the  auctioneer  is  set  aside  and  the  case  is  remanded  to  the 
Circuit  Judge  for  further  proceedings  in  conformity  with  the 
foregoing  views. 

AndrewSy  Peters  &  Andrade  for  plaintiffs. 

Rtbssell  &  Watson  for  defendants. 

J,  A.  Magoon  and  T.  I.  Dillon  for  the  Commissioner. 

Robertson  &  Wilder  for  the  Auctioneer. 


CECIL  BK0W:N^,  ADMINISTRATOIl  OF  THE  ESTATE 
OF  DAVID  B.  SMITH,  deceased,  v,  THE  EQUITABLE 
LIFE  ASSUKANCE  SOCIETY  OF  THE  UNITED 
STATES. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Submitted  January  16,  1902.  Decided  March  8,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  'letter  neetl  not  be  produced  as  the  bea^t  evidence,  when  the  question 
is,  not  what  was  in  the  letter,  but  what  was  said  by  one  who  read 
or  purported  to  read  in  part  from  the  letter. 

Harmless  error  is  not  ground  for  a  new  trial. 

A  demand  is  not  a  condition  precedent  to  a  right  of  action  on  a  policy 
of  Idfe  insurance  w&ich  by  its  termci  is  payable  on  receipt  of  satis- 
factory proofs  of  the  death  of  the  assured. 

A  demand  at  the  home  office  of  an  insurance  company  is  not  a  con- 
dition precedent  to  a  right  of  action  there  or  elsewhere,  even 
though  the  policy  is  by  its  terms  payable  at  the  home  office  of  the 
company. 
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Failure  of  the  payee  to  attend  at  the  home  office  of  an  insurance  com- 
pany to  receive  payment  of  a  policy  payable  there  would  merely 
enable  the  company  to  avoid  payment  of  interest  and  casts  by 
showing  that  it  was  ready  to  pay  at  lbs  home  office  and  by  paying 
the  amount  of  the  policy  into  court. 

Retention  of  proofs  of  death  by  an  insuirance  company  and  refusal  to 
pay  on  other  grounds  entirely  would  prevent  the  company  from 
setting  up  either  that  the  proofs  were  not  satisfactory  in  form  or 
that  there  was  no  demand,  if  a  demand  would  otherwise  be  neces- 
sary. 

An  action  may  be  brought  on  a  policy  of  insurance  in  one  place 
though  by  its  terms  the  policy  Is  payable  in  another  place. 

Proofs  of  the  death  of  the  assured  furnished  thy  a  temporary  adminis- 
trator inure  to  the  benefit  of  <the  permanent  administrator. 

The  "faith  and  credit"  clause  of  the  constitution  does  not  make  the 
mere  commencement  of  an  action  in  one  jurisdiotion  a  bar  to  a 
similar  action  in  another  jurisdiction. 

A  policy  of  life  insurance  is  assets  in  the  place  where  it  is  if  the  in- 
surer is  tlolng  bufiiness  there  and  can  be  reached  there  by  process. 

An  assured  was  domiciled  in  this  Territory  at  the  time  of  his  death 
and  the  policy  was  (here.  An  administrator  was  appointed  ihere, 
and  afterwards  administrators  were  appointed  in  New  York. 
Proofs  of  death  were  furnished  by  the  administrator  appointed 
here  and  afterwards  by  the  adminisrtrators  appointed  there.  Action 
on  the  policy  was  begun  here  by  the  administrator  appointed  here 
and  afterwards  there  by  the  administrators  appointed  there.  The 
policy  was  payable  in  New  York,  but  the  insurance  company  was 
doing  business  here  and  oould  be  reached  by  process  here.  Held^ 
that  the  administrator  was  properly  appointed  here  and  properly 
brought  action  'here,  and  that  neither  the  appointment  of  the  ad- 
ministrators nor  the  commencement  of  the  action  in  New  York 
was  cause  for  abatement  of  the  action  commenced  here. 

OPINION  OF  THE  COURT  BY  FRBAR.  C.J. 

This  is  an  action  on  a  policy  of  insurance  for  $25,000  upon 
the  life  of  Da^^(l  B.  Smith,  deceased.  It  is  brought  by  the  ad- 
ministrator of  his  estate,  who  was  appointed  by  a  Circuit  Judge 
of  the  First  Circuit  in  this  Territory.  Another  action  has  been 
brought  on  the  same  policy  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  by  administrators 
who  were  appointed  in  the  Surrogate's  Court  for  the  County  of 
Xew  York.  The  defendant  comimny  seems  ready  to  pay  the 
amount  of  the  policy  to  the  administrator  rightfully  entitled  to 

6-D 
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it^  but  does  not  care  to  pay  it  twice,  and  eo  defeats  in  ibis  aetioit 
on  the  ground  that  it  is  liable  to  pay  the  administrators  in  New 
York,  and,  for  aught  that  we  know,  is  defending  in  New  York 
on  the  ground  that  it  is  liable  to  pay  the  administrator  here.  If 
iboth  defenses  should  prevail,  it  would  escape  payment  altogether. 
This  case  was.  tried  before  a  jury,  which  rendered  a  verdict  for 
the  plaintiff,  and  now  comes  Jiere  on  exceptions  taken  by  the 
defendant. 

The  first  exception  was  taken  to  the  ruling  of  the  trial  judge 
:allowing  tlie  plaintiff  to  testify  to  what  the  defendant's  general 
4igent  had  told  him  as  to  the  action  taken  by  the  defendant  on 
jeceiving  the  proofs  of  death,  even  though  the  agent  read  a  por- 
tion of  what  he  said  from  a  letter  written  by  the  defendant.  The 
objection  to  this  testimony  was  based  on  the  ground  that  the  let- 
ter itself  was  the  best  evidence  of  its  contents.  The  judge  ruled 
that  the  witness  could  not  testify  to  the  contents  of  the  letter  but 
that  he  might  testify  to  what  the  agent  said,  whether  the  latter 
read  or  purported  to  read  from  a  letter  or  not.  This  was  not 
error.  Even  if,  as  defendant's  counsel  seem  to  contend  was  the 
•case,  the  witness  had  been  permitted  to  testify  to  the  contents  of 
the  letter,  it  would  doubtless  have  been  harmless  ^ror,  consider- 
ing the  whole  case. 

Exceptions  two  to  seven  inclusive  were  taken  to  the  admission 
•of  testimony  of  the  plaintiff  to  the  effect  that  to  his  knowledge  it 
had  always  been  the  usage  of  the  defendant  to  pay  its  policies 
here,  although  by  their  terms  they  were  payable  in  New  York. 
Exception  eight  was  taken  to  the  admission  of  the  testimony  of 
the  same  witness  to  the  effect  that  it  was  the  usage  here  to  make 
no  other  demand  than  by  the  delivery  of  the  proofs  of  death. 
Whether  such  testimony  was  admissible  or  not,  we  need  not  say. 
See  Ins.  Co.  of  N.  Am,  r.  Jlibernia  Ins.  Co.,  140  TJ.  S.  565  and 
Hartford  Life  Im.  Co,  v,  Vnsell,  144  XJ.  S.  439.  If  the  ad- 
mission of  the  testimony  was  erroneous,  it  was  harmless  error,  in 
^view  of  what  follows  in  this  opinion. 

The  exception  that  seems  to  be  most  relied  on  is  the  ninth, 
which  was  taken  to  the  refusal  of  the  court  to  grant  a  motion  for 
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a  non-suit  based  on  the  ground  that  no  demand  had  been  made 
on  the  company  m  New  York  prior  to  the  eommeneement  of  this 
action.  In  our  opinion  no  demand  was  neceaaary  in  New  York 
or  aaiy  other  place.  The  company  agreed  to  pay  "on  uoceipt  of 
satisfactory  proofs  of  the  death  of  the  said  assured."  This  waa 
the  only  condition  precedent  to  the  liability  of  the  company  to 
piTf  or  to  the  right  of  tjhe  decedent's  adtzniniatrator  to  eammence 
aetion,  proriding  the  policy  was  theai  in  force.  It  is  undisputed 
diat  proofs  of  the  asaured's  death  were  xeceiyed  by  the  company 
bef  oiie  the  commencement  of  this  action,  and  they  must  be  taken 
to  have  been  satisfactory  to  the  oom;pany,  for  it  retained  th^n 
witbont  objection  and  based  its  refusal  to  pay  on  other  grounds 
entirely.  Knickerbocker  Life  Ins.  Co.  v.  Pendktany  112  U.  S. 
096,  709,  and  cases  tbere  cited;  also  €rotty  v.  Un.  Mwt,  Life 
Ins,  Co.j  144  U.  S.  621.  There  is  nothing  in  this  policy  that 
either  expressly  or  by  iznplication  makes  a  demand,  etiiher  in  New 
York  or  elsewhere,  a  condition  precedent  to  the  commencement 
of  an  action  on  the  policy.  It  is  true,  the  policy  was  by  its  terms 
payable  at  the  company's  office  in  New  York,  and  the  debtor 
was  not  obliged  to  seek  its  creditor  elsewhere.  But  the  actian 
might  be  brought  here,  for  it  is  transitory,  which  is  not  disputed, 
and  the  only  effect  of  bringing  action,  whether  here  or  in  New 
York  or  elsewhere,  before  attending  to  receive  payment  at  the 
office  in  New  York  would  be  to  enable  the  defendant  to  avoid 
the  payment  of  interest  and  costs  by  showing  that  it  was  ready 
to  pay  at  its  office  in  New  York  and  by  paying  the  money  into 
court,  which  it  did  not  do.  The  right  of  action  accrued  upon  the 
defendant's  receipt  of  satisfactory  proofs  of  death,  without  any 
formal  demand.  Wright  v.  Vt  IJfe  Ins,  Co.y  164  Mass.  302; 
Ganser  v,  Firenian^s  Fund  Ins.  Co,,  34  Minn.  372 ;  Excelsior 
Hut.  Aid  Ass^n  v.  Riddle^  91  Ind.  84;  Hebron  v,  Kittaning 
Ins,  Co.,  132  Pa.  St  580;  Locklin  v.  Moore,  57  N.  Y.  860. 

It  may  be  added  that  the  defendant's  refusal  to  pay  based  en- 
tirely on  other  grounds,  would,  on  the  reasoning  of  the  cases 
cited  above  in  regard  to  proofs  of  death,  constitute  a  waiver  of 
the  requirement  of  a  demand,  if  a  demand  were  otherwise  necee- 
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eary.  See  also  T-n.  Cent.  JAfe  Ins,  Co.  v.  HoUowelly  14  Ind. 
App.  611.  And  it  seems  to  have  been  held  in  New  York  that 
furnishing  the  required  proofs  is  a  demand  for  payment.  4 
Joyce,  Ins.  §  3299,  citing  Freeman  v.  Natiotval  B.  Soc.,  42 
Hun.  252. 

It  is  contended  further  under  this  exception  that  the  plaintiff, 
the  t^rmanent  administrator,  should  have  informed  the  com- 
j)any  of  his  appointment  and  made  a  demand  himself,  and  that 
a  demand,  if  one  had  been  made,  by  his  predecessor,  the  tem- 
porary administrator,  would  not  inure  to  his  benefit.  The  proofs 
were  furnished  by  the  temporary  administrator,  though  pre- 
pared by  the  plaintiff  who  was  then  acting  for  the  decedent's 
daughter.  The  proofs  and  the  policy  were  taken  by  the  tem- 
porary administrator  and  the  plaintiff  together  to  the  defendant's 
general  agent,  who  forwarded  them  to  the  defendant  in  New 
York,  and  in  due  time,  the  plaintiff  having  meanwhile  been  ap- 
pointed permanent  administrator  but  not  then  having  brought 
this  action,  tho  agent  informed  him  that  the  defendant  refused 
to  pay  the  policy  and  returned  the  policy  but  retained  the  proofs. 
It  is  at  least  doubtful  if  the  ground  upon  which  the  motion  for 
a  non-suit  was  based  was  broad  enough  to  raise  this  question. 
But,  however  that  may  be,  since  a  demand  was  not  a  prerequisite 
at  all  to  a  right  of  action,  the  contention  is  not  sound.  It  is  not 
contended  that  the  permanent  administrator  could  not  have  the 
benefit  of  the  proofs  of  death  furnished  by  the  temporary  admin- 
istrator, and  if  it  were,  the  contention  could  not  be  sustained. 
The  policy  contains  no  provision  as  to  who  should  present  the 
proofs,  and  certainly  the  temporary  administrator  was  clothed 
with  sufficient  authority  to  furnish  them,  and  the  company  did 
not  base  its  refusal  to  pay  the  permanent  administrator  on  the 
ground  that  he  did  not  furnish  the  proofs.  See  Wuesfhoff  v. 
Qermania  Life  his.  Co.,  107  N.  Y.  580,  592. 

The  cases  relied  on  contra  under  this  exception,  namely, 
Thorn  v.  City  Rice  MilU,  L.  R.  40  Ch.  Div.  357;  Friend  v. 
City  of  Pittsburf/,  23  Pa.  St.  143;  Emlen  r.  Lehigh  Co.,  47  Id. 
82  and  FotchT  r.  Catton,  13  Haw.  487,  are  clearly  not  in  point. 
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The  remaining  exceptions,  ten  to  eighteen  inclusive,  so  far  as 
relied  on  and  not  abeady  practically  disposed  of  above,  raise  the 
question  whether  in  view  of  the  alleged  facts  that  the  policy  was 
by  its  terms  j)ayable  in  New  York,  that  the  administrator  here 
had  assets  in  excess  of  liabilities,  that  administrators  had  been 
appointed  there  and  had  brought  suit  there  on  this  policy,  the 
court  here  was  not  without  jurisdiction  to  proceed  in  this  case, 
or  at  least  whether  it  ought  not  to  have  yielded  to  the  courts  in 
Niw  York  either  as  a  matter  of  comity  or  because  required  to  do 
St)  by  the  "faith  and  credit"  clause  of  the  Constitution  and  Sec- 
tion 905  of  the  Revised  Statutes  enacted  under  that  clause. 
These  exceptions  were  taken  to  refusals  to  admit  evidence,  to 
refusals  to  give  to  the  jury  requested  instructions,  to  the  giving 
of  other  instructions,  to  the  verdict,  and  to  the  refusal  to  grant 
ani?w  trial. 

Counsel  seem  to  lay  special  stress  upon  the  "faith  and  credit" 
clause  of  the  constitution.  That  and  Section  905  of  the  Revised 
Statutes  might  require  us  to  regard  the  appointment  of  the  ad- 
ministrators in  the  Surrogate's  Court  in  New  York  as  valid,  pro- 
vided that  court  had  jurisdiction  in  the  matter,  but  it  would  not 
require  an  abatement  of  this  action  merely  because  an  action 
had  been  instituted  in  a  Circuit  Court  of  the  United  States  even 
if  that  action  had  been  commenced  first.  See  Smith  v,  Lathrop, 
44  Pa.  St  326;  Stanton  v.  hlinhrey,  93  U.  S.  548.  The  effect  of 
the  institution  of  that  action  would  depend  on  the  application  of 
the  doctrine  of  lis  pendens  and  not  upon  that  clause  of  the  con- 
stitution. No  judgment  has  been  rendered  in  that  action.  It  is 
immaterial  to  this  case  whether  the  appointment  of  the  adminis- 
trators in  New  York  was  valid  or  not.  The  appointment  of  the 
administrator  here  also  was  valid.  The  question  is  whether  the 
administrator  here  should  under  the  circumstances  be  allowed  to 
recover  on  the  policy.  The  appointment  of  the  administrator 
here  preceded  the  appointment  of  the  administrators  in  New 
York.  The  proofs  of  death  were  furnished  by  the  administra- 
tor appointed  here  before  they  were  furnished  by  the  adminis- 
trators appointed  there.     Action  was  begun  here  before  it  was 
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begun  there^  The  deeedent  was  domiciled  here  at  the  time  of 
his  death  and  had  l<»ig  resided  here,  and  so  fax  aa  appears  had 
ttcver  resided  in  New  York.  The  policy  waa  applied  for  here, 
was  delivered  here  and  was  found  by  the  present  plaintiff  here 
among  the  decedent's  papers  after  his  death.  The  rest  of  the 
decedent's  property  also  was  here.  The  administrator  was  ap- 
pointed here  on  the  petition  of  the  decedent's  daughter,  who  was 
his  only  heir.  The  administrators  there  were  appointed  on  the 
petition  of  one  of  the  decedent's  aunts.  The  defendant  has  a 
place  of  business  here  and  a  general  agent  here.  The  policy  is 
payable  to  the  aesured'a  administrator.  Service  of  process  was 
made  on  the  general  agent  here  who,  we  ]^*esume,  is  the  person 
designated  for  such  purpose  by  the  defendant  under  the  statute. 
(Civ.  L.,  Ch.  130,  since  amended,  Laws  of  1898,  Act  45.)  At 
any  rate,  the  defendant  answered  generally  and  did  not  question 
the  validity  of  the  servica  Under  these  circumstances  it  would 
seem  that,  if  there  should  be  any  yielding,  whether  by  comity  or 
under  the  "faith  and  credit"  clause  of  the  constitution  or  the 
deotrine  of  iw  pendens  or  for  any  other  reason,  it  should  be  by 
the  courts  in  New  York  rather  than  by  those  here,  and  such 
would  seem  to  be. the  view  taken  both  in  the  federal  courts  and 
in  the  New  York  courts.  At  any  rate,  the  action  here  was  prop- 
erly brought  and  the  pendency  of  a  subsequent  action  elsewhere 
is  no  ground  for  an  abatement  of  the  prior  action  here. 

The  leading  case  is  that  of  the  New  Eng,  Mut  Life  Ins,  Co. 
r.  Woodwfprih,  111  U.  S.  136.  In  that  case  the  assured  was 
domiciled  in  Michigan  when  the  policy  was  issued,  but  died  in 
New  York.  Her  husband  afterwards  removed  to  Illinois  and 
took  the  policy  with  him.  The  insurance  company  was  a  Massa- 
chusetts corporation  and  the  policy  was  by  its  terms  payable  at 
its  office  in  Boston,  but  the  company  was  doing  business  in  Illi- 
nois and  could  be  reached  there  by  process.  It  was  held  that  the 
policy  was  assets  in  Illinois,  tliat  the  husband  was  properly  ap- 
pointed administrator  there,  whether  there  was  other  property 
there  or  not,  that  he  might  properly  sue  on  the  policy  there  and 
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Aat  payment  there  would  protect  the  company  from  paying  a 
second  time  in  Massachusetts  or  elsewhere. 

In  Smith  v.  New  York  Life  Ina.  Co.,  6Y  Fed.  R.  694,  the 
assured  was  domiciled  in  Illinois  when  the  policy  was  issued  and 
at  his  death.  An^  administrator  was  appointed  in  Illinois,  who 
brought  suit  there  on  the  policy.  The  assured^s  wife,  however, 
had  removed  to  California  where  she  was  and  had  the  poli<gr  at 
the  time  of  his  death.  It  was  held,  affirming  67  Fed.  Kep.  133, 
that  she  was  properly  appointed  administratrix  there  and  could 
properly  sue  there  on  the  policy  notwithstanding  the  appoint- 
ment and  suit  in  Illinois. 

In  Oamble  v.  Citj^  of  8an  Diego^  79  Fed.  Rep.  487,  it  was 
held  that  where  a  state  court  has  first  acquired  jurisdiction,  a 
Circuit  Court  of  the  United  States  should  either  dismiss  a  sim- 
ilar action  brought  there  or  else  at  least  suspend  proceedings 
until  the  final  action  of  the  state  court 

In  Stout  V,  Lee  J  103  U.  S.  66,  it  was  held  that  where  a  state 
court  first  acquired  jurisdiction,  its  decree  barred  further  pro- 
ceedings in  a  Circuit  Court  of  the  TTnited  States  in  a  suit  begun 
after  suit  but  before  decree  in  the  state  court. 

In  Snlz  V.  M.  It.  F.  L.  Ass'n.^  145  N.  Y.  563,  the  assored 
was  domiciled  in  New  York  but  was  temporarily  in  California 
when  the  policy  was  issued..  He  was  domiciled  and  had  the  pol- 
icy in  Waahington  when  he  died*  An  administrator  was  ap- 
pointed and  brought  suit  on  the  policy  in  Washington.  After- 
wards the  assured's  widow,  who  had  remained  in  New  York,  was 
appointed  administratrix  and  brought  suit  there  on  the  policy. 
The  insurance  company  was  a  New  York  corporation  and  the 
policy  was  payable  at  its  office  in  New  York  city.  It  was  held,, 
reversing  the  trial  court,  that,  as  the  Washington  court  had  first 
acquired  jurisdiction  and  the  policy  was  there  when  the  assured 
died,  the  New  York  court  should  refuse  to  entertain  jurisdiction* 

In  Equitable  Life  Assurance  Society  v.  VogeVs  Execxttor^^ 
76  Ala.  441,  52  Am.  R.  344,  the  assured  was  domiciled  in  Ala- 
bama when  the  policy  was  issued  and  when  he  died.  The  policy 
was  there  also.    The  ingurance  company  was  a  New  York  cor- 
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poration.  It  was  held  that  the  executrix  appointed  in  Alabama 
could  maintain  an  action  on  the  policy  there,  although  an  admin- 
istrator had  been  appointed  in  New  York. 

The  exceptions  are  overruled. 

\V,  A .  Whiting  and  W.  J.  Robinson  for  the  plaintiff. 

Hatch  d  SilUmun  for  the  defendant. 


THE  TERRITORY  OF  HAWAII  r.  LILIUOKALANI  and 

JOHN  H.  WILSON. 

Appeal  fkom  Omourr  Judge,  Fiest  Cibouit. 

SuBMiiTED  November  1,  1901.  Decided  Mabch  11,  1902. 

Galbeaffh,  J.,  Geo.  D.  Gear,  Circuit  Judge,  in  place  of 

FrEAR,    C.J.,    DISQUALIFIED,    AND    ThOMAS   FiTCH,    EsQ.,    OF 

THE  Bar,  in  place  of  Perry,  J.,  disqualified. 

A  royal  patent  issued  in  1866  by  Kamehameha  V  to  land  covered  by 
•tihe  mahele  of  1848,  which  describes  the  seaward  boundary  line  as 
"running  to  the  sea;  thence  along  the  sea  at  low  wat^r  mark/' 
conveys  the  land  lying  between  high  and  low  water  mark  within 
such  boundary  line,  'the  king  having  power  to  convey  land  between 
^•ig(h  and  low  water  mark. 

The  resolution  of  the  Privy  Councl4  of  August  29,  1850,  did  not  have 
the  effect  of  a  law,  as  the  Privy  Council  had  no  authority  to  enact 
•laws. 

The  words,  "koe  nae  ke  kuleana  o  n<a  kanaka"  or.  in  t/heir  English 
equivalent,  "reserving  however  the  people's  kuleana  therein," 
as  used  in  conveyances  in  this  Territory,  means  a  reservation  of 
the  house  lots,  taro  patches,  or  gardens  of  natives  lying  within  the 
boundaries  of  the  land  conveyed. 

OPINION  OF  THE  COURT  BY  CIRCUIT  JUDGE  GEAR. 

This  is  an  appeal  by  the  defendants  from  a  pro  forma  order 
made  by  a  judge  of  the  First  Circuit  Court  overruling  a  demur- 
rer to  a  bill  in  equity  for  an  injunction. 
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The  bill  alleges  title  of  the  United  States  in  and  to  the  public 
lands  in  Hawaii,  and  that  the  right  to  the  possession,  use,  income 
and  benefit  thereof  is  in  the  Territory  of  Hawaii. 

The  bill  then  sets  out  in  haeo  verba  Royal  Patent  number 
5,688,  issued  March  23,  1866,  by  Kamehameha  V.  and  alleges 
that  defendant  Liliuokalani  claims  ownerahip  under  said  patent. 

The  patent  describes  one  of  the  boundaries  of  the  land  as  fol- 
lowing a  certain  line  "running  to  the  sea;  thence  along  the  sea  at 
low  water  mark  to  commencement" 

The  defendant  Wilson  is  alleged  to  be  a  licensee  or  lessee  of 
Liliuokalani  authorized  by  her  to  remove  sand  and  gravel  from 
the  land  between  high  and  low  water  mark,  and  the  bill  seeks  to 
restrain  either  and  both  of  the  defendants  from  removing  the 
sand  and  gravel,  on  the  ground  that  the  land  between  high  and 
low  water  mark  belongs  to  the  Government  and  that  so  much  of 
the  royal  patent  as  purports  to  convey  land  below  high  water 
mark  is  null  and  void,  for  the  reason  that  Kamehameha  V  had 
no  lawful  power  or  authority  at  the  time  of  issuing  the  patent  to 
convev  the  same. 

It  will  be  seen  therefore  that  the  only  question  necessary  to 
be  decided  is  as  to  whether  or  not  the  king  had  power  to  grant 
and  convey  the  land  between  high  and  low  water  mark. 

The  general  rule  of  law  is  that  the  sovereign  power  of  any 
country  or  state  can  make  a  valid  grant  to  a  private  individual 
of  land  between  high  and  low  water  mark. 

Gould,  in  his  treatise  on  the  law  of  waters,  says:  "The  state 
may  grant  to  individuals  or  corporations  the  soil  of  public  nav- 
igable waters,"  and  cites  many  cases  upholding  this  proposition. 
Gould  on  Waters,  Sec.  36.  But  "an  express  declaration  is  neces- 
sary to  warrant  the  inference  that  it  was  intended  to  permit  the 
shore  below  high  water  mark  to  be  converted  into  private  prop- 
erty." /(few.  "The  United  States,  while  they  hold  the  country 
as  territory  having  all  the  power,  both  national  and  municipal 
government,  may  grant,  for  appropriate  purposes,  titles  or  rights 
in  the  soil  below  high  water  mark  of  tide  waters."  Idem  Sec. 
40;  Shively  v.  Bowlby,  152  U.  S.,  1,  47,  58. 
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^'Individuals  may  ftko  acquire  by  pv^scriptioDy  agsinflt  the 
Crown  or  State,  the  right  to  the  soil  of  public  Tvaters.  Idem 
Sec,  37. 

''When  the  shoree  or  flats  of  tide  waters  have  become  private 
property  the  title  thereto  may  be  lost  by  disseisin.  Idem, 

The  same  doctrine  is  laid  down  in  the  following  text  book^ 
and  reported  cases:  Black's  Pomeroy  on  Water  Bights^  Sees. 
21,  238;  Woolrych  on  Waters,  p.  440;  Hale  Deportibus  Mans, 
Chap.  4;  Mayor  of  Mohile  v.  Eslava^  33  Am.  Dec.  329;  Rohera 
V.  JoncSy  1  Wend.  237, 19  Am.  Dec.  493;  Gowh  v.  Bell,  21  N. 
J.  L.  165,  22  N.  J.  L.  44;  People  v.  Perry  Co.,  68  K  Y.  71; 
Langdon  v.  New  York,  93  N.  Y.  144;  Eiaenbach  v.  Hatfield, 
12  Lawyer's  Rep.  Ann.  630;  Hess  v.  Miner,  65^  Md.  601,  5 
Cent  Rep.  685;  Ward  v.  Ellis,  6  Jones  Law  (N.  C.)  183,  72 
Am.  Dec.  570;  Pike  v.  M(mroe,  36  Me.  309,  58  Am.  Dee.  758; 
WrigJiU  v.  Seymour,  69  Cfil.  122 ;  Chureh  v.  MeeJcin,  34  Conn. 
421a;  Peck  v.  Lookwood,  5  Day,  26;  Parker  v.  Taylor,  7  Or. 
436;  Cadmody  v.  Rowe,  6  C.  B.  879;  Boston^  v.  Lecrcm,  56  U. 
S.  426;  Tre6?>  v,  Demopolis,  21  L.  R.  A.  62;  Abbott  v.  Treat, 
78  Me.  121 ;  Cle$tmU  v.  Bums,  43  K  H.  609. 

A  grant  of  land  boimded  by  high  water  "including  all  the 
shore  to  low  water  mark"  wUl  pass  title  to  the  shore.  DiiUng- 
ham  V.  Roberts,  75  Me.  469. 

From  a  review  of  the  above  decisions  we  are  satisfied  that 
Kamehameha  V  had  power  to  make  a  grant  of  land  between 
bigh  and  low  water  mark.  While  it  is  claimed  that  Kamehame- 
ha V  was  a  constitutional  monarch  it  seems  that  he  was  little 
embarrassed  by  constitutional  restrictions.  By  his  own  authority 
he  abrogated  the  constitution  of  the  kingdom  that  was  Itdopted 
by  Kamehameha  III  in  1852  and  promulgated  a  new  one  to  his 
own  liking  August  24,  1864.  Such  a  monarch  certainly  pos- 
sessed the  usual  powers  of  sovereignty  conceded  to  constitutional 
rulers  and  had  the  right  to  convey  the  land  between  high  and 
low  water  mark  to  the  defendants'  grantor. 

The  Attorney-General  contends  however  that  even  if  the  gen- 
eral rule  of  law  be  as  above  stated,  that  at  the  time  the  deed  in 
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question  ^cras  inad«  (1850)  the  king  was  not  authmzed  under 
the  law  to  award  title  to  land  below  high  water  mark,  because 
of  a  resolution  of  the  king's  privy  council  passed  August  29, 
1850,  and  if  the  deed  or  royal  patents  be  construed  to  pass,  by 
its  terms,  land  between  high  and  low  water  mark  the  king  and 
his  premier  exceeded  their  powers  and  that  so  much  of  the  deed 
as  purports  to  convey  the  title  to  such  land  is  null  and  void. 

To  sustain  this  contention  the  Attorney-General  quotes  the 
resolution  of  the  privy  council  of  August  29th,  1850,  which 
reads  as  follows: 

"Eesolved,  that  the  rights  of  the  king  as  sovereign  extend 
from  high  water  mark  a  marine  league  to  sea,  and  to  all  nav- 
igable straits  and  passages  among  the  Islands,  and  no  private 
right  can  be  sastained^  except  private  rights  of  fishing  and  of 
cutting  stone  from  the  rocks,  as  provided  and  reserved  by  law." 
3  Privy  Council  Eecord,  p.  425. 

The  Attorney-General  argues  that  as  this  resolution  wad  ten 
years  |H:ior  to  the  Act  of  1860  "for  the  relief  of  certain  kono- 
Mkis"  who  were  entitled  to  lands  under  the  great  mahele  of 
1848  but  who  had  failed  to  obtain  their  awards  from  the  I^and 
Coinmission,  and  who,  by  that  Act,  were  given  further  time  to 
procure  their  awards,  therefore  an  award  granted  subsequent  to 
the  passage  of  the  resolution  of  the  privy  council  was  subject  to 
said  resolution  and  void  in  so  far  as  it  attempted  to  pass  title  to 
land  mentioned  in  the  resolution. 

This  contention  is  without  merit  for  two  reasons;,  the  first  one 
being  that  the  privy  council  had  no  power  to  enact  laws.  The 
only  power  they  had  at  the  time  of  the  passage  of  this  resolution 
was  to  advise  with  the  king. 

The  powers  of  the  privy  council  are  provided  for  in  the  old 

Civil  Code  and  are  as  follows: 

"It  shall  be  the  duty  of  every  privy  councillor:  (1)  to  advise 
the  king  according  to  the  best  of  his  knowledge  and  discretion. 
(2)  To  advise  for  the  king's  honor  and  the  gxx>d  of  the  public 
without  partiality  through  friendship,  love,  reward,  fear  or 
favor.    (3)  Finallv  to  avoid  (corruption  and  to  observe,  keep  and 
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do  all  that  a  good  and  true  councillor  ought  to  observe,  keep  and 
to  do  his  sovereign."    Civil  Code,  Sec.  26. 

The  legislative  power  was  in  the  house  of  nobles  and  house  of 
representatives,  and  only  by  their  combined  action  and  assent 
could  laws  be  passed.  We  find  no  power  given  by  any  statute 
empowering  the  privy  council  to  enact  laws. 

But  even  if  it  be  conceded  that  the  privy  council  possesses 
such  power  and  that  the  "Resolution"  quoted  had  the  effect  of  a 
law,  we  are  of  the  opinion  that  it  would  not  affect  the  award  and 
patent  in  this  ease,  as  they  relate  back  to  and  are  determined  by 
the  great  mahele  of  1848,  in  pursuance  of  which  they  were 
issued. 

The  award  and  patent  in  question  were  issued  under  the  Act 
of  1860  for  the  relief  of  certain  konohikis,  section  I  of  the  Act 
being:  "The  Minister  of  the  Interior  is  hereby  authorized  to 
grant  awards  for  their  lands  to  all  konohikis  who  have  failed  to 
receive  the  same  from  the  land  commission,  provided  that  the 
names  of  such  konohikis  appear  in  the  mahele  book  of  the  year 
1848;  and  all  awards  so  granted  by  said  minister  shall  be  equally 
valid  with  those  of  the  land  commission." 

The  case  In  re  Boundaries  of  Pukhunviy  4  Haw.  239,  held 
that  an  award  of  the  land  commission  of  land  "by  name"  is  in- 
tended to  assign  whatever  was  included  in  such  land  according  to 
the  boundaries  as  known  and  used  from  ancient  times.  The 
opinion  in  that  case,  written  by  Mr.  Justice  McCully,  describee 
practically  how  the  boundaries  of  awards  designated  by  name  are 
arrived  at. 

"After  the  surrender  by  Kamehameha  III,  in  1848,  of  the 
greater  part  of  the  land  of  the  kingdom  to  his  chiefs  and  people, 
the  necessity  of  a  speedy  distribution  of  it  in  accordance  with 
what  may  be  called  the  feudal  rights  of  the  chiefs,  required  that 
awards  of  lands  be  made  by  name  only  without  survey.  No  body 
of  surveyors  could  have  been  found  in  the  country  or  practically 
could  have  been  brought  here,  who  might  have  surveyed  these 
large  estates  within  the  lifetime  of  half  the  grantees,  so  that 
every  award  should  have  been  issued  as  of  a  tract  defined  by 
metes  and  boimds,  or  with  even  an  approximate  statement  of  the 


T£R.  OF  HAW.  r.  LILIUOKALAXI.  93 

acreage*  The  '"mahele"  or  division  was,  therefore^  made  with- 
out survey.  Tracts  of  land  known  to  Hawaiians  as  an  ahupuaa 
or  ili  were  awarded  to  those  entitled  by  name  of  the  ahupuaa  or 
ili.  By  such  grant  was  intended  to  be  assigned  whatever  was 
included  in  such  tract  according  to  its  boundaries  as  known  and 
used  from  ancient  times. 

"With  the  Hawaiians,  from  prehistoric  times,  every  portion  of 
the  land  constituting  these  islands  was  included  in  some  division 
larger  or  smaller,  which  had  a  name,  and  of  which  the  bound- 
aries were  known  to  the  people  living  thereon  or  in  the  neighbor- 
hood. Some  persons  were  specially  taught  and  made  the  repos- 
itories of  this  knowledge,  and  it  was  carefully  delivered  from 
father  to  son. 

"The  division  of  the  lands  were  to  a  great  extent  made  on 
rational  lines,  following  a  ridge,  the  bottom  of  a  ravine  or  de^ 
pression,  but  they  were  often  without  these  and  sometimes  in 
disregard  of  them.  Sometimes  a  stone  or  rock  known  to  the 
aboriginals  and  notable  from  some  tradition,  or  sacred  uses, 
marks  a  comer  or  determines  a  line.  The  line  of  growth  of  a 
certain  kind  of  tree,  herb  or  grass,  the  habitat  of  a  certain  kind 
of  bird,  sometimes  made  a  division.  Througjh  some  parts  of  the 
coimtrr  which  must  always  have  been  unfrequented  by  the  gen- 
eral population,  as  thick  forests,  rough  and  barren  mountain 
lands,  their  division  lines  lay,  where  they  could  be  traced  out  by 
.some  persons  at  least  in  charge  of  the  territory,  whose  business 
it  was  to  know  them." 

"A  principje  very  largely  obtaining  in  these  divisions  of  ter^ 
ritory  was  that  a  land  should  run  from  the  sea  to  the  mountain, 
thus  affording  to  the  chief  and  his  people  a  fishery  residence  at 
the  warm  seaside,  together  with  the  products  of  the  high  lands, 
such  as  fuel,  canoe  timber,  mountain  birds,  and  the  right  of  way 
to  the  same,  and  all  the  varied  products  of  the  intermediate  land 
as  might  be  suitable  to  the  soil  and  climate  of  the  different  alti- 
tudes from  sea  soil  to  mountainside  or  top.  But  this  mode  of 
allotment  had  numerous  exceptions,  because  some  of  the  lands 
were  for  some  reason  not  always  understood,  and  perhaps  arbi- 
trary in  the  beginning,  very  wide  at  the  top,  cutting  off  a  great 
number  of  other  lands  from  the  mountain ;  others  in  like  manner 
wide  in  the  low  lands,  cut  off  land  from  the  sea, 

"The  contour  of  lands  which  have  been  surveyed  and  plotted 
is  most  irregular.  The  only  general  description  would  be  that 
the  lines  are  not  rectilinear,  and  that  there  is  no  preference  for 
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right  ang^  In  size  abupuaas  are  f otmd  of  form  a  himdrod 
jMSor  up  to  thousands,  in  several  instances  ^ontaijung  motPo  tkan 
one  hundred  thousand  and  more  than  two  hundred  thousand 
acres. 

"The  statute  which  establishes  the  office  of  eommiswoner  of 
boundaries  prescribes  that  the  holders  of  lands  granted  by 
name  only  shall  apply  to  such  eommissi<^er  for  the  settle- 
ment 2(nd  determination  of  the  boundaries  of  what  is  claimed;^ 
presenting  a  general  description  of  them  by  'Saunrey  or  other- 
wise.'^ After  notice  to  owners  of  adjacent  lands,  the  commis- 
sioner sits  to  bear  evidence  of  what  are  the  ancient  lines  of  the 
land  in  question,  hearing  what  is  offered  by  the  petitioner  and 
adversely  to  him  by  others  whose  interests  are  affected.  He  may 
aid  his  information  by  going  on  the  ground,  and  is  to  endeavor 
to  obtain  all  information  possible  to  enable  him  to  arrive  at  a 
just  decision.  An  appeal  lies  to  the  Supreme  or  Circuit  Court, 
on  record  of  the  evidence  of  witnesses  before  the  commi86i<»ier, 
which  may  be  supplemented  by  further  testimony."  4  Haw.  pp. 
241,  242. 

From  this  it  will  be  seen  that  the  great  mahele  of  1848  was 
a  grant  by  name  of  certain  tracts  of  land  the  boundaries  of  which 
were  well  known  but  not  "defined  by  authority,"  and  therefore 
it  became  necessary  to  provide  for  the  settlement  of  the  bound* 
aries,  in  pursuance  of  which  an  Act  was  passed,  in  1862,  "To 
provide  for  the  appointment  of  boundary  commissioners." 

By  this  Act,  before  a  royal  patent  could  issue  on  a  land,  a 
commission  award  of  the  boundaries  of  the  land  had  to  be  ascer- 
tained a£^  provided  in  the  Act,  and  by  Section  10  of  the  Act,  the 
Minister  of  the  Interior  was  forbidden  to  issue  any  patent  on  an 
award  until  the  boundari^  had  been  so  ascertained. 

The  title  of  the  owner  in  the  lands  passed  by  the  mahele,  al- 
though the  award  was  not  issued  till  long  afterwards,  it  being 
necessary  to  reduce  to  a  survey  the  boundaries  of  the  grant, 
which  boundaries  were  determined  as  of  the  time  of  the  mahele, 
and  the  award  and  patent  in  this  case  therefore  related  back  to 
1848,  two  years  before  the  resolution  of  the  privy  council  was 
passed,  and  therefore  were  not  affected  by  the  resolution,  even 
conceding  it  to  have  been  valid. 
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The  Attomey-General  further  contends  that  as  the  royal 
patent  and  airard  contaiiled  the  words  ^^oe  nae  ke  kuleana  o  na 
lumaka^'  this  reserved  to  the  people  all  the  rights  below  high 
water  mark  not  expressly  recognized  as  private  rights^  and  that 
this  reserved  all  rights  excepting  the  rights  to  fish  and  the  rights 
to  remove  coral  rock.  He  states  that  the  king  was  ^authorized 
by  the  law  and  by  Ihe  land  commission  award  to  issue  the  royal 
patent  reserving  however  the  people's  kuleana  therein.  The 
people's  kuleana  was  the  land  between  high  water  mark  and  low 
water  mark,  which  Kamehameha  had  no  authority  to  alienate.'^ 

By  reference  to  the  statutes  of  1845-46,  Vol.  2,  pp.  81,  94,  it 
will  be  seen  that  the  grants  are  to  be  made  "subject  to  the  private 
rights  of  the  tenants,  if  there  be  any  on  the  land,"  and  on  page 
85  in  a  definite  statement  of  the  public  rights  to  which  the  grant 
is  subject,  showing  that  the  words  "koe  nae  ke  kuleana  o  na  ka- 
naka", have  no  reference  to  such  public  rights,  but  can  only 
have  reference  to  the  house  lots  and  taro  patches  and  gardens  of 
tenants  living  on  land  within  the  boandaries  of  the  larger  tract 
'granted. 

We  are  of  the  opinion  that  the  words  quoted  have  a  well 
understood  meaning  as  used  in  conveyances  within  this  Territory 
and  that  they,  as  well  as  the  English  equivalent  "reserving  how- 
ever the  people's  kuleana  therein,"  mean  the  reservations  of  the 
house  lots  and  taro  patches  or  gardens  of  natives  lying  within 
the  boundaries  of  the  tract  granted. 

The  order  overruling  the  demurrer  of  defendants  is  reversed, 
and  the  cause  remanded  with  directions  to  the  trial  court  to  sus- 
tain the  demurrer  and  order  the  bill  dismissed. 

E.  P.  Dole.j  Attomey-General,  for  the  Territory. 

Robertson  dc  Wilder  for  the  defendants. 

Hateh  &  SUIinum  as  amicus  eu7*iac  on  behalf  of  defendants. 

CONCURRING  OPINION  OF  THOMAS  FITCH,  Esq. 

I  eonetir  in  the  decision  of  tlie  Court  reversing  the  pro  fortna 
0iier  of  the  First  Judge  of  the  First  Circuit  Court  overruling  a 
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demurrer  to  a  bill  for  an  injunction  filed  by  the  Attorney-Gen- 
eral of  Hawaii,  in  behalf  of  the  Territory  of  Hawaii. 

It  is  alleged  in  the  bill  that  the  title  to  all  lands  on  the  shores 
of  the  Territory  between  high  water  mark  and  low  water  mark, 
is  in  the  United  States  Government,  as  the  sovereign  power,  sub- 
ject to  certain  private  rights  of  fishing,  and  cutting  stone  from 
rocks,  and  that  the  Territory  of  Hawaii  is  entitled  to  the  posses- 
sion, control,  management,  use,  income  and  benefit  of  said  lands 
except  certain  portions  reserved  by  executive  orders  of  the  Pres- 
ident The  bill  sets  forth  that  the  defendant  Wilson,  under  a 
pretended  authorization  of  the  defendant  ex-Queen  Liliuokalani, 
is  taking  sand  and  gravel  for  commercial  purposes  from  certain 
lands  at  Waikiki  below  high  water  mark,  and  will  continue  to 
do  so  unless  restrained  by  injunction.  The  bill  further  alleges 
that  the  beach  where  said  lands  are,  is  a  general  bathing  resort; 
that  the  tide  lands  are  of  immense  value  to  the  Territory  for  the 
health,  recreation  and  pleasure  of  its  citizens,  and  of  tourists 
and  others:  that  the  carrying  away  of  sand  is  greatly  injuring 
and  threatens  to  destrov  the  beach  at  Waikiki,  and  to  render  the  ^ 

t'  7 

land  between  high  and  low  tide  unfit  for  bathers,  by  reason  of 
coral,  and  will  thus  work  irreparable  injury  to  the  rights  and 
interests  of  the  Territory. 

The  bill  eets  out  fully  not  only  the  alleged  title  of  the  Terri- 
tory but  the  title  of  the  defendant — ex-Queen  Liliuokalani — 
acquired  by  conveyance  from  the  patentee;  it  recites  in  extenso 
the  Hawaiian  Act  of  August  14th,  1860,  for  the  relief  of  certain 
konohikis;  it  contains  by  stipulation  the  royal  patent  issued  on 
the  23d  of  March,  186G,  to  the  grantor  of  defendant,  and  ap- 
pends thereto  a  translation  thereof  into  English,  and  anticipating 
the  objection  that  the  royal  patent  which  contains  a  description 
by  metes  and  bounds,  includes  the  land  to  low  water  mark  along 
the  sea-shore,  the  Attorney-General  declares  that  tlie  king  had 
no  lawful  power  or  authority  to  convey  the  land  below  high 
water  mark. 

The  habendum  clause  in  the  patent  reads  "To  have  and  to 
hold  the  above  granted  land  in  fee  simple  unto  the  said  A.  Keo- 
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hoalole  and  his  heirs  and  assigns,  etc."  The  words  "Koe  nae  ke 
kuleane  o  no  kanaka"  usually  translated  as  "reserving  however 
the  rights  of  the  people"  contained  in  the  Hawaiian  version  of 
the  patent,  are  not  included  in  the  English  translation,  but,  such 
omission  evidently  having  been  inadvertant,  they  will  be  con- 
sidered as  though  they  had  been  therein. 

In  my  opinion  the  words  "people^s  rights"  as  used  in  the  pat- 
ent, had  reference  to  the  house  lots  and  tare  patches  of  native 
tenants,  and  the  word  "reservation"  had  reference  to  their  right 
to  claim  small  tracts  within  the  boundaries  of  larger  ones  (see 
Principles  Adopted  by  the  Board  of  Commissioners  to  Quiet 
Land  Titles,  Vol.  II  Statute  Laws,  page  73).  The  Attorney- 
General  contends  that  among  the  "rights  of  the  people"  that 
were  "reserved",  was  a  right  to  use  the  tide  lands  for  bathing 
purpose?.  He  claims  that  the  defendants  by  taking  sand  froni 
the  beach  in  front  of  their  own  premises,  impaired  the  value  not 
only  of  that  beach,  but  of  the  beach  in  front  of  adjacent  lands  for 
bathing  purposes.  There  is  no  allegation  in  the  bill  that  the 
Territory  owns  any  tide  land  adjoining  that  of  the  ex-Queen, 
and  therefore  the  Attomey-Qeneral'3  claim  of  a  right  to  inter- 
fere, rests  solely  upon  the  assumed  duty  of  the  Territory  to  pro- 
tect an  alleged  public  bathing  privilege. 

Without  passing  upon  the  right  of  a  person  who  has  gained  a 
lawful  entrance  upon  the  beach  below  high  water  mark,  to 
travel  along  the  same,  over  the  tide  lands  of  any  riparian  owner, 
or  littoral  owner  by  grant  of  the  same,  or  even  to  bathe  upon  the 
same,  I  doubt  whether  such  a  right,  if  it  exist,  extends  so  far  that 
it  can  be  used  by  the  bather  as  a  basis  for  an  injunction  restrain- 
ing the  riparian  owner,  or  owner  by  grant  from  removing  the 
soil  for  commercial  purposes,  even  if  such  removal  should  result 
in  denuding  the  coral  rocks  of  their  covering  of  sand,  so  as  to 
make  wading  in  the  water  less  pk  asant  to  the  bather. 

In  no  usage,  decree,  constitution  or  law  of  the  kingdom  of 
Hawaii  can  be  found  any  mention  of  such  a  thing  as  a  right  or 
privilege  of  bathing.    The  land  commission  in  its  declaration  of 
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principlee  governing  its  methods  and  its  awards^  which  were  en- 
acted as  and  given  the  force  of  law,  set  out  the  prerogatives  of 
the  government  and  the  rights  of  the  public  which  were  not  in- 
tended to  pass  by  its  awards  (Statute  Laws,  Vol.  II,  pages  81-94). 

These,  briefly  stated,  were  "to  forfeit  for  treason;  to  levy 
taxes;  to  encourage  and  even  enforce  the  usufruct  of  the  land 
for  the  common  good;  to  provide  roads  and  the  like;  to  have  the 
I)ower  of  eminent  domain."    (Page  85,  authority  last  cited.) 

"To  encourage  and  even  enforce  the  usufruct  of  the  land  for 
the  common  good",  was  undoubtedly  intended  to  cover  the  right 
of  private  persons  and  corporations  to  condemn  land  for  quasi 
public  purposes,  and  also  the  inalienable  right,  not  only  to  con- 
duct commerce  over  navigable  waters,  but  to  provide  wharves 
and  landing  places  for  its  accommodation. 

It  is  inconceivable  that  even  the  primitive  government  in  ex- 
istence during  the  earlier  period  of  Hawaiian  nationality  should 
have  so  legislated  as  to  compel  ships  to  anchor  and  unload  their 
■cargoes  from  lighters,  lest  the  construction  of  wharves  should 
lessen  the  comfort  and  convenience  of  bathers.  No  authority 
upholding  such  an  assumed  superior  right  of  the  public  to  bathe 
has  been  called  to  my  attention  and  the  only  case  I  have  been 
4ible  to  find  on  the  subject  holds  against  such  a  contention. 
Blund^^'ll  V.  Cathtrall,  5  Bam.  &  Aid.  268. 

In  that  case  Baily,  Judge,  after  finding  that  there  has  never 
heen  such  right  under  English  law,  goes  on  to  say  that  the  right 
•claimed  if  it  exists  at  all  must  exist  upon  every  part  of  the  sea- 
'shore.  "Every  private  building  then  erected  upon  the  seashore 
and  even  wharves  and  quays  would  be  an  obstruction  to  that 
right  and  in  consequence  abatable.  Every  embankment  by 
which  land  is  redeemed  from  the  sea  would  obstruct  the  exercise 
•of  this  right  and  be  a  nuisance,  and  so  would  be  the  erection  of 
flakes  for  holding  nets,  and  yet  how  frequently  such  embank- 
ments are  made  and  such  stakes  set  up."  The  judge  concluded 
by  observing  that  the  inconvenience  which  would  result  from 
such  a  right  afforded  to  his  mind  a  strong  argument  against  its 
texiatenoe  (5  Bam.  &  Old.  304). 
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Abbott,  Chief  Justice,  observes  in  a  separate  opinion  that  "in 
some  parts  of  the  coast  where  the  ground  is  nearly  level  and  the 
tide  ebbs  to  a  great  distance  embankments  have  been  built,  and 
thousands  of  acres  gained  from  the  sea  for  pastures  and  tillage." 
And  he  asks  how  such  improvements  could  have  been  made 
without  a  destruction  or  infringement  of  this  supposed  Tight  if 
it  did  exist?    (Bam.  &  Aid.  310.) 

It  seems  to  me  that  this  reasoning  is  entirely  satisfactory,  and 
that  if  the  right  of  bathing,  claimed  by  the  Attomey-Qenoral, 
exists  at  all,  it  is  subordinate  to  any  other  lawful  use  that  the 
riparian  owner,  or  owner  by  grant,  may  desire  to  make  of  the 
soil. 

The  decision  of  the  First  Judge  of  the  First  Circuit  overruling 
the  demurrer  might  be  reversed  solely  upon  the  ground  that 
while  the  right  of  navigation  and  the  right  of  free  fishery  are 
public  rights  whose  thi-eatened  invasion  might  be  prevented  by 
injunction,  yet  the  privilege  of  using  the  tide  lands  for  the  pur- 
pose of  bathing  is  not  a  public  rigjlit  which  equity  would  enforce. 

But  in  the  case  at  bar,  the  Attorney-General  places  the  claim 
of  the  Territory  to  an  injunction  not  merely  upon  an  alleged  in- 
terference with  the  bathing  rights  of  the  public,  but  upon  the 
broad  ground  that  it  was  never  in  the  power  of  the  king  to  con- 
vey land  below  high  water  mark,  and  the  question  of  the  power 
of  the  king  with  respect  to  the  disposition  of  the  public  lands  is 
therefore  the  main  subject  for  consideration. 

Prior  to  the  Bill  of  Rights  promulgated  in  1839  in  the  reign 
of  Kamehameha  III,  the  power  of  the  king  was  restrained  by 
usage  only.  Kamehameha  I,  by  right  of  conquest  became  lord 
paramount  of  these  islands.  He  was  an  absolute  monarch.  His 
will  was  law.  He  was  the  lord  of  life  and  death.  He  was  unre- 
strained by  any  constitution.  Ho  was  the  owner  of  all  the  land 
in  the  kingdom,  whether  under  the  sea  or  above  it.  Kameha- 
meha m,  as  his  successor  possessed  technically  the  same  absolute 
power  and  the  same  ownership  of  the  soil.  But  by  1840  the  in- 
fluepce  of  the  early  missionaries  coupled  with  American  and 
English   enterprise,   had   developed   the   inhabitants   of   these 
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islands  from  a  barbarous  into  a  semi-civilized  people*  Witk  the 
exception  of  the  people  of  Japan  no  Asiatic  or  Malayese  race 
ever  exhibited  such  capacity  for  rapid  assimilation  and  adoption 
of  western  civilization  as  the  Hawaiians.  In  1840  the  first  con- 
fctitution  was  adopted.  All  of  the  law,  prior  to  Volumes  I  and  II 
of  the  statute  laws,  was  gathered  into  a  little  volume  by  Rev. 
William  Richards  entitled  "The  Constitution  and  Laws  of 
1840."  It  contains  translations  of  the  various  acts,  promulga- 
tions and  declarations  of  the  constituted  authorities  down  to  the 
year  1842. 

There  were  no  allodial  titles  here  under  the  ancient  system, 
and  feudal  holdings,  not  unlike  those  of  Europe,  save  the  mil- 
itary features,  alone  existed.  The  right  of  possession  of  the 
larger  tracts  of  land  passed  with  the  gift  of  the  sea  frontage 
which  was  of  the  greater  value  because  of  the  right  to  take  fish. 
On  page  26  of  the  Rev.  William  Richards'  little  compilation 
will  be  found  the  last  feudal  declaration  of  the  king.  He  de- 
clares that  he  takes  the  fishing  grounds  from  those  who  now  pos- 
sess them,  from  Hawaii  to  Kauai,  and  gives  one  portion  to  the 
common  people,  another  to  the  landlords,  and  a  third  he  reserves 
to  himself.  After  giving  certain  grounds  by  name  to  the  peo- 
ple, by  which  word  is  meant  the  common  people  or  tenants,  he 
declares,  "But  the  fishing  grounds  from  the  coral  reef  to  the 
seabeach  are  for  the  landlords  and  for  the  tenants  of  their  sev- 
eral lands  and  not  for  others.  But  this  exclusive  right  does  not 
extend  into  tiie  deep  sea  beyond  the  coral  reef."  (Page  29,  Rich- 
anl's  Volume.) 

It  appeal's  from  these  authorities  that  in  the  earliest  days  ex- 
'rlusive  individual  riglits  in  the  non-navigable  waters  were  given 
and  Tccognized  by  the  sovereign.  These  exclusive  rights  how- 
ever, did  not  extend  beyond  the  coral  reefs  which  are  the  nat- 
ural barriers  of  commerce  where  reefs  exist. 

Volumes  I  and  II  of  the  statute  laws  of  Hawaii  are  a  compila- 
tion and  a  code.  They  are  of  a  wholly  different  character  from 
the  group  of  promulgations  published  in  the  constitution  and 
laws  of  1840.     They  are  based  ou  English  ideas  and  were  evi- 
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dentiy  written  by  men  who  were  more  or  lees  familiar  with 
American  law.        ' 

We  may  draw  enlightenment  on  most  subjects  from  the  de- 
cisions of  English  and  American  courts,  but  there  is  little  occa- 
sion to  resort  elsewhere  than  to  the  written  and  unwritten  laws 
of  the  Hawaiian  kingdom  in  order  to  ascertain  the  rights  of  the 
king  either  individually  or  in  his  representative  capacity  to  the 
lands  between  high  and  low  water  mark.  We  cannot  look  to  the 
civil  law  for  precedent,  for  these  islands  were  never  owned, 
claimed  or  colonized  by  any  Latin  power  or  people.  Neither  can 
we  depend  altogether  upon  the  common  law  of  England,  for,  al- 
though largely  controlled  by  American  influence,  Hawaii  was 
never  either  an  English  or  an  American  colony,  and  even  if  it 
had  been,  it  could  not  be  assumed  in  the  absence  of  statutory 
adoption  that  the  common  law  of  England  as  it  existed  in  1776 
ever  came  here  and  abided  here  unchanged,  for  the  common  law 
of  England  is  less  a  system  than  a  growth.  It  is  not  a  collection 
of  fixed  rules  but  an  adaptation  of  elementary  principles  to 
changing  conditions,  and  it  draws  its  maxims  alike  from  the 
pandects  of  Justinian  and  the  edicts  of  Saxon  kings.  Yet  in 
many  particulars  the  political  and  social  history  of  Hawaii  re- 
sembles that  of  Great  Britain.  The  English  people  were  cen- 
turies in  passing  from  the  iron  collars  of  Cedric  to  the  pledge  of 
Magna  Charter,  while  Hawaii  made  the  transit  in  half  a  century. 

Even  undc-r  the  common  law  of  England  the  crown  never  pos- 
sessed a  title  to  the  tide  lands  that  it  was  not  able  to  alienate. 
Those  lands  were  subject  to  the  right  of  all  persons  to  use  the 
waters  flowing  over  the  same  for  the  purposes  of  navigation  and 
fishery,  unless  restrained  by  law;  but  the  bed  or  soil  belonged  to 
the  crown,  and  could  be  alienated  by  the  crown,  and  in  very 
many  instances  the  tide  lands  belonged  and  to  this  day  belong  by 
grant  or  by  immemorial  usage,  or  by  virtue  of  riparian  rights,  to 
the  lord  of  the  manor  fronting  on  the  sea. 

In  Meyer's  Federal  Decisions,  Sec.  37,  Vol.  23,  it  is  said: 

"The  soil  on  which  the  tide  ebbs  and  flows  may  be  parcel  of  a 
manor.    When  the  sea  flows  admiralty  has  jurisdiction  but  when 
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the  sea  ebbs  the  land  may  belong  to  a  subject,  and  everything 
done  on  the  land  when  the  sea  is  ebbed  shall  be  tried  by  com- 
mon law,  for  it  is  then  parcel  of  the  country  and  infra  corpus 
cormtatus:^ 

The  exclusive  right  of  taldng  fish  afi  far  out  as  the  coral  reef 
extends,  or.  where  there  are  no  reefs,  then  for  a  distance  of  one 
geographical  mile  from  low  water  mark,  is  recognized  and  con- 
firmed by  Hawaiian  law  in  the  landlords  "whose  lands  by  ancient 
recognition  belong  to  the  same."  It  will  be  observed  that  with 
the  ancient  Hawaiian,  the  idea  prevailed  in  marked  contrast  with 
our  own  traditions,  that  the  land  belonged  to  the  fishery,  not 
that  the  fishery  was  incident  to  ownership  of  the  land  (Vol.  1, 
page  90,  Laws  of  Hawaii). 

In  support  of  the  grounds  assigned  by  the  Territory  for  asking 
an  injunction  in  this  case,  the  Attorney-General  claims: 

1st.  That  by  the  constitution  of  1840  it  was  declared  that 
Kamehameha  I.  held  all  the  lands  in  the  islands  but  not  as  his 
private  property;  that  the  lands  belonged  to  the  chiefs  and  people 
in  common,  of  whom  Kamehameha  I.  was  head. 

2d.  That  the  great  mahele  of  1848,  which  divided  the  lands 
between  the  king,  chiefs  and  people,  did  not  alter  the  character 
of  the  lands;  that  they  remained  crown  lands,  or  public  lands, 
and  that  no  grantee  could  obtain  a  title  to  any  other  or  greater 
rights  than  the  grantor  possessed. 

3d.  That  the  privy  council  on  August  29,  1850,  passed  a  res- 
olution declaring  "that  the  rights  of  the  king  as  sovereign  extend 
from  high  water  mark  a  marine  league  to  sea,  and  no  private 
right  can  be  sustained  except  private  rights  of  fishing  and  of 
cutting  stone  from  the  roads  as  provided  for  and  reserved  by 
law." 

4th.  That  by  virtue  of  the  privy  council  resolution  of  Aug- 
ust 29,  1850,  the  king  and  his  premier  were  divested  of  any 
authority  to  convey  a  title  to  lands  between  high  water  mark  and 
low  water  mark;  and  so  much  of  the  deed  of  the  king  and 
premier  made  in  1856  to  appellant's  grantors  as  purports  to 
convey  such  lands  is  null  and  void. 
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In  order  to  dispose  of  this  contention  of  the  respondent,  it  is 
not  necessary  to  inquire  whether  the  exposition,  contained  in  the 
constitution  of  1840,  of  the  principles  on  which  the  dynasty  of 
the  Kamehamehas  was  founded,  deprived  the  reigning  king  of 
that  individual  ownership  of  all  lands  which  Kamehameha  I.  ob- 
tained by  right  of  conquest.  In  the  great  mahele  of  1848  the 
absolute  title  in  fee  of  the  king  as  an  individual,  in  one-third  of 
all  the  lands,  was  conceded  and  granted.  But  admitting  for  the 
purposes  of  argument  that  from  the  inception  of  the  kingdom  all 
the  lands  belonged  to  all  the  people,  it  yet  does  not  appear  that 
the  law  debarred  the  people  from  granting  through  the  king,  to 
private  individuals  the  public  lands  between  high  water  and  low 
water  mark.  The  restriction  on  the  granting  power  attempted 
to  be  made  by  the  privy  council  resolution  of  August  29,  1850^ 
was  no  restriction  at  all,  because  the  constitution  of  1840  ex- 
pressly provides  that  no  law  shall  be  passed  without  the  assent 
of  a  majority  of  both  the  house  of  nobles  and  the  house  of  rep- 
resentatives. The  privy  council  was  a  body  with  executive  not 
legislative  functions  (Civil  Code  26)  and  there  are  many  reasons 
why  the  resolution  of  1850  found  in  Vol.  3,  Records  of  the 
Privy  Council,  page  425,  ought  not  to  be  accepted  as  a  full 
statement  of  private  and  public  rights  in  the  waters  surrounding 
these  islands,  the  most  obvious  of  which  is,  perhaps,  that  it  has 
no  reference  to  the  great  subject  of  commerce  and  commercial 
needs.  The  resolutions  of  the  privy  council  were  not  required 
by  law  to  be  kept  among  the  public  archives.  The  public  did 
not  contract  with  a  view  to  privy  council  resolutions,  nor  was 
any  one  required  to  take  notice  of  them.  The  proceedings  of  the 
privy  council  were  always  kept  more  or  lees  secret,  and  any 
privy  council  resolution  ought  to  receive  very  little  recognition 
as  a  declaration  of  public  and  general  custom. 

Western  civilization  is  now  rapidly  extending  its  spheres  of 
influence  in  the  eastern  hemisphere.  A  commerce  of  incalcul- 
able extent  and  value  is  being  developed  between  the  lands 
whoee  shores  are  washed  by  the  vast  eliptic  of  seas  which  extend 
from  Valparaiso  to  Vladivostok,  from  Alaska  to  New  Zealand. 


104  MARCH,  1902. 

Hawaii  is  almost  the  cemtre  where  the  currents  of  commerce 
must  meet.  Maritime  cities  will  necessarily  be  developed  here. 
Are  piers,  and  whan^es,  and  dry  docks  to  remain  unbuilt,  and 
is  progi'ess  to  be  checked  if  not  destroyed  by  a  fishing  resolution 
of  the  adinsers  of  Kamehameha  passed  fifty  years  ago? 

As  the  privy  council  resolution  of  1850  was  not  law,  not  hav- 
ing received  the  approval  of  a  majority  of  either  the  house  of 
nobles  or  the  house  of  delegates,  it  could  not  limit  or  extend  the 
rights  of  the  king,  either  as  an  individual  or  as  a  monarch,  over 
tide  lands. 

If  the  power  of  the  crown  to  alienate  tide  lands  in  favor  of 
private  individuals  existed  in  the  crown  by  the  analogies  of  the 
common  law  of  Eaagland,  and  by  ancient  Hawaiian  law,  tradi- 
tions, and  practices,  and  was  not  (because  under  the  constitution 
it  could  not  be)  taken  away  by  the  privy  council  resolution  of 
1850,  then  how  and  when  and  where  did  the  crown  lose  it? 

On  page  107  of  Vol.  1.  of  the  Laws  of  Hawaii  will  be  found 
the  law  creating  the  commission  to  quiet  land  titles.  It  was  this 
commission  that,  with  the  exception  of  a  few  awards  made  to 
chiefs  by  the  Minister  of  the  Interior,  under  the  Act  of  August 
24,  1860,  for  the  relief  of  certain  konohikis,  settled  and  estab- 
lished the  inception  of  private  land  titles  in  tbis  Territory.  It 
was  authorized  to  ascertain  and  establish  the  titles  of  private  in- 
dividuals to  all  the  landed  proj^erty  in  the  kingdom.  It  was  or- 
ganized in  the  year  1846  and  continued  its  work  under  general 
authority  until  the  year  1854,  after  which  time  it  heard  and 
awarded  by  special  authorization  certain  claims  of  kouohikis  or 
chiefs. 

This  commission  was  a  court  with  jurisdiction  to  hear  and  dis- 
pose of  all  claim??  to  private  lands.  Royal  patents  were  issued 
upon  these  awards,  but  were  of  a  ministerial  character  and 
neither  conveyed  nor  confirmed  title  (Brans  p.  Minister  of  In- 
terior, 3  Haw.  787). 

An  Act  of  June  19th,  1852,  provided  that  the  board  might 
grant  large  tracts  by  name  without  survey,  and  the  Act  of 
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August  23d,  1862,  provided  for  the  appointment  of  a  boundary 
commiasion  which  was  empowered  to  take  evidence,  survey  the 
lands  and  fix  the  boundaries,  and  the  Minister  of  the  Interior 
was  expressly  prohibited  from  issuing  any  patent  in  confirmation 
of  an  award  until  the  boundaries  weire  so  ascertained. 

This  courts  in  the  matter  of  the  boundaries  of  Pulehimui  (4 
Haw.  239)  considering  and  construing  this  act,  held  that  in 
granting  these  large  tracts  it  was  intended  to  include  whatever 
was  included  in  the  tract  according  to  its  boundaries  as  known 
and  used  from  ancient  times.  From  prehistoric  times  every  por- 
tion of  the  lands  constituting  these  islands  were  included  in  some 
division,  large  or  small,  which  had  a  name,  and  of  which  the 
boundaries  were  known  to  the  people  living  thereon  or  in  the 
neighborhood.  These,  the  land  commission  awarded,  and,  in  the 
case  of  large  tracts  the  boundary  commissioner  defined.  Both 
were  judicial  determinations,  and  were  the  only  legal  mode  of 
confirming  and  fixing  boundaries,  and,  when  pursued  were  bind- 
ing upon  the  whole  world.  The  grant  in  this  case  was  made 
specifically  to  low  water  mark,  but  if  it  had  been  made  to  "nav- 
igable waters"  it  would  in  my  opinion  have  conveyed  the  tide 
lands  between  high  water  and  low  water  mark. 

This  court  has  held  that  the  title  to  the  soil  beneath  navigable 
waters  is  in  the  state  and  is  inalienable  (King  v.  Oahu  Railway 
and  Land  Company,  11  Haw.  717-725).  But  this  court  did 
not  in  that  decision,  or  in  any  other,  define  navigable  waters  as 
waters  flowing  over  tide  lands;  nor  would  such  a  definition  be  in 
harmonv  with  the  conditions  existinsr  on  these  shores  or  with  the 
weight  of  American  authority.  The  semi-diurnal  or  free  tide 
wave  produced  by  the  action  of  sun  and  moon,  ebbs  and  flows 
in  about  twelve  hours  and  twenty-four  minutes.  In  high  north- 
ern latitudes  land  which  is  bare  at  lew  tide  may  be  covered  at 
high  tide  with  sufficient  wat^r  to  float  a  line  of  battle  ship,  while 
on  the  shores  of  Hawaii,  the  tide  lands  are,  even  when  the  sun 
and  moon  are  in  conjunction  and  the  time  is  near  the  equinoxes, 
rarely  covered  with  sufficient  water  to  float  a  fishing  boat. 

The  reasonable  definition  of  the  term  "navigable  waters"  is 
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that  only  waters  which  are  navigable  in  fact  are  "navigable 
waters/^  Such  was  the  rule  in  the  earliest  English  cases  and 
many  titles  have  been  recc^ized  by  the  English  courts  as  valid 
which  included  tide  lands  adjoining  ancient  manore.  Later  a 
dicta,  many  times  repeated,  stated  that  by  the  common  law  all 
waters,  where  the  tide  ebbed  and  flowed  were  navigable  and 
public  or  royal  waters. 

But  the  courts  in  the  United  States,  while  occasionally  repeatr 
ing  this  dicta,  have  almost  uniformly  denied  its  application  to- 
our  situation,  have  refused  to  adopt  is  at  a  teet,  and  have  declared 
that  it  was  only  adapted  to  the  rivers  and  estuaries  of  Great 
Britain.  So  that  the  rule  has  come  to  be  recognized  everywhere,, 
save  in  New  England,  that  only  those  waters  are  navigable  in 
law  which  are  navigable  in  fact  (WUlmc  River  Club  v.  Wade^ 
42  L.  R.  A.  305). 

Conceding  that  the  soil  under  the  navigable  waters  belong  to 
the  United  States  as  the  successor  in  sovereignty  of  the  Republic 
and  the  kingdom  of  Hawaii,  to  whom  does  the  soil  lying  between 
the  shore  and  the  line  that  divides  the  navigable  and  non-nav- 
igable waters  belong?  How  is  the  line  dividing  the  navigable 
from  the  non-navigable  waters  to  be  determined? 

There  have  been  two  lines  of  reasoning  employed  to  define  the 
non-alienable  rights  of  the  public  and  those  of  riparian  owners. 
Some  courts  have  held,  the  Supreme  Court  of  Wisconsin  for 
instance,  that  the  adjoining  riparian  owners  have  the  title  to  the 
soil,  subject  to  the  public  easement  of  navigation;  others,  the 
Supreme  Court  of  Minnesota  for  instance,  that  the  title  to  the 
soil  remains  in  the  state  until  the  land  is  filled  in  and  reclaimed. 
But  these  latter  courts  also  hold  that  the  riparian  owner  has  a 
right  to  fill  in,  to  remove  the  soil,  to  convey,  and  to  use  the  land, 
provided  he  does  not  interfere  with  the  dominant  right  of  public 
navigation  (Willow  River  Cbih  v.  Wade,  »upra\  Bradshaw  v. 
DiUnth  Imp,  Mill  Co.,  52  Minn.  59;  Oilbert  v.  Emerson,  55 
Minn.  254-260;  Miller  v.  Meiidenhall,  43  Minn.  95;  Yates  v. 
Miltcaukee,  10  Wall,  497). 
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The  Supreme  Court  of  the  United  States  in.  those  matters  fol- 
lows the  decision  of  the  local  or  state  courts.  {Kankana  Water 
Power  Co.  v.  Oreen  Hay  Corral  Co.,  142  U.  S.  254;  Parker  v. 
Birdy  137  U.  S.  661;  Hardin  v.  Jordan,  140  TJ.  S.  371-382.) 

In  view  of  the  decision  of  this  court  in  King  v.  Oahu  RaU- 
v>ay  and  Land  Co.  I  am  of  opinion  that  the  result  reached  by 
both  lines  of  reasoning  is  best  expressed  by  holding  that  the  soil 
under  waters  navigable  in  fact  belongs  to  the  United  States^  and 
that  the  soil  between  the  shore  and  the  line  dividing  the  nav- 
igable from  the  non-navigable  waters  is  in  the  riparian  owner^  or 
owner  by  grant 

How  is  the  line  defining  the  navigable  from  the  non-navigable 
waters  to  be  determined  i 

The  Constitution  of  the  United  States  gives  Congress  the  con- 
trol of  commerce,  and  Congress  has  authorized  the  Secretary  of 
War  to  establish  harbor  lines  (1  Eupp.  Eev.  Stat.  U.  S.  802; 
Gould  &  Tucker,  Notes,  608-614). 

Where  lines  have  been  established  by  the  Secretary  of  War 
they  are  conclusive.  Where  no  lines  have  been  established  the 
riparian  owner's  right  to  reclaim  extends  to  the  line  of  practical 
navigation.  The  line  of  practical  navigability  has  been  well  de- 
fined by  the  United  States  Court  of  Appeals  of  the  Seventh  Cir- 
cuit in  the  case  of  Illiivois  v.  Illinois  Railway  Co.,  91  Fed.  956. 
The  circuit  court  there  said: 

"The  extent  of  this  riparian  right"  (to  build  wharves  and 
dredge  slips)  "is  a  relative  question.  A  pier  that  might  have 
met  the  conditions  of  commerce  fifty  years  ago  would  be  wholly 
inadequate  at  the  present  time  *  *  *  Regard  must  be  had  to 
the  object  for  which  the  right  is  conferred.  It  is  to  reach  out  to 
accommodate  the  vessels  that  plow  the  waters  of  the  lake.  It  is 
in  aid  of  the  commerce  of  tlie  lake,  and  that  right  for  that  pur- 
pose should  be  liberally  interpreted  and  upheld." 

I  am  therefor  of  opinion  that  in  this  Territory,  in  the  absence 
of  established  lines,  the  right  extends  far  enough  out  to  accom- 
modate deep  sea-going  ships. 

The  bill  of  the  Attomev-General  shows  that  in  this  instance 
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there  was  an  award  and  grant  including  the  land  between  high 
and  low  water  mark.  In  England  and  America  the  right  of  the 
state  to  convey  tide  lands  has  been  frequently  recognized  and 
upheld  (Waverly  Water  Front  Co.  v.  WhitCy  45  L.  K  A.  227; 
Suk  V.  Prait,  19  Pick,  197;  Church  v.  Meeker,  34  Conn.  427; 
Ntidd  v.  Hubbs,  17  N.  H.  526). 

This  Court  is  required  by  the  decisions  of  the  Supreme  Court 
of  the  United  States  to  recognize  all  vested  rights^  including 
those  to  the  soil  under  public  navigable  waters,  if  any  exist. 
(Knight  v.  V.  aS.  Land  Associaimiy  142  U.  S.  182;  San  Framr 
Cisco  V.  Ijerot/y  138  U.  S.  666.) 

The  Attorney-General  in  his  argument  insisted  that  the  propo- 
sitions I  have  attempted  to  discuss  are  inapplicable  because  there 
was  no  power  in  Kamehameha  to  make  the  grant  to  the  grantee 
named  in  the  patent.  It  is  an  all  sufficient  answer  to  say  t£at 
the  grant  was  an  award  duly  made,  upon  which  the  patent  issued, 
presumably  after  the  boundaries  of  the  ancient  right  had  been 
ascertained  by  a  boundary  commission.  And  in  the  absence  of 
anything  to  the  contrary  the  law  will  presume  that  to  have  been 
done  which  the  law  required  to  be  done. 


TERRITORY  OF  HAWAII  v.  AH  QUONG. 

Obiginal. 
Submitted  March  3,  1902.  Decided  Mabch  14,  1902. 

Fbeab,  C.J.,  Galbraith  and  Perry,  JJ. 

A  decision  overruling  a  plea  of  former  oonviction  la  Interlocutory  and 
cannot  be  taken  to  the  Supreme  Court  on  exceptions  before  the 
final  diBpo&ition  of  the  case  in  the  Circuit  Count,  except  by  per- 
mission of  the  Circuit  Judge. 
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An  exception  to  an  interlocutory  decision  may»  if  reduced  to  writing 
4n  a  summary  mode  and  presented  to  the  Judge  within  the  time 
prescribed  by  staftute  and  allowed  und  signed  by  the  judge,  be 
brought  to  tftie  Supreme  Court  after  the  final  disposition  of  the 
case  /without  a  formal  blrll  of  exceptions  though  tflie  usual  and  bet- 
ter practice  is  to  have  a  formal  bill  of  exceptions. 

A  trial  Judge  may  take  a  reasonable  time  in  which  to  examine  and 
pass  upon  a  bill  of  exceptions  after  the  expiration  of  tiie  ttane 
within  which  it  must  be  presented  to  him,  but  >he  cannot  refuse 
to  sign  it  until  the  flnAl  disposition  of  the  case  when  he  is  satisfied 
with  its  correctness  and  tfhe  case  may  not  be  finally  disposed  of 
until  long  afterwards. 

The  Supreme  Court  muy  allow  a  bill  of  exceptions  upon  tbe  refusal  of 
the  trial  Judge  to  do  so,  it  being  shown  to  be  conformaUe  to  the 
truth. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

This  is  a  petition  (under  Laws  of  1892,  Ch.  57,  Sec.  74,  CSv. 
L.  See.  1438,  as  amended  by  Laws  of  1898,  Act  40,  Sec.  2)  foi* 
this  court  to  allow  exceptions  which  the  Circuit  Judge  is  alleged 
to  have  refused  to  allow  or  sign. 

The  defendant  was  indicted  for  rape.  He  pleaded  a  formeif 
conviction.  The  prosecution  replied.  The  defendant  demurred 
to  the  replication.  The  trial  judge  overruled  the  demurrer  and 
plea  and  sustained  the  replication  and  held  that  the  defendant 
must  stand  ready  for  trial.  The  defendant  excepted  and  thd 
exception  was  allowed.  He  preeented  a  bill  of  exceptions  within 
the  term,  paid  costs  accrued  and  made  a  deposit  for  costs  to  ac- 
crue, but  the  judge  declined  to  allow  or  sign  the  bill  of  excep- 
tions on  the  sole  ground  that  there  had  been  no  final  disposition 
of  the  indictment.  This  is  the  bill  of  exceptions  that  the  defend- 
ant now  wishes  this  court  to  allow.  The  facts  are  established  in! 
this  court  by  affidavit.  The  prosecution  stated  in  the  Circuit 
Court  and  states  here  that  it  has  no  objection  to  the  allowance  of 
the  bill. 

The  rule  that  only  final  decisions  are  appealable  in  the  absence 
of  statutory  provision  to  the  contrary,  applies  to  criminal  as  well 
as  to  civil  cases.  A  decision  that  a  plea  of  former  conviction  is 
bad  and  that  the  defendant  must  plead  over  is  interlocutory  and 
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therefore  not  appealable;  that  is,  it  cannot  be  taken  to  the 
Supreme  Court  on  exceptions  until  the  final  disposition  of  the 
case  in  the  Circuit  Court.  After  the  final  disposition  of  the  case 
in  the  Circuit  Court,  the  defendant  may,  of  course,  on  taking 
the  case  to  the  Supreme  Court  on  exceptions,  rely  upon  his  ex- 
ception, if  one  were  taken  and  allowed,  to  the  decision  overruling 
his  plea  in  bar.  On  these  points  see  Prov.  Govt.  v.  Hervngy  9 
Haw.  181,  187;  The  Queen  v.  PooTj  Id.  218,  219.  Formerly 
interlocutory  questions  could  be  brought  to  the  Supreme  Court 
before  the  final  disposition  of  the  casft  in  tiw  CSicuit  Court  only 
upon  reservation  of  the  some  for  the  consideration  of  the  Su- 
preme Coorf  by  the  presiding  judge  in  the  Circuit  Court  in  the 
iBrercise  of  his  discretion.  See  The  Queen  v.  PooTj  supra.  That 
was  done  in  the  case  of  a  plea  of  former  conviction  in  The  Queen 
V.  Lau  Km  Cheic,  8  Id.  370.  But  now  the  judge  may  also  cer- 
tify bills  of  exceptions  to  the  Supreme  Court  from  interlocutory 
decisions.  But  this  is  a  matter  entirely  within  his  discretion. 
Laws  of  1898,  Act  40,  Sec.  2.  Consequently  we  cannot  allow 
any  exceptions  or  bill  of  exceptions  solely  with  a  view  to  having 
the  case  brought  at  this  stage  to  tiiis  court  No  doubt  that  was 
the  main  object  and  no  doubt  it  was  so  understood  by  the  trial 
judge  and  it  is  now  the  main  object  of  the  defendant,  and  in  so 
far  as  that  object  is  concerned  the  trial  judge  was  right  in  his 
view  that  his  decision  was  not  reviewable  here  as  matter  of  right 
at  present. 

If  the  judge  had  signed  and  allowed  an  exception  which  had 
been  reduced  to  writing  in  a  summary  mode  and  presented  to 
him  within  the  time  prescribed  by  the  statute,  no  formal  bill  of 
exceptions  would  be  necessary,  for  the  exception  could,  upon 
payment  of  costs  and  a  deposit  or  bond  for  costs  to  accrue,  be 
presented  directly  to  this  court  after  the  final  disposition  of  the 
case  (KahuUd  R.  R.  Co.  v.  Haw.  Cam.  &  Sug,  Co.y  11  Haw. 
749)  although  the  better  as  well  as  the  usual  practice  is  to  bring 
the  case  here  on  a  formal  bill  of  exceptions. 

But  to  enable  the  defendant  to  rely  on  the  exception  at  all, 
that  is,  even  after  the  final  disposition  of  the- case,  it  was  neces- 
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sary  not  only  that  it  should  be  noted  at  the  time  but  that  it 
fihould  be  reduced  to  writing  and  presented  to  the  judge  during 
the  temi  or  within  ten  days  thereafter  and  be  allowed  and  signed 
by  him.    The  bill  of  exceptions  in  question  was  the  only  excep- 
tion in  writing  that  was  presented  to  the  judge  to  be  allowed  and 
signed  by  him.    The  defendant  had  a  right  under  the  statute  to 
have  this  allowed  and  signed,  if  it  was  conformable  to  the  truth, 
as  to  which  there  is  no  question,  and  the  statute  permits  it  to  be 
allowed  by  this  court  upon  the  refusal  of  the  trial  judge  to  allow 
And  sign  it.     The   only   question   i*emaining  would  then  be 
whether  the  refusal  of  the  trial  judge  on  the  ground  that  there 
had  been  no  final  disposition  of  the  indictment  should  be  con- 
strued as  a  refusal  within  the  meaning  of  the  statute  or  merely 
its  a  lawful  postponement  of  the  allowance  and  signing.     The 
statute  does  not  require  the  judge  to  allow  and  sign  the  excep- 
tion within  the  term  or  ten  days  thereafter,  that  being  merely 
the  time  within  which  it  must  be  reduced  to  writing  and  pre- 
sented.   The  judge  no  doubt  is  entitled  to  a  reasonable  time  in 
which  to  examine  the  bill  or  note  of  exceptions  and  decide 
whether  it  should  be  allowed  or  not    But  the  statute  evidently 
contemplates  reasonably  speedy  action.    A  judge  would  not  be 
justified  in  declining  to  examine  the  bill  and  reftising  to  pass  upon 
it  for  an  indefinite  time,  much  less  would  he  be  justified  in  refus- 
ing to  sign  it  until  some  time  in  the  distant  future  while  satisfied 
jBi3  to  the  correctness  of  the  statements  contained  in  the  bill.  In  this 
instance  the  judge  evidently  was  of  the  opinion  that  the  bill  was 
-conformable  to  the  truth  and  yet  he  refused  to  sign  it  until  at 
least  the  final  disposition  of  the  indictment.    The  defendant  was 
not  required  to  plead  over  at  that  term  of  the  court  and  the  next 
regular  term  would  not  be  held  until  six  months  afterwards. 
Indeed,  a  case,  especially  a  civil  case,  might  not  be  finally  dis- 
posed of  for  a  year  or  in  some  instances  even  several  years  after 
the  overruling  of  a  demurrer  or  plea  in  bar,  and  the  judge  who 
niled  on  the  demurrer  or  plea  might  be  dead  or  out  of  office  be- 
fore the  final  disposition  of  the  case.    In  our  opinion  the  refusal 
-in  this  instance  to  sign  the  exceptions  because  the  indictment 
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was  not  finally  disposed  of  was  a  refusal  within  the  meaning  of 
the  statute  and.  the  truth  of  the  allegations  in  the  exception  being 
established,  the  exception  should  be  allowed.  This  of  course,  as 
already  stated,  does  not  mean  that  the  exception  can  be  heard  in 
this  court  before  the  final  disposition  of  the  case  in  the  Circuit 
Court,  nor  do  we  mean  to  imply  that  in  order  to  bring  the  case 
here  after  such  final  disposition  there  it  was  necessary  to  pay 
costs  and  make  a  deposit  or  file  a  bond  for  costs  to  accrue  before 
such  final  disposition  there. 

The  petition  is  granted  and  the  exception  allowed. 

Deputy  Attomey-General  J.  W.  Gathcart  for  the  prosecution. 

Smith  (t  Parsons  for  the  defendant. 


KAU  TING  KEE  v.  YIM  YOU. 

Exceptions  from  Ciecuit  Court,  First  Circuit. 

SuBMrrrED  March  3,  1902.  Decided  March  19,  1902. 

Erear,  C.J.,  Galbraith  and  Perry,  JJ. 

While  the  statute  permits  amemdments  ito  pleadings  in  any  matter  of 
mere  form  or  by  adding  or  striking  out  the  name  of  any  party  or 
by  correcting  a  mistake  in  the  name  of  a  party,  it  is  not  error  to 
refuse  leave  to  amend  a  declaration  by  inBenting  the  name  of  one 
or  more  persons  in  place  of  that  of  a  sole  panty  defendant,  the 
effect  of  such  amendment,  if  granted,  being  a  change  or  eubstitution 
of  parties  defendant. 

OPINION  OP  THE  COURT  BY  PERRY,  J. 

This  is  an  action  of  assumpsit  instituted  in  the  District  Court 
of  Koolaupoko,  Oahu,  for  compensation  for  labor  performed  by 
the  plaintiff  for  the  defendant,  at  the  latter's  request,  in  1900 
and  1901.    The  defendant  was  named  in  the  declaration  as  Yim 
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You.  Service  of  summons  was  made  as  shown  by  the  return 
endorsed  thereon,  on  "Keaialaina  and  Ah  Puck  for  Yim  You." 
Judgment  having  been  rendered  for  the  plaintiff,  an  appeal  was 
taken  to  the  (Circuit  Court  of  the  First  Circuit,  jury  waived,  the 
notice  of  appeal  being  signed  "Yim  You  by  their  attorneys,  Ma- 
goon,  and  Thompson."  In  the  Circuit  Court,  Ah  Puck,  making 
a  special  appearance  for  the  purpose,  moved  that  the  action  be 
dismissed  as  to  himself  on  the  ground  that  no  service  had  been 
made  either  upon  himself  or  upon  the  defendant  Counsel  for 
the  plaintiff  thereupon  moved  to  be  allowed  to  amend  the  declar- 
ation "by  inserting  the  name  of  Ah  Puck  instead  of  Yim  You." 
The  Court  denied  this  motion  giving  as  its  reason  for  such  denial 
that  the  amendment  if  permitted  would  constitute  a  change  of 
parties  defendant.  Counsel  for  the  plaintiff  then  asked  for  leave 
to  amend  the  declaration  "so  as  to  read  Kealina  and  Ah  Pak, 
doing  business  under  the  firm  name  and  style  of  Yim  You." 
This  request,  also,  was  refused  and,  counsel  for  plaintiff  having 
in  the  meantime  stated  in  court  that  Yim  You  had.  been  dead 
sixteen  years,  the  motion  to  dismiss  was  granted.  The  plaintiff's 
exceptions  now  before  this  court  are  to  the  order  of  dismissal 
and  to  the  denial  of  the  second  motion  for  leave  to  amend. 

Our  statute  is  liberal  with  respect  to  amendments,  permitting 
such  "in  any  matter  of  mere  form,  or  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name  of 
the  party."  Where,  however,  by  the  proposed  amendment  a 
substitution  of  one  or  more  persons  for  the  sole  party  defendant 
is  to  be  accomplished,  it  is  at  least  not  error  for  the  trial  court  to 
decline  to  permit  such  amendment.  In  the  case  at  bar  the  second 
proposed  amendment  is  sought  to  be  justified  on  the  theory  that 
the  "Yim  You"  named  in  the  declaration  as  the  defendant  was 
a  partnership  and  that  the  omission  of  the  namesi  of  the  partners 
was  a  mistake,  in  a  matter  of  mere  form,  which  can  under  the 
statute  be  corrected.  There  is  nothing  in  the  record  to  bear  out 
this  theory;  on  the  contrary,  such  indications  as  are  to  be  found 
would  seem  to  show  that  the  Yim  You  against  whom  the  action 
was  brought  was  an  individual.    In  the  declaration  no  reference 
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to  or  suggestion  of  a  partnership  appears.  The  order  in  the  suin- 
mons  is  to  notify  Yim  You  that  upon  default  judgment  will  be 
rendered  against  hi/in.  The  return  is  that  service  was  made  on 
the  two  persons  there  named,  not  as  co-partners,  but  for  Yim 
You,  presumably  on  the  supposition  that  they  were  his  agents 
or  representatives.  Counsel  for  defendant,  in  attempted  avoid- 
ance of  the  motion  to  dismiss^  asked  to  be  permitted  to  insert  in 
the  declaration  the  name  of  Ah  Puck  instead  of  that  of  Yim 
You  and,  when  the  court  intimated  that  that  could  not  be  grant- 
ed because  it  would  be  a  change  of  parties,  added  that  he  he- 
lieved  the  statute  allowed  a  change  of  parties,  thus  disclosing  his- 
own  understanding  that  it  was  an  individual  who  was  being  sued. 
The  plaintiff's  own  testimony  in  the  District  Court  was  that  he 
"worked  with  him"  (meaning  the  defendant)  from  December  8, 
1900,  to  June  25,  1901,  and  not  that  he  worked  with  them  or 
with  the  firtn  or  partnership. 

No  waiver  of  the  defect  by  general  appearance  or  otherwise, 
has  been  shown.  Kealalaina  has  not  appeared  at  all.  Ah  Puck 
in  the  Circuit  Court  appeared  specially  and  in  the  District  Court, 
as  shown  by  the  Magistrate's  record,  did  not  appear  for  himself 
or  as  a  defendant  but  merelv  for  Yim  You.  The  form  of  the 
signature  to  the  notice  of  appeal  is  not  sufficient  to  show  an  ap- 
pearance by  the  two  persons  served  or  either  of  them.  More- 
over,  the  judgment  appealed  from  is  described  in  the  notice  as 
having  been  rendered  against  thi^  defevdaiit  and  not  against 
thtsi*'  defendants. 

In  our  opinion,  the  rulings  excepted  to  were,  under  the  cir- 
cumstances, not  error.    The  exceptions  are  overruled. 

RnsfH'l  &  Watson  for  plaintiff. 

•/.  .4.  Magoon  and  T.  I.  Dillcm  for  Ah  Puck. 
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J.  M.  VIVAS  V.  MELE  AKONI. 

ExOEFnONS  FROM  ClECUIT  CoUBT,  FiBST  CiROUIT. 

Submitted  March  3,  1902.  IteorDED  March  19,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

Under  the  circumfltances  stated  in  ithfi  opinion,  the  refusal  to  vaoate  a 
Judgment  obtained  by  default  and  to  set  aaide  the  execution  issued 
thereon  held  to  be  an  abuse  of  discretion. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

The  exception  in  this  case  is  to  a  ruling  of  the  Circuit  Court 
denying  defendant's  motion  to  vacate  the  judgment  re!ndea:«<i 
against  her  in  that  court  and  to  set  aside  execution.  The  material 
facts,  which  are  undisputed,  are  as  follows:  The  action,  being 
of  assumpsit  for  $30  for  pi'ofessional  services  rendered  by  the 
plaintiff  for  the  defendant  at  her  request  in  drawing  certain 
leases,  was  instituted  in  the  District  Court  of  Honolulu  on 
October  28,  1898.  On  the  7th  of  November  following,  the  de- 
fendant appearing  in  person,  trial  was  had  before  the  magistrate, 
and  judgment  rendered  for  the  defendant,  and  on  the  same  day 
the  plaintiff  noted  and  thereafter,  within  the  time  prescribed  by 
law,  perfected  an  appeal  to  the  First  Judge  of  the  Circuit  Court 
of  the  First  Circuit.  It  was  not,  however,  until  August  2,  1901, 
that  the  magistrate's  certificate,  dated  June  19,  1901,  and  the 
record  were  transmitted  to  the  Circuit  Court.  The  latter  court, 
without  the  intei^ention  of  a  jury,  heard  the  case  on  October 
18, 1901,  and  rendered  judgment  for  the  plaintiff  for  the  amount 
claimed.    There  was  no  appearance  of  or  for  the  defendant  at 
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this  hearing,  nor  did  she  have  any  notice  or  knowledge  that  the 
trial  would  take  place  at  that  time.  Execution  was  issued  on  the 
30th  day  of  the  same  month  and  on  the  16th  of  November  fol- 
lowing the  defendant  moved  to  vacate  the  judgment  and  set 
aside  the  execution  and  in  support  of  the  motion  filed  an  affi- 
davit setting  forth  tlie  fact  that  she  had  had  no  notice  or  knowl- 
edge of  the  trial  in  the  Circuit  Court,  and  also  the  further  facts 
that  she  had  had  no  notice  or  knowledge  of  the  filing  or  perfect- 
ing of  an  appeal  from  the  judgment  in  the  District  Court,  that 
the  first  intimation  she  had  of  the  trial  in  the  Circuit  Court  was 
on  November  7,  1901,  when  the  execution  was  served  on  her  and 
that  she  "has  a  good  defense  to  said  action  inasmuch  as  she  never 
directly  or  indirectly  employed  the  said  plaintiff  to  perform  the 
services  for  her  as  alleged  or  any  services  and  that  she  does  not 
owe  him  tlie  amoimt  claimed  in  said  action  or  any  amount." 

Whether  an  application  for  the  vacation  of  a  judgment  is  to 
be  granted  or  refused,  is  a  matter  resting  largely  in  the  legal 
discretion  of  the  trial  court.  Each  case  is  to  be  determined  in 
view  of  its  own  pai-ticular  circumstances.  The  ruling  of  the 
trial  court  may,  however,  be  reversed  where  there  has  been  an 
abuse  of  discretion.  Under  the  circumstances  of  this  case,  we 
think  that  justice  required  the  vacation  of  the  judgment  and 
that  it  was  an  abuse  of  discretion  to  deny  the  motion.  The  fail- 
ure to  notify  defendant  of  the  taking  of  an  appeal  from  the  Dis- 
trict Court,  we  deem  of  no  avail  to  her  now,  for  such  notice  was 
not  required  by  any  statute  or  rule  nor  was  it  even  customarily 
given;  it  was  open  to  defendant  to  ascertain  the  facts  by  inquiry 
at  the  proper  place.  Without  fault,  however,  on  the  part  of 
either  the  defendant  or  the  plamtiff,  the  case  had  been  delayed 
for  nearly  three  years  by  reason  of  the  magistrate's  failure  to 
certify  up  the  record.  That  after  this  long  delay  the  hearing 
was  had  without  notice  to  the  defendant  and,  so  far  as  appears 
from  the  record,  without  any  attempt  to  give  her  such  notice, 
was  not  in  conformity  with  the  requirements  of  justice.  To  sus- 
tain such  a  course  would  be  to  permit  a  plaintiff  to  have  an  un- 
fair advantage  over  the  defendant,  although  in  the  case  at  bar 
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the  record  does  not  show  that  the  plaintiff  intended  any  such 
advantage. 

The  exception  is  sustained  and  the  case  remanded  to  the  Cir- 
cuit Court  with  directions  to  vacate  the  judgment  and  set  aside 
the  execution  and  for  such  further  proceedings  as  may  be  proper. 

Plaintiff  in  person. 

Roherfsan  &  Wilder  for  defendant. 


JONATHAN    SHAW,    Tax    Assessor    v.    CHARLES    W. 

BOOTH. 

ExOBFnOKB  FBOM  ClBCUIT  COUBT,  FlEST  ClBCUrT. 

SuBMrPTED  Jamuaby  15,  1902.  Decided  Maboh  24,  1902. 

Fbeab,  C.J.,  GALBBAnn  and  Pebby,  JJ. 

One  does  not  cease  to  be  the  ownetr  of  a  tract  of  land  for  the  purposes 
Of  taxation  by  merely  entering  into  an  executory  agreement  to 
convey  the  same  upon  certain  conditions  not  yet  performed. 

Uinder  a  eftatutory  provision  that  different  items  of  property  and  differ- 
ent interests  in  property  should  be  assessed  separately,  an  aseess- 
nuent  In  good  flaith  to  one  person  of  a  whole  tract  which  was 
previously  owned  by  him  and  which  could  properly  be  nooooood  as 
a  whole  to  him  if  wholly  owned  by  him  Is  not  wholly  void  merely 
because  he  had  sold  a  small  portion  of  the  tract  withoutt  the 
knowledge  of  the  assessor. 

In  such  case,  as  In  cases  of  mere  overvaluation,  the  sole  remedy  Is  by 
an  appeaJ  from  the  assessor  to  the  tax  appeal  court  eund  not  by  an 
action  or  defense  in  an  action  tut  law,  and  If  the  party  has  neglected 
to  make  a  return  as  required  by  the  statute  he  cannot  appeal  to 
the  tax  appeal  court  ajnd  has  no  remedy. 
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OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 
(Perry,  J.,  disseating.) 

Assumpsit  for  the  collection  of  taxes.  After  judgment  for 
the  plaintiff  in  the  District  Court,  the  defendant  paid  all  the 
taxes  assessed  to  him  except  those  in  respect  of  one  tract  of  real 
estate,  and  contested  only  the  latter  in  the  Circuit  Court  on  ap- 
peal as  he  does  now  in  this  court  on  exceptions.  This  tract  is 
known  as  Pacific  Heights  and  consists  in  general  of  the  ridge 
between  Xuuanu  and  Pauoa  valleys.  It  was  assessed  at  $100,- 
000  for  the  land  and  $50,000  for  the  improvements,  and  the 
amount  in  dispute  is  $1,500  taxes  and  $150  penalty  for  not  hav- 
ing paid  the  taxes  when  due. 

The  first  contention  is  that  the  defendant  was  not  taxable  at 
all  in  respect  of  this  land  for  the  reason  that  he  had  sold  it  to 
one  C.  S.  Deftky  prior  to  the  date,  Jan.  1,  1900,  as  of  which  it 
was  assessed.  It  appears,  however,  that  he  had  not  sold  the  land 
but  had  merely  agreed  to  convey  it  provided  Desky  within  eigh- 
teen months  from  the  date  of  the  agreement  paid  him  $50,000 
and  paid  or  secured  the  payment  of  $50,000  more  and  performed 
certain  other  conditions  such  as  laying  out  the  tract  into  blocks 
and  lots,  making  improvements,  &c.,  the  failure  to  do  and  per- 
form which  within  the  time  limited,  time  being  made  of  the 
essence  of  the  contract,  was  to  work  a  forfeiture  of  all  of  Desky's 
rights  under  the  agreement  It  is  clear  that  the  defendant  re- 
mained the  owner  of  the  property  and  that  Desky  had  merely 
a  right  to  acquire  it  upon  his  performance  of  certain  conditions. 
Under  such  circumstances  the  property  was  assessable  to  the 
defendant.  Trani  v.  Reed,  38  Fed.  Rep.  69.  See  also  Hovye  v. 
Boston,  7  Cush.  273. 

It  is  contended  further  that  the  whole  assessment  was  void 
for  the  reason  that  the  defendant  had  actually  conveyed  a  small 
portion  of  the  land  prior  to  the  date  as  of  which  it  was  assessed — 
in  pursuance  of  a  clause  in  the  above  mentioned  agreement  to  the 
effect  that  the  defendant  should,  subject  to  certain  conditions  as 
to  area,  price  and  application  of  the  purchase  money,  convey 


SHAAV  r.  BOOTH.  119 

portions  of  the  land  to  such  purchasers  as  might  be  procured  bj 
Desky.  Of  course  if  a  portion  of  the  land  had  been  so  conveyed 
(and  for  the  purposes  of  this  case  we  must  assume  that  it  had 
been)  that  portion  should  not  have  been  assessed  to  the  defend- 
ant. But  can  the  defendant  raise  this  question  in  this  action? 
He  did  not  make  a  return  and  so  the  assessor  made  ^Hhe  assess- 
ment according  to  the  best  information  within  his  reach."  Oiv^ 
L.  Sec.  872.  It  is  not  disputed  that  he  did  so  make  the  assess- 
ment or  that  he  did  not  know  that  the  defendant  had  conveyed 
any  of  the  land  prior  to  the  date  as  of  which  it  was  assessed.  Nor 
is  it  contended  that  he  acted  fraudulently.  Was  not  the  defend- 
ant's sole  remedy,  if  any,  an  appeal  to  the  tax  appeal  court? 
Xot  having  made  any  return  he  lost  that  right  of  appeal.  Civ, 
L.  Sees.  872,  875.  At  any  rate  he  took  no  appeal  to  that  court. 
The  general  rule  is,  both  here  and  elsewhere,  that  when  the  stat- 
ute gives  a  right  to  appeal  in  tax  matters  to  a  special  court  or 
board,  such  appeal  is  the  sole  remedy  as  to  all  questions  that  are 
within  the  jurisdiction  of  such  court  or  board,  but,  of  course, 
not  as  to  other  questions.  In  general,  questions  of  judgment  and 
fact  are  for  the  assessfors  and  the  specially  constituted  tax  courts 
and  questions  of  constitutionality,  construction,  procedure  and 
applicable  principles  of  law  are  for  the  regular  courts.  Knudsen 
r.  StolZy  8  Haw.  81;  Mik(i  v.  Knudsen,  Id.  196;  Parker  v. 
ShatCy  9  Id.  407.  When  the  assessor  includes  in  his  list  a  small 
portion  of  land  that  does  not  belong  to  the  person  to  whom  it  is 
assessed  but  which  did  belong  to  him  as  part  of  a  larger  tract,  the 
greater  portion  of  which  still  belongs  to  him,  and  the  sale  of  the 
small  portion  of  which  was  unknown  to  the  assessor,  is  the  rem- 
edy in  the  tax  appeal  court  or  in  the  regular  courts?  The  classes 
of  questions  over  which  jurisdiction  is  given  to  the  tax  appeal 
courts  are  set  forth  in  Civ.  L.  Sec.  875,  which  reads  as  follows: 

m 

"Any  person  whose  name  may  appear  on  such  tax  list,  who 
shall  have  made  his  return  to  the  assessor  as  hereinbefore  pro- 
vided, and,  if  entitled  to  exemption,  shall  have  claimed  such  ex- 
emption, and  who  may  deem  himself  aggrieved  by  any  change 
made  by  the  assessor  in  the  valuation  of  the  property  as  re- 
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turned;  or  in  the  amount  and  character  thereof,  or  whereby  the 
amount  payable  by  such  person  is  increased  beyond  the  amount 
which  would  be  payable  by  him  according  to  such  return;  or 
whose  claim  for  exemption  shall  not  have  been  allowed,  may 
appeal  from  such  assessment  on  lodging  with  the  assessor  or  dep- 
uty assessor  on  or  before  the  twentieth  day  of  July,  a  notice 
thereof  in  writing,  stating  the  grounds  of  his  objection  to  the 
assessment  or  to  any  part  thereof,  and  depositing  therewith  the 
costs  of  such  appeal." 

In  construing  a  substantially  similar  section  in  MoBryde  v. 

Kola,  6  Haw.  529,  Chief  Justice  Judd  said: 

"There  can  be  an  appeal  taken  where  (a)  there  has  been  an 
excessive  valuation  by  the  assessor  of  the  property  returned;  (b) 
or  where  the  amount  of  the  property  is  increased  from  the  return 
(hetr  i'iises  whera  property  is  assessed  to  a  person  who  is  not 
th€  otrver  are  provided  for)]  (c)  or  where  the  character  of  the 
property  is  changed  so  that  it  is  subject  to  greater  taxation;  (d) 
or  where  tlie  amount  of  taxes  to  be  paid  is  increased  by  the 
assessor  beyond  that  payable  by  the  appellant  according  to  the 
return,  without  changing  the  character  of  the  property  (here 
erroi's  in  calculation  can  be  corrected);  (e)  where  statutory  claims 
for  exemption  are  not  allowed  by  the  assessor.  *  *  *  Pure 
questions  of  over-valuation,  or  of  ineluding  property  of  tvhieh 
the  person  sought  to  he  hi'ld  liohle  is  not  the  owner^  can  be  renv- 
edied  by  an  appeal  to  the  ^Vourt  of  Tax  Appeal/  wheire  these 
matters  can  be  corrected,  and  there  seems  to  be  no  reason  to 
doubt  that  they  cannot  be  corrected  by  resort  to  <m  action  at 
law.  See  Howe  i\  Boston,  7  Cush.,  273;  Lincoln  v.  Worcester, 
S  Cush.,  55;  Cooley  on  Taxation,  p.  528;  Castle  r.  Luce,  4 
Hawn.,  63." 

If  that  construction  of  the  statute  is  correct  it  is  apparent  from 
the  words  that  we  have  italicised  that  the  defendant's  sole  rem- 
edy, if  any,  lay  through  an  appeal  to  the  tax  appeal  court.  To 
the  cases  cited  with  approval  in  the  opinion  just  referred  to  in 
support  of  this  view  we  may  add  Bourne  v.  Boston,  2  Gray  494; 
Salmond  v.  Hanover,  13  Allen  119;  Davis  r.  Macy,  124  Mass. 
193,  and  Altschul  r.  Gittinfjs,  86  Fed.  Rep.  200. 

It  is  true,  the  statute  (Civ.  L.  Sec.  820)  provides  that  "All 
real  and  personal  projierty  and  the  interest  of  any  person  in  any 
real  and  porsonal  property  shall  he  assessed  separat-ely  as  to  each 
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item  thereof,  "with  certain  exceptions  not  applicable  to  this  case, 
and  (Sec.  821)  that  "the  interest  of  every  person  in  any  property 
shall  be  separately  assessed."  Under  these  provisions  an  assess- 
ment might  be  invalid  if  laid  in  a  lump  sum  upon  separate  tracts 
even  though  they  all  belonged  to  the  same  person,  or  if  it  were 
laid  to  one  person  upon  a  single  tract  recognized  as  belonging  to 
different  persons,  but  not  when  laid  upon  a  single  tract  as  be- 
longing to  one  person.  In  tJie  Mehrten  case,  13  Haw.  677,  it 
was  held  that  an  assessment  of  the  whole  value  of  a  tract  of  land 
to  one  could  not  be  disturbed  because  of  an  interest  of  another 
therein  unknown  to  the  assessor,  the  person  assessed  not  having 
returned  her  interest  as  such.  If  she  had  returned  her  interest 
alone  doubtless  the  tax  appeal  court  could  have  relieved  her  as 
to  any  other  intereet  that  the  assessor  migjit  have  added  to  her 
list.  If  the  rule  were  as  contended  by  the  defendant,  a  person 
might  neglect  to  make  a  return,  leave  the  assessor  to  make  the 
assessment  and  to  bring  suit,  and  then  set  up  that  the  whole 
assessment  was  void  because  he  had  previously  sold  a  small  por- 
tion of  the  land  or  some  interest  therein  without  the  knowledge 
of  the  assessor.  In  this  instance  it  appears  that  the  assessor  did 
not  know  that  the  defendant  had  conveyed  any  of  the  land,  that 
he  made  the  assessment  according  to  the  best  information  within 
his  reach,  that  he  notified  the  defendant  thereof,  that  the  de- 
fendant then  came  to  his  office  and  talked  the  matter  over  with 
him  and  made  no  objection  to  the  assessment  of  $100,000  on  the 
whole  land  and  did  not  claim  to  have  conveyed  any  of  the  land, 
and  even  expressed  a  willingness  to  pay  the  taxes  on  the  $100,- 
000  for  the  land,  but  objected  to  paying  those  on  the  $60,000 
improvements,  and  then  neglected  to  make  a  return  though  the 
time  limited  by  the  statute  had  not  then  expired. 

If  the  defendant  had  no  property  whatever  in  the  taxation 
district  in  question  and  if  property  were  assessed  to  him  there,  he 
might  be  entitled  to  assert  his  right  in  the  ordinary  courts,  for 
in  such  case  he  would  be  under  no  obligation  to  make  a  return 
in  that  district  and  there  could  be  no  legal  assessment  at  all  to 
him  in  that  district.    Such  might  possibly  be  the  case  also  under 
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certain  circumstances  different  from  those  in  this  case  as  to  prop- 
erty not  owned  by  him,  even  if  he  had  other  property  in  the  dis- 
trict. 

There  are,  it  is  true,  expressions  in  some  cases  that  appear  to 
be  opposed  to  the  view  we  have  taken,  but  they  are  mostly  under 
statutes  or  facts  essentially  different  from  those  involved  in  the 
present  case. 

The  exceptions  are  oveiTuled. 

Robertson  <&  Wilder  for  plaintiff. 

J.  A.  ifagoon  and  T.  L  Dillon  for  defendant.  ^ 

DISSENTING  OPINION  OF  PERRY,  J. 

While  concurring  in  the  view  that  as  between  Desky  and 
Booth  tie  land  was,  under  the  circumstances  stated,  assessable 
to  Booth,  I  respectfully  dissent  from  the  conclusion  reached  by 
the  majority  to  the  effect  that  the  defendant  may  not  success- 
fully defend  in  this  action  by  showing  that  the  assessment  of 
$100,000  was  upon  a  whole  tract  only  a  portion  of  which  be- 
longed to  the  defendant  at  the  date  of  the  assessment. 

The  contention  that  the  assessment  in  question  was  upon  that 
portion  only  of  Pacific  Heights  the  title  U)  which  remained  in 
Booth  on  January  1,  1900,  is  entirely  unsupported  by  any  evi- 
dence. The  undisputed  testimony  clearly  shows,  on  the  con- 
trary, that  tho  assessment  was  made  on  the  whole  of  the  tract  of 
land  known  as  Pacific  Heights  including  the  portions  conveyed 
by  Booth  prior  to  January  1,  1900,  as  well  as  the  remainder  not 
so  conveyed.  In  my  opinion  such  an  assessment  is  illegal  and 
invalid.  Our  statute  not  only  requires  that  the  interest  of  every 
person  in  any  property  shall  be  separately  assessed  (Section  821, 
Civil  Laws)  but  also  that  all  real  and  personal  property  shall  be 
assessed  separately  as  to  each  item  thereof.  See  Section  820. 
The  return  required  to  be  filled  by  each  person  is  only  of  the 
property  hclonginy  to  such  person.  Section  870,  Subdivision  1. 
An  examination  of  the  statute  as  a  whole  shows  that  it  was  the 
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intention  of  the  Legislature  to  have  assessed  against  each  person 
only  the  property  belonging  to  him  and  not  that  of  others. 

Indeed  it  would  seem  that  this  would  be  true  as  a  general 
principle,  in  the  absence  of  a  statutory  provision  to  that  effect, 
where  the  object  is  a  fair  distribution  of  the  burdens  of  taxation. 
Nor  can  this,  I  think,  be  held  to  be  a  case  of  a  "mere  informal- 
ity^'  within  the  meaning  of  Section  890,  which  provides  that  "no 
assessment  or  act  relating  to  the  assessment  or  collection  of  taxes 
shall  be  illegal  or  invalidate  such  assessment  or  collection,  on 
account  of  mere  informality,  nor  because  the  same  was  not  com- 
pleted within  the  time  required  by  law."  It  is  a  matter  of  sub- 
stance and  not  of  mere  form. 

"It  is  also  generally  made  a  requirement  that  separate  and  dis- 
tinct parcels  of  land  shall  be  assessed  separately.  This  is  cer- 
tainly essential  where  the  lands  are  nssident  or  sfeated  and  owned 
by  different  persons  each  of  whom  has  a  right  to  know  exactly 
what  demand  the  government  makes  upon  him.  And  a  failure 
to  do  this  is  not  a  mere  omission,  defect  or  irregularity  which 
can  be  overlooked,  under  a  statute  v/hich  provides  that  assess- 
ments for  taxation  shall  be  valid,  notwithstanding  any  omission, 
defect  or  irregularity  in  the  proceedings.  *  *  *  The  reasons 
are  sufficiently  manifest  If  separate  parcels  of  land  belonging 
to  different  individuals  and  presumably  of  different  values,  can 
be  assessed  together,  neither  of  the  owners  has  any  means  of 
determining  the  amount  of  taxes  which  is  properly  chargeable  to 
his  property,  and  consequently  no  means  of  discharging  his  own 
land  from  the  lien,  and  of  protecting  his  title,  escept  by  paying 
the  whole  of  the  demand,  some  undefined  and  undefinable  por- 
tion of  which  is  neither  in  equity  nor  in  law  a  proper  charge 
against  him.  Nay,  when  the  two  parcels  are  owned  by  the  same 
person  if  the  statute  requires  a  separate  assessment,  obedience  to 
the  requirement  is  essential  to  the  validity  of  the  proceedings." 
Cooley,  Taxation,  pp.  279-280.  See  also  Tracy  v.  Reed,  38 
Federal  69. 

"An  assessment  of  a  whole  tract  to  one  who  owns  only  a  part 
of  it  is  void."— Blackwell,  Tax  Titles,  §  278.  "An  illegal 
assessment  of  real  proi)erty  imposes  no  obligation  on  the  owner 
to  pay  the  tax  levied  thereon  and  creates  no  lien  on  the  real 
estate"  so  assessed." — Ih.,  §  194.  See  also  Barker  v.  Blake,  36 
Me.   433,  436;   8t  v.    Williston,  20  Wis.   240;  Whitney  v. 
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Thoma4i,  23  N.  Y.  285;  Hamilton  t\  Fond  du  Lac,  25  Wis. 
490-495;  Shimmin  v.  lumuiiy  26  Me.  228,  233;  and  Lane  v. 
JaHef(vill€y  20  Wis.  321. 

It  is  contended  on  behalf  of  the  assessor  that  the  defendant 
cannot  now  avail  himself  of  the  defense  sought  to  be  presented, 
because,  assuming  that  the  assessment  included  property  not  of 
the  defendant,  the  case  becomes  one  of  overvaluation  merely, 
and  that  the  defendant  having  forfeited  his  right  of  appeal  to 
the  Tax  Appeal  Court  by  his  failure  to  make  a  return  the  assesr 
sor's  valuation  is  conclusive  upon  him.  Section  872,  C.  L.  It 
would  be  deceiving  one's  self  to  call  this  a  case  of  overvaluation. 
It  is  no  more  snich  than  it  would  be  if  the  assessor  had  in  express 
words  made  an  assessment  of  $76,000  on  the  unsold  portions  of 
the  land  and  $25,000  on  the  remainder,  assessing  the  whole  to 
the  defendant.  In  each  instance  the  intent  would  clearly  be  to 
place  the  valuation  of  $100,000  on  the  whole  property  and  not 
on  the  imsold  portion  only;  and  after  all  it  is  the  intent  of  the 
assessor  in  making  the  assessment,  as  expressed,  which  is  to  be 
ascertained. 

While  it  is,  in.  my  opinion,  open  to  the  defendant  to  establish 
the  fact  tliat  the  assessment  included  land  not  his  own,  it  would 
not  be  competent  for  the  court  to  apportion  the  assessed  valua- 
tion between  the  property  of  the  defendant  and  that  which  was 
not  his,  for  that  would  be  the  equivalent  of  placing  a  valuation 
on  each  of  the  classes  of  land,  something  which  the  court  would 
not  be  authorized  to  do  except  on  an  appeal  from  the  tax  appeal 
court.  It  does  not  follow  that  the  government  is  without  a  rem- 
edy, for  under  Sections  853  and  890,  the  assessor  may  now  pro- 
ceed to  make  a  valid  assessment  of  the  land  owned  by  the  defend- 
ant on  the  date  in  question. 

Section  875  of  the  Civil  Laws,  as  I  construe  it,  does  not  per- 
mit an  appeal  by  a  taxpayer  to  the  tax  appeal  court  with  refer- 
ence to  property  as  to  wliich  he  has  made  no  return.  The  words, 
"or  in  the  amount  and  character  thereof,''  relate  merely  to  prop- 
erty as  to  which  a  return  has  been  made;  they  may  refer,  for 
example,  to  questions  of  area  or  as  to  whether  a  vehicle  shall  be 
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classed  as  one  for  the  carriage  of  passengers  or  as  one  for  the 
carriage  of  freight.  McBryde  v.  Kola,  6  Haw.  529,  is  certainly 
to  the  contrary.  Of  that  case,  however,  it  may  be  remarked  that 
the  decision  was  by  a  single  jxidge  only  and  that  the  statements 
there  made  on  the  subject  now  before  us  were  obiter  dicta.  The 
assessor  may  under  §  853,  "at  any  time  add  to  his  assessment  or 
tax  list  any  person  or  property  theretofore  omitted."  If  under 
that  provision  he  assesses  to  one  unretumed  land  belonging  to 
him,  that  person  has  no  right  of  appeal  as  to  the  valuation  placed 
thereon  by  the  assessor;  if,  on  the  other  hand,  the  assessipient  so 
made  is  to  one  not  the  owner,  then,  in  my  opinion,  such  assess- 
ment  is  invalid. 

The  provision  of  §  872  that  "if  any  person  shall  refuse  o«r 
neglect  to  make  said  return,  *  *  *  the  assessor  may  make 
such  assessment  according  to  the  best  information  within  his 
reach  and  the  same  shall  be  binding  and  conclusive  upon  all  per- 
sons, and  shall  not  be  subject  to  appeal,"  does  not,  as  I  under- 
stand it,  mean  that  the  assessor  may  assess  against  A.  the  prop- 
erty of  B.  merely  because  he,  the  assessor,  believes  it  to  belong 
to  A.  "according  to  the  best  information  within  his  reach,"  and 
that^  in  case  of  such  assessment,  A  has  no  remedy  at  all  because 
of  his  failure  to  make  a  return.  The  assessment  which  the 
assessor  is  by  this  section  authorized  to  make  "according  to  the 
best  information  within  hia  reach,"  is  that  contemplated  bj''  the 
other  sections  of  the  statute,  to-wit,  of  the  property  of  A.  against 
A.  and  it  is  with  reference  to  th/at  property  that^he  is  to  use  the 
best  information  within  his  reach.  Nor  was  anything  to  the 
contrarv  decided  in  the  Mehrten  case,  13  Haw.  677.  There  the 
court  simply  held  that  where  one  has  returned  a  parcel  of  land  as 
his  own,  without  any  mention  of  any  lease  thereon,  he  is  estopped 
from  afterwards  denying,  on  an  appeal  from  the  assessment  on 
such  land,  that  the  land  is  wholly  his  own  and  from  setting  up 
that  the  land  is  subject  to  a  lease  and  that  he  is  the  owner  of  the 
reversionary  interest  only. 

In  my  opinion  the  exceptions  should  be  sustained,  the  judg- 
ment for  the  plaintiff  set  aside  and  a  new  trial  ordered. 
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OAHC  RAILWAY  AXD  LAND  C03IPANT  v.  J.  W. 
PRATT,  Tax  Assessor  for  the  First  Taxation  Division  of 
the  Territory  of  Hawaii. 

ScBifiTTED  Jaxuaey  18,  1902.  Decided  !Mabch  25,  1902. 

'  Galbraith  and  Perry,  JJ. 

A  tax  on  income  is  in  substance  and  effect  a  tax  on  the  property  pro- 
ducing the  income. 

Income  derived  from  property  exempt  from  taxation  by  contract, 
authorized  by  statute,  is  also  exempt. 

An  annual  subsidy  granted  by  the  Legrislature  is  not  "fairly  necessary 
to  the  reasonable  construction,  opeiution  and  maitftenance"  of  a 
railroad  after  the  road  is  completed  and  being  operated  at  a  profit; 
nor  is  such  subsidy  exempt  from  taxation  under  a  contract  exempt- 
ing all  the  property  of  the  railroad  "fairly  necessary  to  the  reaaon- 
able  construction,  operation  and  maintenance"  of  the  railroad. 

OPINION  OP  THE  COURT  3Y  GALBRAITH,  J. 

This  is  an  original  submission  under  the  statute.  The  matter 
of  difference  which,  aa  agreed  in  the  stipulation,  "might  become 
the  subject  of  a  civil  action"  is  the  claim  of  right  by  the  defend- 
ant to  collect  the  tax  provided  for  in  Act  20,  Session  Laws  1901, 
known  as  the  "Income  Tax  Law,"  from  the  income  of  the  plain- 
tiff corporation.  Four  specific  questions  are  propounded  by  the 
submission  as  follows:  (1)  "Is  the  plaintiff  wholly  exempt  from 
taxation  on  its  income?"  (2)  "Is  the  plaintiff  exempt  from  tax- 
ation on  so  much  of  its  income  as  is  derived  from  property  fairly 
neces<*ary  to  the  reasonable  construction,  maintenance  and  opera- 
tion of  its  road  ?"  (3)  "Is  the  plaintiff  exempt  from  taxation  on  so 
much  of  its  income  as  is  derived  from  wharfage,  storage,  scales 
or  subsidy  as  set  forth  in  paragraph  foui<  of  this  submission?'^ 
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<4)  "Is  the  plaintiff  liable  to  taxation  upon  its  entire  net  in- 
<;orae?" 

Paragraphs  3,  4  and  5  of  the  submission  are  as  follows: 

3.  "That  of  the  sum  of  $900,846.83,  gross  income  of  said 
plaintiff  as  shown  by  schedule  "A"  of  said  return,  the  sum  of 
$610,206.89  was  income  derived  from  property  which  defendant 
admits  is  fairly  necessary  to  the  reasonable  construction,  main- 
tenance and  operation  of  said  railroad;  and  that  the  sum  of  $207,- 
889.04  wa?  income  derived  from  property  which  plaintiff  admits 
is  hot  fairly  necessary  to  the  reasonable  construction,  mainten- 
ance or  operation  of  said  railroad." 

4.  "That  of  the  remainder  of  said  gross  income,  to-wit,  the 
sum  of  $82,750.90,  the  sum  of  $31,386.34  was  for  wharfage  col- 
lected from  vessels  not  belonging  to  plaintiff,  using  the  wharves 
of  said  plaintiff  in  Honolulu  harbor  while  delivering  freight  to 
be  carried  over  plaintiff's  railroad  and  while  loading  freight  from 
plaintiff's  warehouse;  the  sum  of  $5,196.37  was  for  storage  col- 
lected from  persons  whose  goods  had  been  stored  in  the  ware- 
house of  plaintiff  awaiting  the  arrival  of  vessels,  but  which  had 
not  been  carried  over  the  railroad  of  plaintiff;  the  sum  of 
$3,468.19  was  received  for  the  use  of  plaintiff's  scales  in  freight 
shipped  over  plaintiff's  road;  and  the  sum  of  $42,700  was  a  sub- 
sidy received  from  the  government  and  paid  to  the  plaintiff  pur- 
suant to  the  provisions  of  Chapter  31,  of  the  Session  Laws  of 
1890  (being  Sections  581  to  584  of  the  Civil  Laws,  1897)." 

5.  "That  the  contract  entered  into  by  the  Minister  of  the  In- 
terior with  the  plaintiff's  assignor,  as  hereinbefore  set  forth  con- 
tains the  following  provisions  pertinent  to  the  issues  involved  in 
this  controversy;  'That  the  said  party  of  the  first  part  does  by 
these  presents  covenant  and  agree  to  and  with  the  said  party  of 
the  second  part,  his  associates  and  successors  and  their  assigns, 
and  to  and  with  such  corporation  as  shall  be  formed  or  authorized 
by  him  or  them  as  aforesaid,  that  no  taxes  shall  be  levied  by  the 
Hawaiian  Government  for  the  period  of  twenty  years  from  the 
date  hereof,  upon  the  property  of  the  party  of  the  second  part, 
his  associates  and  successors  or  such  company,  which  shall  be 
fairly  necessary  to  the  reasonable  construction,  maintenance  and 
operation  of  the  said  steam  railroad  or  railroads.'  Which  ex- 
emption was  authorized  by  said  Chapter  62  of  the  Session  Laws 
of  1888." 

1.     Counsel  for  the  plaintiff  makes  no  contention  in  regard  to 
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the  first  question  submitted  and  concedes  that  the  exemption  of 
income  from  taxation  cannot  extend  further  than  the  exemption 
of  the  property  from  which  the  income  is  derived  and  that  a  neg- 
ative answer  should  be  given  to  the  first  question. 

2.  It  is  contended  on  behalf  of  the  defendant  that  income  is 
a  separate  and  distinct  thing  from  the  property  from  which  it  is 
derived  and  that  although  the  exemption  includes  all  property 
"fairly  necessarj'  to  the  reasonable  construction,  maintenance 
and  operation"  of  the  road,  it  does  not  follow  that  the  income 
from  such  property  is  exempt  and  cannot  be  taxed.  This  con- 
tention may  be  ingenious  but  it  can  scarcely  be  considered  sound. 
It  is  not  material  to  the  determination  of  the  question  presented 
whether  or  not  the  income  and  the  property  j>roducing  the  in- 
come are  one  and  the  same  thing.  The  real  question  is  whether 
or  not  a  tax  on  the  income  is  a  tax  on  the  property  from  which 
the  income  is  derived.  If  this  last  question  be  answered  in  the 
affirmative,  the  income  produced  from  exempt  property  is  cleajv 
ly  within  the  exemption.  This  ought  not  at  this  time  to  be  re- 
garded as  an  open  question.  The  Supreme  Court  of  the  United 
States  in  Pollock  t\  Fanmr's  Ijoan  &  Tnist  Co.,  157  U.  S.  429, 
said:  **Tlie  real  question  is,  is  there  any  basis  upon  which  to  rest 
the  contention  that  real  ej^tate  belongs  to  pne  of  the  two  great 
classes  of  taxes  and  the  rent  or  income  which  is  the  incident  of  its 
ownership  belongs  to  the  other?  We  are  unable  to  perceive  any 
ground  for  the  allied  distinction.  An  annual  tax  upon  the 
annual  value  or  annual  user  of  real  estate  appears  to  us  the  same 
in  substance  as  an  annual  tax  on  the  real  estate,  which  would  be 
paid  out  of  the  rent  or  income."    At  pp.  581. 

Again  on  the  rehearing  of  said  cause  Chief  Justice  Fuller 
speaking  for  the  court  said  that  a  tax  on  the  income  from  real 
estate  "fell  within  the  same  class  as  the  source  whence  the  in- 
come was  derived,  that  is,  that  a  tax  upon  the  realty  and  a  tax 
upon  the  receipts  therefrom  were  alike  direct."    158  U.  S.  618. 

In  a  later  case  the  same  court  held  "that  a  stamp  tax  on  a  for- 
eign bill  of  lading  is  in  substance  and  effect  equivalent  to  a  tax 
on  the  articles  included  in  the  bill  of  lading."     Fairbanks  v. 
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Tnited  States^  181  U.  S.  283,  at  p.  312.  In  the  opinions  in  this 
last  case  there  is  an  exhaustive  review  of  the  many  decisions  on 
this  interesting  subject. 

In  the  light  of  these  decisions  it  is  clear  that  a  tax  on  the 
income  derived  from  exempt  property  would  be  in  "subetance 
and  effect''  a  tax  on  the  property  producing  the  income  and  a 
violation  of  the  terms  of  the  contract,  existing  between  plain- 
tiff and  the  Government  of  Hawaii,  exempting  such  property 
from  all  taxes  for  a  term  of  twenty  years.  It  follows  that  an 
affirmative  answer  must  be  returned  to  question  number  2. 

3.  In  answering  the  next  question  it  must  be  determined 
whether  or  not  wharves,  warehouses,  scales  and  the  subsidy  paid 
by  the  government  come  within  the  exemption,  i.  a  are  they  one 
or  all,  "fairly  necessary  to  the  reasonable  construction,  maintem- 
ance  and  operation"  of  plaintiff's  railroad  ? 

The  statute  authorizing  the  Minister  of  the  Interior  to  enter 
into  the  contract  with  plaintiff's  assignor  for  the  construction  of 
the  railroad  seems  to  set  at  rest  any  doubt  relative  to  wharves  and 
warehouses  and  possibly  scales,  coming  within  the  exemption. 
The  preamble  recitCB  that  "railroads  are  essential  to  bring  pro- 
duce to  safe  ports"  and  section  3  (C.  L.  Section  632)  authorizes 
the  corporation,  from  time  to  time,  to  exercise  any  of  the  fol- 
lowing powers :  *  *  *  "It  may  Inake  such  piers,  jetties,  sta- 
tions, sidings,  wharves,  warehouses,  toll-houses,  and  other  housed,, 
yards,  engines,  machinery,  works  and  conveniences  whatsoever 
connected  witJi  the  railway  as  the  corporation  may  think  proper,, 
and  may  from  time  to  time,  alter,  repair,  or  discontinue  any  such 
apparatus,  works  and  conveniences,  and  substitute  others  in  their 
stead."    (See  also  Section  561  0.  L.) 

In  viefw  of  the  specific  authorization  of  the  construction  of 
wharves  and  warehouses  and  the  fact  that  the  principal  use  of 
the  wharf  and  warehouse  is  to  facilitate  the  operation  of  the  rail- 
road there  can  be  no  doubt  that  this  property  is  "fairly  necessary 
for  the  reasonable"  operation  and  maintenance  of  plaintiff's  road 
and  is  within  the  exemption.  The  fact  that  an  additional  and 
incidental  use  is  made  of  the  wharf  and  warehouse  in  excess  of 

9-D 
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that  for  railroad  purposes  cannot  operate  to  take  these  appliances 
out  of  the  exemption  so  long  as  the  principal  use  thereof  is  for 
^railroad  purposes.  C.  M.  and  St.  P.  Railway  Go.  v.  Board  of 
•Supervisors^  48  Wis.  665;  O.  R.  &  L.  Go.  v.  Shato^  12  Haw. 
76,  80. 

While  scales  are  not  specified  in  the  statute  above  quoted  still 
the  oompeny  is  authorized  to  make  "other  apparatus,  works  and 
conveniences  whatsoever  connected  with  the  railway  as  the  cor- 
iporation  may  think  proper."  The  broad  discretion  given  the 
company  by  this  statute  in  connection  with  the  admission  that 
the.  scales  are  used  only  to  weigh  freight  shipped  over  plaintiffs 
jrailroad  brings  this  property  within  the  exemption. 

Is  the  subsidy  granted  plaintiif'd  company  within  the  exemp- 
tion? Whatever  may  have  been  the  necessity  for  this  annual 
subsidy  to  aid  in  the  construction  of  the  road  at  the  time  it  was 
authorized,  it  is  clear  now,  that  the  &ubsidy  is  not  "fairly  neces- 
aarj'"  or  in  any  sense  necessary  or  essential  to  the  operation  and 
maintenance  of  the  road.  It  appears  from  the  submission  that 
the  road  is  operated  at  a  profit  and  that  the  subsidy  goes  only  to 
increase  the  surplus  earnings  and  the  dividends  declared.  From 
these  facts  we  conclude  that  the  subsidy  is  not  within  the  exemp- 
tion. The  answer  we  return  to  question  number  3  is,  that  rev- 
•enue  derived  from  the  wharf,  warehouse  and  scales  is  within  the 
•exemption  and  that  the  subsidy  is  not  and  is  subject  to  the  tax  as 
•claimed  by  defendant. 

4.  What  has  been  said  in  the  discusedon  of  questions  2  and 
"3  is  sufficient  justification  for  returning  a  n^ative  answer  to 
•question  number  4. 

Let  judgment  bo  entered  accordingly. 

Hatch  &  Silliman  for  the  plaintiff. 

.Robertson  d  Wilder  for  the  defendant. 
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THE  TERRITORY  OF  HAWAH  v.  JOE  CASTRO  and 

GLORA  ALMEDA. 

Appeal  fboh  DistbIct  Court,  Honolulu'. 

Submitted  Mabch  12,  1902.  Decided  Mabch  25,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

In  a  prosecution  for  adultery,  an  admlsBioiL  by  one  of  t9/K>  oodefendants 
a  irtiont  time  before  that  she  was  then  married  to  a  (third  person, 
is  competent  and  sutRcient  evidence  of  such  marriage  as  against 
heraelf,  but  not  fis  against  her  coderendant 

OPINION  OF  THE  COURT  BT  FREAR,  C.J. 

The  defendanta  were  convicted  of  adulteiy  under  Pen.  L. 
Sec.  89.  Thev  now  contend  that  there  wa&  no  evidence  of  the 
marriage  of  either  of  them. 

The  only  evidence  on  this  point  was  the  testimony  of  the 
Deputy  High  Sheriff  to  the  effect  that  the  female  defendant 
came  to  his  office  not  long  before,  that  she  had  trouble  with  her 
husband's  brother,  that  she  stated  that  she  was  a  married  woman 
and  married  to  a  man  then  working  on  Kauai,  that  she  said  ahe 
was  married  to  a  man  who  was  then  on  Kauai,  and  that  she  her- 
self said  all  this  to  the  witness. 

If  either  defendant  was  married  to  a  third  person  each  might 
be  guilty  of  adultery  under  the  statute.  The  admission  by  the 
female  defendant  a  short  time  before  that  she  was  then  married 
to  a  third  person  was  competent  and  sufficient  evidence  of  the 
marriage  as  against  herself.  See  \file8  v.  V,  8.,  103  U.  S.  304; 
Com.  V.  Caponiy  155  Mass.  534;  Williams  i\  State,  54  Ala.  131 
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(25  Am.  Rep.  665).  But  it  was  not  evidence  as  against  her  co- 
defendant.  Com.  V.  Thompson,  99  Mass.  444.  This  is  conceded 
by  the  prosecution. 

The  judgment  appealed  from  i*  reversed  as  to  the  defendant 
Joe  Castro  and  aflftrmed  as  to  the  defendant  Glora  Almeda. 

Deputy  Attomey-Ghn^iral  J.  W.  Cathcart  for  the  prosecu- 
tion. 

/.  M.  Vivas  for  the  defendants. 


FRANK  LILLIS  v.  JAMES  CARTY. 

ExCEFnONS  FBOM  ClBOUIT  CoUBT,  FlEST  ClKOUTT. 

Stjbmittod  March  11,  1902.  Decided  Mabjgh  26,  1902. 

Feear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  Judgment  below  being  supported  by  the  evidence  the  exceptions 
are  overruled. 

OPINION  OF  THE  COURT  BY  GALBRAITH.  J. 

This  is  an  action  for  damages  resulting  to  the  plaintiff  from 
an  alleged  breach  of  warranty  on  the  sale  of  a  horse.  The  de- 
fendant denied  the  warranty  and  also  the  sale  to  the  plaintiff  and 
maintained  that  he  sold  the  horse  to  a  third  party  who  in  turn 
sold  it  to  the  plaintiff.  A  jury  being  waived  the  cause  was  tried 
to  the  court.  The  court  found  that  the  plaintiff  had  failed  to 
sustain  the  burden  of  proof  imposed  on  him  by  law  and  did  not 
prove  the  sale  from  the  defendant  to  him  and  rendered  a  general 
judgment  for  the  defendant. 
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The  plaintiff  excepted  to  the  refusal  of  the  court  to  make  cer- 
tain findings  of  fact  supported  by  the  plaintiff's  evidence.  These 
findings  overlook  entirely  the  evidence  introduced  on  behalf  of 
the  defendant.  Other  exceptions  were  taken  to  the  conclusion 
of  law  made  bv  the  court  These  conclusions  of  course  are  not 
based  on  the  facts  set  out  in  the  plaintiff's  exception  but  on  those 
actually  found  by  the  court.  The  exceptions  in  this  case  only 
present  one  question  and  impose  one  duty  on  this  court,  i.  e.,  to 
determine  whether  or  not  the  evidence  supports  the  finding  and 
judgment  of  the  trial  court. 

The  judge  says  in  the  decision  in  part:  "The  court  does  not 
believe  the  plaintiff  has  sustained  the  burden  of  proof  on  all  of 
the  material  facts  in  the  case.  Mr.  lillis  is  perhaps  out  and 
injured,  but,  there  is  no  question  in  the  mind  of  the  court,  under 
the  evidence,  that  Lillis  it  not  the  proper  party  plaintiff,  on  the 
ground  that  there  is  not  sufficient  evidence  to  show  there  was  a 
sale  of  this  property  to  the  plaintiff  by  the  defendant  All  of 
the  documentary  evidence  tends  to  show,  strongly,  the  conten- 
tion of  Carty:  that  the  sale  was  directly  to  Peterson,  and,  taken 
in  that  view,  it  explains  to  the  court  why  Peterson  received  the 
twenty-five  dollars.  *  *  *  Upon  all  of  the  evidence  there  is 
only  one  way  to  find  in  this  case.  There  is  no  question  but  what 
the  horse  was  unsound.  The  defendant  himself  admits  it  *  * 
Assuming  there  was  a  warranty  the  court  holds  there  ia  not  suffi- 
cient evidence  to  sustain  plaintiff's  claim  and  must,  under  /the 
law,  and  is  compelled  to  decide  in  favor  of  the  defendant  and 
does  therefore  render  judgment  in  favor  of  the  defendant" 

Under  the  well  established  practice  in  this  court  if  the  judg- 
ment of  the  court  below  is  supported  by  the  evidence  in  the 
record  it  must  be  affirmed.  Mellis  v.  Kwnniakeay  9  Haw.  441-2 ; 
Scott  V.  sum,  13  Haw.  184;  Scott  v.  Nahale,  Id.  255. 

We  find  that  the  evidence  does  support  the  judgment  of  the 
court  below. 

The  exceptions  are  overruled. 

Peterson  d  Matheicnna/n  for  plaintiff. 
Kinney,  BaUou  d  McClanahan  for  defendant 
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EDWARD  ARMITAGE  v.  E.  F.  BISHOP,  Administrator  of 

the  Estate  of  David  Center,  deceased. 

ExcEFnoKS  FROM  CiRoniT  CouBT,  Skcond  Cibouit. 

Submitted  Makch  12,  1902.  ItecrDED  Masgh  26,  1902. 

Feeab,  C.J.,  Galbratth  Ain>  Pbbby,  JJ. 

When  Jm  an  aotlon  of  assumpeit  the  plaintiff  is  entitled,  upon  admis- 
elons  contained  in  tlie  answer,  to  judgment  for  a  certain  portiooi  of 
the  amount  claimed,  it  is  error  to  grant  a  motion  for  a  nooi-suit. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

Aseiimpsit  for  $472.50  for  professional  services  rendered  by 
the  plaintiflF,  a  duly  licensed  physician  and  surgeon,  for  the  de- 
cedent during  his  last  illness.  One  of  the  exceptionc  i:^  to  the 
granting,  by  the  judge  presiding  at  the  trial,  of  defendant's 
motion  for  a  non-suit,  the  motion  and  the  ruling  being  based 
upon  an  alleged  failure  of  proof  of  the  rendition  and  value  of 
the  services. 

In  our  opinion,  the  ruling  excepted  to  was  erroneous.  Upon 
the  defendant's  own  answer,  the  plaintiflF  was  entitled  to  judg- 
ment. The  main  allegations  of  the  declaration  are  the  following, 
contained  in  paragraph  5 : 

"That  the  above  named  defendant,  K  F.  Bishop,  as  adminis- 
trator of  the  estate  of  Da^'id  Center,  deceased,  is  indebted  to  the 
above  named  plaintiff  in  the  sum  of  four  hundred  and  seventy- 
two  and  50-100  dollars  ($472.50),  upon  an  account  for  the  ser- 
vices of  plaintiff  rendered  as  phyacian  and  surgeon  for  the  said 
David  Center,  deceased,  during  his  life  time,  and  at  his  request 
and  upon  the  promise  of  the  said  David  Center  to  pay  so  much 
as  such  services  were  reasonably  worth,  between  the  first  day  of 
November,  1900^  and  the  second  day  of  January,  1901,  bill  of 
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particularB  of  said  account  being  annexed  hereto  and  made  a 
part  of  this  bill  of  complaint,  and  that  emch  services  so  remdered 
as  aforesaid  were  reasonably  worth  the  sum  of  four  hundred  and 
seventy-two  and  50-100  dollars,  and  that  the  said  claim  is  just,. 
due  and  wholly  unpaid." 

Attached  to  the  declaration  is  an  itemized  account  for  "med- 
ical services"  rendered  on  twenty-eight  different  d^,ys  commenc-^ 
ing  with  November  1,  1900,  and  ending  with  January  2,  1902^ 
These  items  are,  one  of  $1.00,  one  of  $3.50,  eleven  of  $9.00 
each,  six  of  $10.00  each,  one  of  $11.00,  one  of  $12.00,  one  of 
$15.00,  one  of  $21.00  and  five,  being  for  December  29,  1901,. 
to  January  2,  1902,  inclusive,  of  $50.00  each.  The  defendant 
in  his  answer,  after  admitting  the  truth  of  all  the  other  allega^ 
lions  of  the  declaration  but  one, — the  truth  of  that  one  was 
proven  at  the  trial  by  undisputed  evidence — says: 

"That  he  acknowledges  that  proper  compensation  is  due  to  the 
said  plaintiff  for  professional  services  rendered  to. the  late  David 
Center  during  his  late  illness  but  that  this  defendant  as  admin- 
istrator does  not  feel  warranted  or  justified  in  paying  the  account 
as  appended  to  said  complaint,  alleging  the  same  to  be  excessive 
and  unreasonable  and  more  than  the  plaintiff  is  entitled  to  for 
the  services  rendered. 

"That  the  defendant  thinks  and  believes  that  $7.50  per  viiit 
would  be  a  proper  charge  for  visits  made  to  the  deceased  while 
lying  ill  at  Spreckelsville  on  the  Island  of  Maui,  and  whereas 
the  plaintiff  has  charged  in  his  account,  visits  at  the  rate,  of 
$9.00,  $11.00,  $12.00,  $15.00  and  as  high  as  $21.00  which  this 
defendant  believes  is  exorbitant  and  excessive  and  more  than  this 
defendant  is  warranted  in  paying  unless  by  judgment  of  court,, 
and  whereas  there  appears  in  said  account  a  charge  of  $50.00  per 
day  made  by  the  plaintiff  for  accompanying  the  deceased  to 
Honolulu,  for  5  days  beginning  Dec.  29,  1900,  and  ending 
Jan'y.  2,  1901,  which  this  defendant  believes  is  exorbitant  and 
excessive  and  more  than  this  defendant  is  warranted  in  paying 
unless  by  judgment  of  court,  said  charges  of  $50.00  per  day  for 
5  days  being  unfair  and  unjust  for  the  reason  that  inmiediately 
upon  the  arrival  in  Honolulu  on  the  morning  of  Dec.  30th,  1900^ 
the  said  David  Center  was  then  and  there  placed  in  the  Queen's 
Hospital  in  charge  of  Surgeon  C.  B.  Wood  who  immediately 
assumed  charge  and  that  the  said  plaintiff's  services  ended  then 


136  MARCH,   1902. 

and  there  notwithstanding  the  faxjt  that  he  was  present  as  a 
spectator  at  an  operation  upon  the  said  David  Center  at  a  subse- 
quent date."  In  the  concluding  paragraph,  the  defendant  prays, 
*'that  the  claim  for  the  amount  set  forth  in  the  complaint  may 
be  denied  and  that  the  jury  empanelled  for  hearing  same  may 
decide  and  fix  the  amount  which  in  its  opinion  is  properly  due 
and  payable  to  the  said  plaintiff  the  defendant  admitting  that  he 
is  entitled  to  proper  compensation  but  alleging  that  the  amount 
is  in  excess  of  his  just  rights." 

Testimony  was  adduced  showing  that  at  the  time  of  his  death 
the  decedent  was  assistant  manager  of  the  Spreckelsville  planta- 
tion and  was  residing  at  Spreckelsville,  ten  or  eleven  miles  dis- 
tant from  Wailuku,  both  on  the  Island  of  Maui,  and  that  the 
plaintiff's  home  and  office  were  at  Wailuku.  The  answer  admits 
that  $7.50  would  be  reasonable  compensation  for  each  visit  made 
flt  Spreckelsville  and,  as  we  construe  it,  admits  in  effect  that  the 
items  of  $9.00,  $11.00,  $12.00,  $15.00  and  $21.00  appearing 
in  the  account  are  all  for  visits  made  at  Spreckelsville.  Certainly 
the  answer  cannot  be  construed  otherwise  as  to  each  of  the  items 
just  mentioned  except  possibly  the  first,  for  the  items  of  $11.00, 
$12.00,  $15.00  and  $21.00  appear  in  the  account  but  onoe  each. 
It  is  clear  from  the  answer  that  the  rendition  of  the  services  as 
alleged  in  the  declaration  proper  and  appended  account,  is  ad- 
mitted and  that  the  defendant  merely  desired  an  adjudication  by 
the  jury  as  to  the  value  of  those  services.  The  plaintiff  was 
entitled,  upon  defendant's  own  admissions,  to  judgment  in  some 
amount  and  it  was  therefore  error  to  grant  a  non-suit.  The  other 
exceptions  need  not  be  passed  upon. 

The  exception  considered  is  sustained  and  a  new  trial  ordered. 

(r.  Hms  ioT  plaintiff.     • 

J.  A.  Magoon  and  T.  I.  Dillon  for  defendant. 
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H.  R.  HITCHCOCK  v.  HAWAIIAN  TRAMWAYS  COM- 
PANY, Limited. 

Exceptions  fbom  Cikouit  Coubt,  First  Cibcuit. 

Submitted  Mabch  4,  1902.  .  Decided  Maboh  27,  1902. 

Fbeab,  C. J.,  Galbraith  and  Pebby,  JJ. 

Objection  to  instructions,  directions  or  conduct  of  IflLe  trial  Judge  to  tfhe 
Jury  must  be  promptly  made  by  noting  eixception  thereto  In  order 
that  the  same  may  be  subject  to  review  on  appeal. 

OPINION  OF  THE  COURT  BY  GALBRAITH.  J. 

This  is  an  action  for  damages  resulting  to  the  plaintiff  from 
the  alleged  carelessnees  of  an  agent  and  employee  of  the  defend- 
ant. The  jury  returned  a  verdict  for  the  defendant  The  plain- 
tiff comes  to  this  court  on  exceptions,  (1)  to  the  overruling  of 
the  motion  for  a  new  trial;  (2)  that  the  trial  court  coerced  the 
jury  into  finding  a  verdict. 

The  exception  to  the  verdict  of  the  jury,  properly  embodied 
in  the  motion  for  a  new  trial,  "that  the  verdict  was  contrary  to 
the  law  and  the  evidence  and  the  weight  of  the  evidence,"  was 
not  well  taken.  The  plaintiff  and  two  othersi  testified  in  his  be- 
half and  if  their  evidence  was  accepted  as  trut*  by  the  jury  the 
defendant  was  liable  and  the  verdict  should  have  been  for  the 
plaintiff.  On  the  other  hand  five  witnesses  testified  for  the  den 
fendant;  and  if  they  were  believed  by  the  jury  the  defendant 
was  in  no  wav  at  fault  and  was  not  liable.  So  a  verdict  for 
either  party  would  have  found  suppc»rt  in  the  evidence. 

The  alleged  acts  of  coercion  consisted  of  keeping  the  jury 
out  after  they  had  reported  that  they  could  not  agree,  and  certain 
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charges  and  statements  made  by  the  judge  to  the  jury  at  the  sev- 
eral times  they  reported  to  the  court  No  exceptiona  were  taken 
by  counsel  to  any  of  these  charges  or  statements  at  the  time  they 
were  made.  Counsel  was  present  and  assenting  to  each  of  them 
and  did  not  discover  that  they  amounted  to  "legal  coercion^'"  until 
after  the  verdict  was  returned  against  his  client  If  the  conduct 
of  the  judge  was  objectionable,  counsel  should  have  noted  excep- 
tions at  the  time.  GUkspie  i\  MoBryde^  13  Haw.  433.  The 
counsel  for  the  plaintiff  not  only  acquiesced  in  the  acts  and  in- 
structions alleged  to  constitute  "legal  coercion,"  by  his  silence^ 
but  positively  refused  to  consent  to  the  discharge  of  the  jury  at 
noon  on  the  day  after  the  cause  was.  given  to  it  and  after  most 
of  the  acts  here  complained  of  had  taken  place.  He  is  now  in 
no  position  to  allege  as  error  matters  to  which  he  gave  his  ap- 
proval in  the  presence  of  the  court  and  jury.  As  was  said  in 
Lihue  PI  Go.  v.  KepaUii,  18  Haw.  316,  "Counsel  on  the  con- 
trary, saw  fit  to  speculate  on  the  chances  of  a  favorable  verdict. 
Having  done  so  the  plaintiff  must  abide  by  the  consequences; 
by  his  conduct  he  has  waived  such  right  as  he  otherwise  might 
have  had  to  the  relief  now  sought." 

The  exceptions  are  overruled. 

Oeo.  A,  Davis  for  plaintiff. 

J.  T.  De  Bolt  for  defendant 


JOHN  KIDWELL  v.  FRANK  GODFBET. 
Appeal  fbom  CiBOurr  Judge,  Fibst  Cibouit. 

Submitted  March  4,  1902.  Decided  Maech  29,  1902. 

Freak,  C.J.,  Galbraith  and  Perry,  JJ. 

If  the  purpose  of  a  trust  Is  to  keep  and  preserve  the  estate  for  a  time 
subject  to  such  directions  as  the  grantor  may  give,  one  of  which 
directions  may  be  to  convey  to  another,  such  trust  ie  not  within 


KIDWELL  V.  GODFREY.  139 

the  operation  of  the  £H;aitute  of  Uses,  asBuming  such  statute  to  be  in 
force  tn  this  Territory.  A  duty  is  imposed  on  the  truc^ee  to  convey, 
if  requested,  and  to  otherwise  do  as  directed,  aaid  the  full  per- 
formance of  the  duty  makes  it  necessary  that  the  legal  tiftle  should 
l>e  in  'hlm« 

In  such  a  case,  equity  has  Jurisdiction  to  compel  the  trustee  to  convey 
the  legal  title  to  the  cestui  que  trust  upon  request  and  to  enjoin  an 
action  at  law  to  quiet  title  instituted  under  the  statute  \>7  the 
respondent  against  the  complaifnant  prior  to  the  filing  of  the  hill. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

Bill  in  equity  with  prayer  that  an  action  at  law  be  peetrained, 
that  reepondent  be  declared  a  trustee  for  the  complainant  of  cer- 
tain land  and  that  he  be  ordered  to  execute  and  deliver  a  deed 
conveying  his  legal  title  to  said  land  to  the  complainant  The 
facts,  as  alleged,  are  as  follows:  The  land  of  Wailele,  situate  at 
Manoa,  Oahu,  was  demised  by  its  former  owner,  Theophilus 
Metcalf ,  to  his  son  Frank  for  life  and  upon  hia  death  to  his  law- 
fully begotten  children.  Frank  Metcalf  died  on  March  9,  1900, 
leaving  surviving  him  his  lawfully  begotten  children,  Emma  and 
Thoma&  On  October  S,  1895,  Emma  executed  a  deed  convey- 
ing her  interest  in  said  land  to  Paul  Neumann  in  trust  to  "keep 
and  preflerve  for  the  benefit  of  said  grantor  subject  to  such 
further  instructions  which  the  grantor  may  give  to  aaid  trustee 
in  writing  duly  acknowledged."  On  March  8,  1899,  Emma 
quitclaimed  all  her  right,  title  and  interest  in  Wailele  to  com- 
plainant for  the  consideration  of  $400.00,  but  no  conveyance 
was  obtained  by  Kidwell  from  the  trustee.  Subsequently 
Thomas  Metcalf  by  a  deed  executed  during  his  minority  and  also 
by  a  confirmatory  deed  executed  aften'  he  attained  his  majority, 
conveyed  to  complainant  all  his  right,  title  and  interest  in  the 
land.  Paul  JN'eumann  died  on  or  about  July  2,  1901,  and  one 
Alice  Metcalf  was  thereafter,  by  decree  of  court,  made  his  suc- 
cessor in  the  trust  created  by  the  deed.  On  January  9,  1902,  a 
deed  was  executed  by  Alice  Metcalf  as  such  trustee,  purporting 
to  act  under  the  authority  and  direction  of  Emma  expressed  in 
writing  duly  acknowledged,  and  by  Alice  as  attorney-in-fact  for 
Enuna,  conveying  to  the  respondent  "all  my  right,  title  and 


140  MARCH,   1902. 

interest,  consisting  of  an  undivided  one-half,"  in  the  land  of 
Wailele.  Godfrey  then  instituted  at  law  an  action  to  quiet  title, 
against  Kidwell,  alleging  substantially  the  foregoing  facts  and 
claiming  to  be  entitled  to  an  undivided  one-half  of  the  land  in 
fee  simple.  Respondent  demurred  to  the  bill  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
and  the  Circuit  Judge  sustained  the  demurrer  and  dismissed  the 
bill  on  the  ground  that  the  complainant  has  a  plain,  speedy  and 
adequate  remedy  at  law.  From  that  ruling  this  appeal  is  taken. 
Respondent's  contention  is,  (a)  that  the  trust  created  by  the 
deed  was  a  dry  trust,  that  by  the  operation  of  the  Statute  of  Uses 
the  legal  title  became  at  once  vested  in  Emma  and  that  therefore 
Kidwell  may  defend  the  action  at  law  by  showing  that  the  legal 
title  is  in  himself;  (b)  that  Kidwell  may  set  up  an  equitable 
estoppel  as  a  defense  to  the  action;  and  (c)  that  Kidwell  may 
prove  his  equitable  title  in  the  action. 

Whether  or  not  the  Statute  of  Uses  is  in  force  in  this  Terri- 
tory we  need  not  say.  The  trust  in  question  is  not  one  within  the 
operation  of  the  statute.  The  object  of  the  trost  was  to  keep  and 
preserve  the  estate  for  a  time  subject  to  such  directions  as  the 
grantor  might  give,  one  of  which  directions  might  be  to  convey 
to  another.  A  duty  was  imposed  upon  the  trustee  to  convey,  if 
requested,  and  to  otherwise  do  as  directed,  and  the  full  perform- 
ance of  the  duty  made  it  necessary  that  the  legal  title  should 
be  in  him.  ^'To  the  application  of  the  statute  in  England  and 
elsewhere,  there  are  certain  well-defined  exceptions,  or  rather 
rules  of  construction,  which  limit  the  effect  of  the  statute.  One 
rule  relates  to  special  or  active  trusts  which  were  never  within 
the  purview  of  the  statute.  Therefore,  if  any  agency,  duty  or 
power  be  imposed  on  the  trustee,  as  by  a  limitation  to  a  trustee 
and  his  hears  to  pay  the  rents,  or  to  convey  the  estate,  or  if  any 
control  is  to  be  exercised  or  duty  performed  by  the  trustee  in 
applying  the  rents  to  a  person's  maintenance,  or  if  the  purpose 
of  the  trust  is  to  protect  the  estate  for  a  given  time,  or  until  the 
death  of  some  one,  in  all  these  and  in  other  like  cases,  the  opera- 
lion  of  the  statute  is  excluded,  and  the  trusts  or  usee  remain  mere 
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equitable  estates.  Perry  on  Trusts,  p.  305." — Estdute  of  Boardr 
inan,  5  Haw.  147.  See  also  Perry  on  Trusts,  §  305;  Lewis  on 
Trusts,  p.  210;  Morton  v.  BwfTctt,  22  Me.  263;  Norton  v. 
Ijemard,  12  Pick.  156;  Meacham  v.  Steele^  93  HI.  137,  145; 
Hutchins  v.  Heywoody  50  N.  H.  497;  and  Reed  v.  Power ^  12 
K.  I.  16. 

That  on  tl^e  facts  alleged  an  equitable  estoppel  against  God- 
frey could  be  successfully  claimed,  is  at  least  not  clear.  Assum- 
ing, however,  that  Godfrey  could  be  held  estopped  from  setting 
up  at  law  title  to  the  land^  such  defense  would  not  furnish  a 
remedy  full  and  complete  as  that  which  complainant  may  obtain 
in  equity.  The  estoppel  would  not  pass  the  legal  titla  Tiede- 
mann,  Real  Property,  §§  729,  730.  In  equity  the  respondent 
can  be  decreed  to  convey  such  title  to  the  complainant  and  thus 
remove  all  cloud  from  the  latter's  title.  So,  also,  of  the  third 
contention.  Even  if  the  defendant  may  establish  his  equitable 
title  in  the  action  at  law,  still  it  will  be  open  to  him  to  apply  to 
equity  for  a  decree  requiring  Godfrey  to  convey  to  him  the  legal 
title.  He  may  so  apply  now  as  well  aa  after  a  verdict  at  law, 
and  if  he  does  so  now,  equity  may  determine  the  whole  matter 
and  restrain  the  action  at  law.  We  think  that  under  the  circum- 
Btances  Equity  has  jurisdiction.  See  16  Am.  &  Eng.  Enc.  of 
Law,  2nd  ed.,  367. 

ITie  decree  appealed  from  is  reversed  and  the  cause  remanded 
far  such  further  proceedings  as  may  be  proper. 
Robertson  d  Wilder  for  complainant. 
Fitch  &  Thompson  for  the  respondent. 
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MARY  SYLVA  KEAXU  v.  KAOHI,  KAHOOHANOHA- 

NO,  NUU,  and  KALFNA. 

Exceptions  fbou  OrHourr  Court,  Second  Cntouir. 

SuBHrrrsD  March  12, 1902.  Decided  Maboh  29, 1902. 

Fbeas,  C.J.,  Galbkatth  and  Pekbt,  JJ. 

t 

A  devtee  af  "all  thalt  piece  and  parcel  oif  land"  carries  the  fee. 

An  expression  <that  the  devise  "is  to  be  her  dower  without  any  personal 
property  biut  this  is  much  more  than  if  she  took  her  dower  of  all 
my  estate"  does  not  show  an  intention  that  the  devise  was  to  be 
for  life  only. 

OPIKION  OF  THE  COURT  BY  FRBAR,  C.J. 

Ejectment  for  apanas  1  and  2,  L.  C.  A.  2,672.  Trial  by  the 
court,  jury  waived,  on  agreed  facts.  Judgment  for  plaintiff. 
Exceptions  by  defendants. 

The  only  question  presented  for  our  determination  is  whether 
under  the  will  of  one  Manuel  Sylva,  admitted  to  probate  in  1874, 
his  widow,  Ohina^  took  a  fee  simple  or  only  a  life  estate.  The 
plaintiff,  daughter  of  the  testator,  claims  on  the  theory  that  the 
widow,  now  dead,  took  only  a  life  estate.  The  defendants  claim 
under  the  widow  by  descent  on  the  theory  that  she  took  a  fee 
simple. 

The  devise  in  question  reads  as  follows:  "I  will  and  bequeath 
to  my  wife  Ohina  all  that  piece  and  parcel  of  land  situate  in 
Waiehu  by  name  Pahapahawale  containing  3  acres  and  46-100 
it  being  the  wish  of  my  ^vife  Ohina  that  I  should  do  so  and  that 
is  to  be  her  dower  without  any  personal  property  but  this  is  much 
more  than  if  she  took  her  dower  of  all  my  estate." 

It  seems  to  be  taken  for  granted,  and  we  are  of  the  opinion, 

that  if  this  clause  of  the  will  had  ended  with  the  description  of 
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Ihe  property,  it  would  have  carried  the  fee.  True,  it  has  not 
"been  decided  in  this  jurisdiction,  so  far  as  we  are  aware,  that  a 
■devise  merely  of  a  ''piece  and  parcel  of  land"  would  carry  the 
fee  in  the  absence  of  the  word  "heirs"  or  other  words  indicating 
iin  intention  to  devise  the  fee,  although  it  has  been  held  that  the 
word  "property"  or  the  word  "estate"  in  a  will  is  sufficient  to 
■carry  the  fee.  Henien  v.  Kamakaia,  10  Haw.  547;  Broum  v. 
Bronyrij  11  Haw.  47;  Robinson  v,  Aheongy  13  Haw.  196.  But 
it  has  be^^n  held  that  a  conveyance  of  a  "])iece  of  land"  may 
<*arry  the  fee  without  the  use  of  the  wonl  "heira,"  and  the 
reasoning  by  which  that  conclusion  was  reached  would  apply 
Avith  greater  force  in  the  case  of  a  devise.  Branca  v,  Makwi- 
Jcaney  13  Haw.  499. 

It  is  contended,  however,  and  the  trial  judge  held,  that  the 
words  relating  to  dower  indicate  an  intention  that  the  estate 
should  be  for  life  only,  as  dower  in  real  estate  is  for  life  only. 
The  devise,  however,  was  not  made  as  dower,  for  dower  cannot 
be  create*!  or  assigned  by  will.  It  was  in  lieu  of  dower  and 
might  as  well  have  been  in  fee  simple  as  for  life.  It  was  also  in 
place  of  one-third  of  the  personal  estate  absolutely  as  well  as  in 
place  of  one-third  of  the  real  estate  for  life.  It  was  also  under- 
stood to  be  "much  more  than  if  she  took  her  dower." 

The  exceptions  are  sustained,  the  judgment  of  the  Circuit 
-Court  is  reversed  and  the  case  is  remanded  to  that  court  for 
further  proceedings  consistent  with  these  views. 

J.  M.  KaneaJcua  for  plaintiflF. 

W.  A.  Whiting  and  Oeo.  Hons  for  defenda/its. 
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JOHN  J.  GRACE  and  FRANK  L.  IRWIN,  Copartners,  v. 
CARL  S.  SMITH,  ADMINISTRATOR  OF  THE  ES- 
TATE OF  ITO,  Deceased. 

Obioinal. 

Submitted  I^Iaech  17,  1902.  Decided  Apeil  3,  1902. 

Freak,  C.J.,  Galbraith  and  Perry,  JJ. 

Expenses  of  the  last  illness  of  a  decedent  are  not  entitled  to  priority 
of  paymenit  over  ordinary  debts. 

OPINION  OP  THE  COURT  BY  FRBAR.  C J. 

The  only  question  for  determination  on  this  submission  on 
agreed  facts  is  whether  the  plaintiffs,  physicians  and  surgeons^ 
are  entitled  to  priority  of  payment  for  professional  services 
rendered  the  decedent  during  his  last  illness,  that  is,  priority  over 
ordinary  creditors. 

We  have  no  statute  on  the  subject  In  the  absence  of  statute, 
the  expenses  of  the  last  illness  have  no  priority.  2  Woemer,  Ad- 
ministration, Sees.  361,  364,  365;  8  Am.  &  Eng.  Enc.  of  Law, 
2nd  Ed.  1037.  In  most  of  the  states  such  expenses  by  statute 
rank  next  after  the  expenses  of  administration,  funeral  expenses, 
and  debts  to  the  United  States,  and  before  ordinary  debts.  This 
seems  to  be  just,  but  it  is  for  the  legislature,  not  the  courts,  to 
so  provide.  Under  the  law  we  must  hold  that  the  plaintiffs'  claim 
should  be  paid  pro  rata  with  other  ordinary  claims,  the  estate  of 
the  decedent  being  insufficient  to  pay  them  all  in  full. 

Judgment  accordingly. 

Plaintiffs  in  person. 
Defendant  in  person. 
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Wn-LIAM  W.  HABRIS  v.  SENRY  E.  COOPER,  Secretaiy 

of  the  Territory  of  Hawaii. 

Obiginal. 
Submitted  Apbil  4,  1902.  Decided  April  6,  1902. 

Freab,  C.J.,  Galbeaith  and  Perry,  JJ. 

Under  the  provleione  of  the  election  law  that  candidaftea  shall  he 
nolnlnated  hy  writiing  signed  by  not  less  than  twenty-five  qualified 
eleotora  of  the  district  and  deposited  togetlher  wiith  tweaty-five 
doUars  with  the  Secretary  of  the  Territory  not  Hess  than  a  pre- 
scribed time  before  the  election,  and  that  ithe  ballots  shall  contain 
the  names  of  all  candidates  so  nominated  and  no  other  name,  the 
Secretary  cannot  lawfully  inquire  into  and  pass  upon  the  quallfica- 
tlone  of  a  candidate  or  decline  to  place  his  name  upon  the  ballots 
if  he  is  duly  nominated,  even  though  he,  the  Secretary,  may  believe 
him  to  be  disqualified,  nor  can  the  counts  compel  him  to  do  so, — 
although  the  Secretary  may  inquire  into  and  pass  upon  the  question 
of  due  nomination  and  omit  from  the  ballots  the  name  of  a  candi- 
date if  the  law  prescribing  the  requirements  of  a  due  nominaition 
has  not  been  complied  with  and  may  be  comi>elled  by  the  courts 
to  perform  his  duty  In  that  respect 

opinion  op  the  court  by  FREAR,  C.J. 

This  18  a  subioission  on  agreed  facte  under  Civil  Laws,  Sec- 
tion 1265,  as  amended  by  the  T^awa  of  1898,  Act.  18.  The  prac- 
tical question  for  our  determination  is  whether  under  the  eleo- 
tion  law  the  Secretary  of  the  Territory,  who  has  charge  of  the 
printing  of  ballots,  should  omit  therefrom  the  name  of  a  candi- 
date for  representative  who  though  duly  nominated  is  not  elig- 
ible. More  broadly  stated,  the  question  is  whether  the  Secretary 
can  go  behind  the  question  of  due  nomination  and  inquire  into 

10-D 
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and  pass  upon  the  question  of  the  qualifications  of  the  candidate. 
The  facts  agreed  on  are  in  substance  as  follows:     A  special 
•election  was  called  for  April  9,  1902,  to  fiU  a  vacancy  caused  by 
•the  death  of  a  member  of  the  house  of  representatives.     The 
;  plaintiff  was  duly  nominated  and  is  qualified  to  be  a  representa- 
tive.    One  August  Dreier  also  was  duly  nominated  but  is  not 
sjualified  to  be  elected.     On  April  1,  1902,  the  plaintiff  filed  a 
protest  with  the  Secretary  against  placing  Mr.  Dreier's  name 
upon  the  ballot.     On  the  next  day  tie  Secretary  overruled  the 
protest  and  notified  the  plaintiff  of  his,  the  Secretary's,  determin- 
ation to  place  Mr.  Dreier's  name  upon  the  ballots.    The  Secre- 
tary is  now  causing  the  ballots  to  bd  prepared  and  printed  with 
Mr.  Dreier's  as  well  as  the  plaintiff's  name  upon  them.     The 
Secretary's  sole  reason  for  overruling  the  plaintiff's  protest  and 
•determining  to  place  Mr.  Dreier's  name  on  the  ballots  is  his  be- 
lief that  he  is  without  authority  to  inquire  into  and  pass  upon 
the  qualifications  of  a  duly  nominated  candidate. 

The  ground  stated  for  Mr.  Dreier's  disqualification  is  his 
.failure  to  meet  the  requirement  of  Section  40  of  the  Organic 
Act,  "that  in  order  to  be  eligible  to  be  a  member  of  the  house  of 
representatives  a  person  shall,  at  the  time  of  election,"  besides 
jwssessing  other  enumerated  qualifications,  "be  qualified  to  vote 
for  representatives  in  the  district  from  which  he  is  elected."  The 
jeason  why  he  is  not  qualified  to  vote  for  representatives  in  that 
Kiistrict  is  not  stated,  though  we  understand  it  to  be  that  he  is  not 
;a  registered  voter  in  that  district  as  required,  among  other  qual- 
ifications, by  Section  60  of  the  same  Act,  "in  order  to  be  qual- 
ified to  vote  for  representatives." 

The  fact  being  undisputed  for  the  purposes  of  this  case  that 
Mr.  Dreier  is  not  eligible  to  be  a  representative,  the  sole  ques- 
*tion  is  whether  the  Secretary  should  omit  his  name  from  the 
official  ballot,  or  rather  whether  this  court  should  compel  him 
to  do  so.  The  statutory  provisions  involved  are  Sections  66  and 
•  89  of  the  election  rules.  Civil  Laws,  pp.  804,  815,  as  amended 
'.by  Section '64  of  the  Organic  Act.    These  read  as  follows: 

'"§  56.    ^o  person  shall  be  permitted  to  stand  as  a  candidate 
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for  election  to  the  legislature  unless  he  shall  be  nominated  and 
so  requested  in  writing,  signed  by  not  less  than  twenty-five  duly 
qualified  electors  of  the  District  in  which  an  election  is  ordered, 
and  in  which  he  is  requested  to  be  a  candidate.  Such  nomina- 
tion shall,  except  as  hereinafter  provided,  be  deposited  with  the 
Secretary  of  the  Territory  not  less  than  thirty  days  before  the 
day  of  a  general  election  or  twenty  days  prior  to  a  special  elec- 
tion, except  on  the  Island  of  Oahu,  where  such  nomination  shall 
be  deposited  not  less  than  ten  days  before  the  day  of  any  elec- 
tion. 

"Kach  nomination  shall  be  accompanied  by  a  deposit  of  twen- 
ty-five dollars,  on  account  of  the  expenses  attending  the  election, 
which  amount  shall  be  paid  into  the  Treasury  as  a  Government 
realization. 

"Upon  receipt  at  the  office  of  the  Secretary'  of  the  Territory 
of  a  nomination  of  a  candidate,  the  day,  hour,  and  minute  when 
it  was  received  shall  be  endorsed  thereon. 

"Provided,  however,  that  in  case  of  the  withdrawal  or  death  of 
.  a  candidate,  a  new  nomination  or  nominations  to  replace  the 
name  of  the  person  who  has  died  or  withdrawn,  may  be  made, 
irrespective  of  such  limit  of  time,  with  the  Inspectors  of  Election 
of  the  Districts  in  which  death  or  withdrawal  has  taken  place, 
and  tlie  fee  herein  required  deposited  with  them. 

"In  such  case  a  voter,  while  voting,  may  write  the  name  of 
any  such  new  candidate  upon  the  ballot,  and  vote  for  it  as 
herein  provided." 

"§  89.  The  ballots  used  in  any  Representative  election  dis- 
trict for  the  election  of  Representatives,  shall  be  of  uniform 
size,  weight,  shape,  thickness,  and  of  the  same  siring  color. 

"Except  as  provided  in  Section  56  hereof,  the  ballots  for  each 
Representative  election  district  shall  contain  the  names  of  all 
candidates  for  Representatives  for  such  district  who  have  been 
duly  nominated  in  manner  herein  provided,  and  shall  contain  no 
other  name." 

The  last  part  of  Section  89  is  clear.  On  the  one  hand  the 
ballot  ^hall  c(mtam  the  names  of  all  candidates  who  ha\e  been 
duly  nominated  in  manner  herein  provided,  that  is,  duly  nom- 
inated under  Section  56.  On  the  other  hand  it  shall  not  contain 
the  name  of  any  person  not  duly  nominated.  In  other  words  the 
Secretary  not  only  may  but  should  decline  to  place  upon  the 
ballots  the  name  of  any  candidate  if  his  nomination  is  not  signed 
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by  at  least  twenty-five  persons,  or  if  among  the  signera  there  are 
not  at  least  twenty-five  qualified  electors  of  the  district,  or  if  it  is 
not  filed  with  the  Secretary  within  the  prescribed  time,  or  if  it  is 
not  accompanied  by  a  deposit  of  twenty-five  dollars,  etc.  The 
first  part  of  Section  56  is  to  the  same  effect,  that  "no  person  shall 
be  permitted  to  stand  as  a  candidate  for  election  to  the  legisla- 
ture unless,'^  etc.  The  duty  of  the  Secretary  in  these  respects  is 
clearly  prescribed  by  the  statute.  This  duty  also  is  ministerial 
and  the  courts  may  enforce  its  performance.  But  the  Secretary 
is  not  authorized  to  omit  the  name  of  a  candidate  who  has  been 
duly  nominated,  much  less  is  there  a  duty  on  his  part  to  do  so 
e\'en  though  he  believes  the  candidate  to  be  ineligible,  and  the 
court  cannot  compel  him  to  do  what  it  is  not  his  duty  to  do. 

Counsel  for  the  plaintifip  suggest  many  evils  as  possible,  or  as 
likely  to  occur,  if  the  names  of  persons  who  are  ineligible  are 
allowed  to  be  placed  upon  the  ballots  and  counsel  for  the  nom- 
inators of  Mr.  Dreier  suggest  other  evils  if  the  many  delicate 
and  diflieult  questions  that  might  ari^ie  aa  to  the  elegibility  of  a 
candidate  were  to  be  determined  by  a  single  executive  officer. 
Such  evils  are  largely  imaginary.  Practically  few  of  them  would 
be  likely  to  occur  at  all  and  they  but  seldom  and  there  are  other 
remedies  provided  than  through  the  Secretary  or  the  court.  If 
the  electors  should  vote  for  an  ineligible  candidate  and  if  he 
should  receive  the  largest  number  of  votes  and  if  a  certificpte  of 
election  should  be  issued  to  him,  the  house  of  which  he  might 
claim  to  be  a  member  could  so  ascertain  and  declare  him  not 
elected. 

The  very  fact  that  "each  house  shall  be  the  judge  of  the  elec- 
tions, returns,  and  qualifications  of  its  members"  (Organic  Act, 
Sec.  15)  is  sufficient  reason  why  neither  the  Secretary  nor  the 
courts  should  undertake  to  pass  upon  the  question  of  the  eligibil- 
ity of  a  candidate  except  when  it  is  clearly  their  duty  to  do  so. 
The  jurisdiction  of  each  house  of  the  legislature  is  exclusive  in 
such  cases.  Each  branch  of  the  government  must  respect  the 
prerogatives,  of  each  of  the  othere.  The  action  of  the  courts  in 
requiring  executive  officers  to  perform  ministerial  duties  under 
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the  election  law  is  not  a  usurpation  of  jurifldiction  veeted  exelus- 
ivelj  in  the  respective  houses  of  the  legislature,  but  on  the  oon- 
traiy  is  often  an  aid  to  that  jurisdiction  by  compelling  thQ  per- 
formance of  acts  necessary  to  enable  the  house  to  act  The 
question  of  the  eligibility  of  a  candidate  is  diffearent.  It  may  be, 
though  as  to  this  we  express  no  opinion,  that  even  that  question 
would  have  to  be  passed  upon  by  the  courts  in  some  cases  inci- 
dentally and  even  that  it  would  be  the  duty  of  each  house  to 
apply  the  law  as  so  construed  by  the  courts^  though  not  com- 
pellable to  do  so.  Each  branch  of  the  goyernment  has  certain 
powers  and  duties  which  the  other  branches  cannot  control  Each 
branch  may  abuse  its  powers  but  that  possibility  is  not  a  ground 
for  the  usurpation  of  its  powers  by  another  branch.  It  is  to  be 
presumed  that  each  branch  will  act  according  to  law. 

As  already  stated  it  ia  agreed  for  the  purposes  of  this  case  that 
Mr.  Dreier  is  ineligible  to  membership  in  the  house  of  repreeen- 
tatives,  and  since  the  statute  does  not  in  terms  authorize  the  Sec- 
retary to  pass  upon  the  question  of  eligibility,  the  only  ground 
that  can  be  urged  in  support  of  the  view  that  he  should  omit  the 
name  from  the  ballots  or  that  the  court  should  compel  him  to 
omit  it,  is  the  supposed  absurdity  of  placing  on  the  ballots  the 
name  of  a  person  who  cannot  be  elected  to  or  hold  a  seat  in  the 
house,  and  that  therefore  the  Secretary  is  on  general  principles 
or  by  implication  given  the  power  to  pass  upon  the  question  of 
eligibility  and  to  omit  the  name  of  an  ineligible  person,  or  at 
least  that  the  court  may  prevent  the  perpetration  of  an  absurdity. 
The  answer  to  this  is  that  the  duties  of -the  Secretary  are  pre- 
scribed by  the  statute  and  the  court  is  not  a  panacea  for  all 
wrongs  or  evils.  The  courts  act  within  certain  defined  Umits. 
The  matter  in  question  is  without  those  limits  both  because  the 
court  cannot  compel  the  performance  of  what  is  not  a  duty  under 
the  statute  and  because  the  matter  in  question  is  within  the 
proper  sphere  of  another  branch  of  the  government 

The  same  argument,  if  sound,  would  apply  to  some  extent,  if 
not  with  equal  force,  to  the  powers  or  duties  of  other  officers 
who  may  be  called  upon  to  act  at  other  stages  under  the  election 


150  APRIL,   1902. 

law.  I  or  instance,  could  the  Inspectora  of  Election  in  any  pre- 
cinct rightfully  take  it  upon  themselves  to  decline  to  count  the 
voteq  cast  for  a  candidate  whom  they  believed  to  be  ineligible  or 
to  send  the  number  of  votes  cast  for  such  candidate  to  the  High 
Sheriff  or  Sheriflf,  or  could  the  latter  decline  to  issue  a  certificate 
of  election  to  a  candidate  who  has  received  the  largest  number  of 
votes  because  he  believed  him  ineligible?  Or  could  the  courts 
step  in  at  each  stage  and  compel  such  action  on  the  ground  that 
the  candidate  is  ineligible?  Perhaps  the  most  instructive  case 
that  has  come  to  our  notice  in  this  connection  is  that  of  People 
t?.  Board  of  Canvassertt,  129  N.  T.  360.  In  that  case  a  candi- 
date for  senator  was  ineligible  but  had  received  the  greatest  num- 
ber of  votes.  The  State  Board  of  Cauvaasers  declined  to  issue  a 
certificate  of  election  to  him.  He  applied  to  the  court  for  a  writ 
of  mandamus  to  compel  them  to  do  so.  The  Court,  consisting  of 
seven  judges,  was  unanimously  of  the  opinion  that  the  duty  of 
the  Board  so  far  as  it  went  was  ministerial  and  enforceable  by 
the  courts,  but  that  it  could  not  go  behind  the  returns  and  in- 
quire into  the  eligibility  of  the  candidate.  The  question  then 
arose  whether  the  court  should  compel  the  Board  to  issue  a  cer- 
tificate of  election  to  one  who  was  clearly  ineligible.  The  ques- 
tion wai*  the  converse  of  what  it  is  in  the  present  case.  It  was 
what  the  question  would  be  here  if  the  Secretary  had  declined  to 
place  Mr.  Dreier's  name  on  the  ballots  and  Mr.  Dreier  had 
brought  proceedings  to  compel  him  to  place  the  name  on  the 
ballots.  The  majority  of  the  couil,  five  judgjee,  applying  to  that 
case  the  general  principle  that  mandamus  should  not  issue  to 
accomplish  a  wrong  or  the  violation  of  a  constitutional  provision 
or  except  to  secure  or  protect  a  clear  legal  right,  went  into  the 
question  of  eiegibility  as  a  necessary  preliminary  question  to  be 
determined  as  a  basis  for  determining  the  other  question  and, 
having  found  that  the  candidate  was  ineligible,  declined  to  allow 
the  writ  to  compel  the  Board  to  issue  a  certificate  of  election.  Of 
course,  the  candidate  could  without  the  certificate  go  before  the 
senate  and  there  establish  his  right,  if  he  had  a  right,  to  a  seat. 
The  minority,  two  judges,  were  of  the  opinion  that,  in  view  of  the 
constitutional  provision  making  each  house  the  judge  of  the  elec- 
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tions,  returns,  and  qualificatione  of  its  own  membere,  the  court 
should  not  go  into  the  question  of  eligibility  at  all  but  should 
compel  the  Board  to  issue  the  certificate  of  election,  notwith- 
standing the  general  rule  that  mandamus  should  not  issme  except 
to  protect  a  clear  right  In  other  words  according  to  the  reason- 
ing of  the  majority  in  that  case  the  court  should  not  compel  the 
Secretary  to  omit  Mr.  Dreier's  name  and  should  not  compel  him 
to  place  it  on  the  ballots,  although  it  was  his  ministerial  duty  to^ 
do  so.  According  to  the  reasoning  of  the  minority  in  that  case^ 
the  court  should  not  only  not  compel  the  Secretary  to  omit  the 
name  but  should,  if  he  did  omit  it^  compel  him  to  place  it  upon, 
the  ballot 

The  cases  cited  in  behalf  of  the  plaintiff,  State  v.  LeseueVj  103. 
Mo.  253;  State  v.  Allen,  62  K  W.  (Neb.)  35;  State  v,  Fatleyy 
76  N.  W.  (N.  D.)  996,  are  not  inconsistent  with  the  foregoing^ 
views.  On  the  contrary  they  seem  rather  to  support  them.  They 
go  to  show  that  the  officer  to  whom  is  committed  the  preparation 
of  the  ballots  may  look  into  the  question  of  whether  the  nomina- 
tion has  been  made  as  required  by  the  statute  but  they  also  tend 
to  show  by  implication  at  least  that  he  cannot  go  further  and  in- 
quire into  the  question  of  the  eligibility  of  thfe  candidate.  Other 
instructive  cases  are  State  v.  Van  Campy  54  N.  W.  (Neb.)  113; 
Lucas  t\  Rinfjsrudy  53  K  W.  (S.  D.)  426;  Athesan  v.  Lay,  115 
Mo.  538;  Price  r.  Lvshy  9  L.  R.  A.  (Mont)  467;  State  v.  Board 
of  CanmsserSy  31  Pac.  (Mont)  536;  O'Ferrall  v.  Colby,  2^ 
Minn.  180;  Chdick  v.  New,  14  Ind.  93;  Maynard  v.  Board  of 
Canra^erSy  84  Mich.  228,  245;  Bingham  t\  Jetoett,  66  N. 
H.  382. 

In  our  opinion  the  Secretary  ha^  acted  according  to  law  so  far 
as  appears  in  this  case  and  the  plaintiff  is  not  entitled  to  have  the- 
name  of  Mr.  Dreier  omitted  from  the  official  ballot. 

Judgment  accordingly. 

Robertson  &  Wilder  and  T,  McCants  Stewart  for  the  plain- 
tiff. 

The  Secretary  in  person. 

Kinneif,  Ballon  &  McChmahan  for  the  nominators  of  August 
Dreier. 
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LIBANA  DE  NOBREGA  v.  SYLVA2T0  DE  NOBREGA. 

Exceptions  fbom  Ciboxjit  Oodbt,  First  CracsriT. 
Submitted  Maboh  3,  1902.  Deoided  Apbil  7y  1902. 

Freak,  C.J.,  Galbraith  and  Peeby,  JJ. 

What  aro  dicta  and  whalt  weight  should  be  giiren  to  them,  discussed. 

Under  our  diVH>rce  statute  alimony  in  grass  may  be  awarded. 

The  grantioig  of  allmo-ny  is  ancillary  to  the  grantlmg  of  the  divorce  and 
great  iMirticularity  is  not  required  in  the  prayer  for  alimony. 

In  estitnalting  the  amount  of  alimony  in  gross  it  is  not  necessary  to 
use  tables  of  mortality  and  annuities. 

In  this  case  the  amount  of  alimony  allowed  by  the  Circuit  Court  is  held 
to  be  clearly  ezceasiye  amd  the  time  within  whicfh  it  sfhould  be 
paid  too  short. 

OPINION  OP  THE  COURT  BY  PREAR,  C.J. 
(Perry,  J.,  dissenting.) 

The  Circuit  Court  upon  granting  the  divorce  in  this  case 
awarded  to  the  wife  as  or  in  lieu  of  permanent  alimony  one-half 
of  the  husband's  real  estate  in  this  Territory,  but  this  Court  on 
■exceptions  (13  Haw.  654)  held  that  under  the  statute  the  Court 
<;ould  not  order  a  division  of  the  husband's  real  estate.  The  Oir- 
<3uit  Court  then  ordered  the  husband  to  pay  to  the  wife  within 
fifteen  days  $10,000  as  alimony  in  gross.  The  libellee  now 
brings  the  case  here  again  on  exceptions. 

The  main  contention  is  that  the  statute  does  not  permit  ali- 
mony in  gros8,  and  the  first  question  is  whether  that  point  is  set- 
tled by  the  former  decision  referred  to  above.  In  that  decision 
the  majority  of  the  Court,  then  differently  constituted,  held  (1) 
that  alimony  could  be  granted  in  gross,  but  (2)  that  the  hus- 
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band's  real  estate  could  not  be  divided.  The  minority  cancurred 
as  to  the  latter  proposition  but  declined  to  express  an  opinion  as 
to  the  former  on  the  ground  that  no  opinion  was  called  for  on 
that  question  in  view  of  the  conclusion  reached  on  the  other 
question.  It  is  now  contended  that  the  opinion  expressed  by  the 
majority  on  the  first  question  was  mere  obiter  d/ictvm.  Just 
what  are  dieta  and  what  weight  should  be  given  to  them  have 
been  subjects  of  some  difference  of  opinion.  "According  to  the 
more  rigid  rule,  any  expression  of  opinion  however  deliberate 
upon  a  question  however  fully  argued,  if  not  essential  to  the  dis- 
position that  was  made  of  the  case,  may  be  regarded  as  a  dictum.^^ 
Bouv.  Die,  Tit.  Dictum.  If  both  questions  had  been  decided  in 
the  n^ative,  the  opinion  on  each  would  have  disposed  of  the 
case  as  effectually  as  the  decision  on  the  other  and  the  opinion  on 
each  would  have  been  a  decision!  as  distinguished  from  a  dictum. 
Est.  of  Bamiingy  9  Haw.  258;  Howes  v.  Contra  Costa  Co.y  5 
Sawy.  287,  (11  Fed.  Cas.,  No.  6,  235).  But  the  first  question 
was  decided  in  the  affirmative  and  only  the  second  in  the  neg- 
ative, and  consequently  the  case  was  disposed  of  on  the  second 
question  only,  and  the  opinion  on  the  first  was  only  a  dictum 
according  to  the  more  rigid  rule  above  set  forth. 

But  perhaps  as  important  a  question  as  that  of  whether  an 
opinion  is  a  decision  or  a  dictum  is  that  of  the  weight  to  be  given 
to  it  if  it  is  a  dictum.  To  hold  that  an  opinion  is  a  dictum  is  not 
equivalent  to  holding  either  that  the  court  in  the  particular  case 
acted  unwisely  in  giving  it  or  that  no  respect  should  be  shown  it. 
There  are  all  shades.  Even  an  actual  decision  may  be  reversed 
if  clearly  erroneous.  An  opinion  expressed  after  full  argument 
and  due  consideration  upon  a  doubtful  point  closely  connected 
with,  or  apparently  though  not  necessarily  involved  in  a  case, 
should  perhaps,  on  principle,  be  given  greater  weight  than  an 
actual  decision  rendered  upon  little  argument  and  consideration. 
It  should  at  least  be  given  greater  weight  than  an  opinion  ex- 
pressed merely  by  the  way.  See  cases  supra.  There  is  no  doubt 
a  greater  tendency  now  than  there  was  formerly  to  pass  upon 
questions  presented  but  not  necessary  to  be  decided,  and  doubtless 
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courts  often  go  too  far  in  that  direction.  Just  how  far  they 
should  go  in  any  particular  case  depends  largely  upon  the  cir- 
cumstances of  that  case.  Whether  in  this  instance  the  court 
should  not  have  expressed  an  opinion  at  the  former  hearing  up(Hi 
the  question  now  raised,  we  need  not  say.  There  is  much  that 
can  be  said  on  both  sides.  Perhaps  the  strongest  reason  that  can 
be  urged  in  suj^port  of  the  course  pursued  is,  that  the  case  was  to 
go  back  to  the  Circuit  Court  for  further  action  and  that  that 
court  woxild  naturally  want  instructions  upon  the  p(»nt  in  ques- 
tion and  that>  if  such  instructions  were  not  given,  the  case  would 
probably  be  brou^t  to  thi^  court  again  for  the  settlement  of  the 
question.  Under  such  circumstances,  with  a  view  to  settling  the 
law  of  the  case  once  for  all,  the  court  would  often  be  justified  in 
going  further  than  it  would  under  some  other  circumstances.  A 
somewhat  similar  case  was  that  of  Buohner  v.  ChiccLgOy  M.  d  N. 
W.  R^y.  Co.,  60  Wis.  264.  There,  as  here,  two  questions  had 
been  presented  and  the  court  had  decided  the  first  against  and 
tie  second  for  the  defendant  It  was  afterwards  contended,  as  it 
is  now  contended  here,  "that  it  was  mere  obiter  to  determine  the 
first  proposition,  by  reason  of  the  conclusion  reached  upon  the 
second  proi)osition."  The  court  considered  that  a  case  of 
^^judieial  dictvm^^  as  distinguished  from  mere  ^^obUer  dActum,^^ 
and  said  among  other  things:  "To  confine  this  court  to  the  con- 
sideration of  a  single  proposition,  where  several  are  involved  and 
fully  discussed  by  counsel,  might  at  times  operate  to  prolong  lit- 
igation, increase  the  number  of  appeals,  and  inflict  unnecessary 
burdens  upon  both  parties  and  the  public,  and  yet  at  times  it  may 
be  highly  proper.  *  *  *  We  do  not  hold  that  the  finding  of 
the  court  in  the  other  case  *  *  *  is  res  adjudioata  in  this 
case;  nor  that  all  that  was  said  in  that  case  is  absolutely  binding 
upon  the  parties  and  the  court  in  this  case;  but  simply  that  that 
opinion  cannot  fairly  be  treated  as  merely  ohiter.^^  This  reason 
for  taking  the  course  pursued,  namely,  to  avoid  further  litiga- 
tion, would  not  of>erate  so  strongly  where,  as  at  the  former  hear- 
ing in  this  instance,  fhe  court  was  not  unanimous  and  was  not 
composed  of  its  regular  members,  a  Circuit  Judgfe  sitting  in  place 
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of  an  absent  member.  Under  such  circumstances  it  would  be 
doubtful  whether  counsel  would  be  satisfied  with  the  (^Anioii 
and  whether  they  would  not  feel  justified  in  bringing  the  dis- 
puted question  to  the  court  as  differently  constituted.  Suck 
turned  out  to  be  the  case. 

The  question  was  argued  by  counsel,  including  the  one  who 
now  contends  that  the  opinion  upon  it  was  mere  obtteTy  was 
passed  upon  by  the  court  with  as  great  care  and  deliberation  as  if 
it  had  been  necessary  to  decide  it,  was  closely  connected  with 
the  question  upon  which  the  case  was  decided,  and  the  opini<Hi 
was  expressed  with  a  view  to  settling  a  question  that  would  in 
all  probability  have  to  be  decided  before  the  litigation  was  ended. 
Under  such  circumstances  the  opinion  should  be  given  consider- 
able weight,  and  should  not  be  disturbed  if,  upon  consideratLon 
of  the  merits,  the  question  is  found  to  be  one  upon  which  there 
might  well  be  a  difference  of  opinion  and  the  opinion  is  found 
to  be  not  contrary  to  good  policy.    Such  we  find  is  the  case. 

As  to  the  question  of  policy,  the  fact  that  alimony  in  gross 
is  now  expressly  permitted  by  statute  in  many  of  the  statee  and 
even  in  England  where  the  contrary  view  originated  and  was 
adhered  to  in  the  courts,  some  statutes  even  going  so  far  as  to 
permit  a  division  of  the  estate  in  spex^;  the  fact  that  doubtful 
statutes  elsewhere  have  in  a  number  of  cases  been  so  construed; 
and  the  fact  that  this  view  has  often  been  favorably  commented 
upon  and  seldom  condemned,  all  go  to  indicate  that  there  is  noth- 
ing contrary  to  public  policy  to  permit  alimony  in  gross.  Thig 
means,  not  that  an  award  in  gross  should  usually  be  made,  but 
merely  that  there  is  no  sound  objection  to  the  existence  of  the 
power  to  award  alimony  in  gross  or  to  the  exercise  of  such  power 
in  proper  cases.  Some  courts  which  hold  that  such  power  existo 
hold  also  that  it  should  not  be  exercised  except  under  special  cir- 
cumstances. As  a  rule  the  alimony  should  be  payable  period- 
ically. The  court  can  then  control  its  amount  more  effectually 
and  change  it  from  time  to  time  according  as  the  means  and 
needs  of  the  parties  change.  An  award  in  gross  may  be  made 
appropriately  when  the  husband  is  likely  to  vexatiously  delay  or 
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withhold  payments,  and  of  course,  there  are  other  circumstances 
to  be  considered. 

As  to  the  law,  it  will  not  be  necesisary  to  repeat  the  statute  oar 
review  at  length  the  authorities  cited  in  the  former  opinion  re- 
ferred to.  Under  statutes  very  similar  to  ouib,  it  has  been  held, 
as  pointed  out  in  the  former  opinion,  in  California,  Illinois  and 
South  Dakota,  that  alimony  may  be  awarded  in  gross.  The 
Massachusetts  cases  also  are  relied  on  as  holding  the  same  way. 
But  it  is  said  that  they  are  distinguishable  by  reason  of  the  stat- 
ute being  differently  worded.  That  statute  contains  the  words: 
^^such  part  of  the  personal  estate  of  the  husband  and  such  ali- 
mony out  of  hid  estate,"  while  our  statute  contains  no  such  words 
as  those  we  have  put  in  italics.  But,  as  we  understand  it,  alimony 
is  not  granted  in  gross  in  Massachusetts  under  the  words  itali- 
cised, for  those  words  permit  a  division  of  the  estate  m  ^speciej 
but  the  authority  relied  on  there  is  the  other  portion  of  the  actat- 
ute  which  reads,  "alimony  out  of  his  estate,"  which  permits  an 
award  merely  of  money,  whether  payable  out  of  income  or  estate, 
and  here  lies  an  important  distinction.  Power  to  award  alimony 
in  gross  does  not,  any  more  than  power  to  award  it  as  an  annuity, 
permit  a  division  of  even  personal  estate  m  specie.  Alimony, 
whether  in  gross  oi'  periodical,  is  payable  out  of  income  or  estate, 
real  or  personal,  but  is  not  a  part  of  the  estate.  This  distinction 
is  brought  out  more  clearly  in  the  Wisconsin  cases  under  a  sim- 
ilar statute.  Baooii  v.  Baeoriy  43  Wis.  197;  Campbell  v.  Gamp- 
hell,  Z1  Id.  206. 

•  Several  words  and  pbraseA  in  the  statute  are  relied  on  as  tend- 
ing to  show  an  intention  on  the  part  of  the  legislature  that  ali- 
monly  should  be  periodical  only.  For  instance,  the  allowance  is 
for  the  wife's  "support."  The  husband  may  be  required  to  give 
"reasonable  security."  Upon  his  neglect  to  give  such  security 
or  make  payment,  the  court  may  "sequester  his  personal  estate 
and  the  rents  and  profits  of  his  real  estate,"  and  cause  the  same 
to  be  applied  to  the  allowance  as  to  the  court  shall  deem  just 
"from  time  to  time."  Civ.  L.,  Sees.  1943,  1947.  Reliance  is 
placed  also  upon  the  general  principle  that  the  statute  should  be 
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coDstrued  with  reference  to  the  old  rules  that  obtained  in  the 
absence  of  statnte,  as,  for  instance,  that  alimony  was  always  a 
periodical  allowance.    It  must  be  conceded  that  all  these  argu* 
ments  have  considerable  force,  and  yet  they  are  not  conclusive. 
Alimony  in  gross  as  well  as  in  periodical  payments  may  be  for 
the  wife's  support.    The  husband  may  be  required  to  give  secur- 
ity for  one  kind  as  well  as  for  the  other  kind,  as  time  is  often 
allowed  for  the  payment  of  alimony  in  gross,  and  sometimes 
it  is  made  payable  in  installments  extending  over  a  period  of 
several  years^  and,  besides^  this  part  of  the  statute^  if  it  were  not 
applicable  to  alimony  in  gross,  could  be  appKed  as  far  as  applic- 
able, that  is,  to  periodical  alimony,  if  applicable  to  that  only. 
The  personal  estate  and  the  rents  and  profits  of  the  real  estate 
could  be  sequestered  as  well  for  alimony  in  gross  as  for  periodical 
alimony;  and  upon  this  point  the  di^rtinction  above  referred  to 
should  be  borne  in  mind — ^that  alimony  in  gross  is  not  a  part  of 
the  estate  either  real  or  personal  though  payable  out  of  the  estate 
or  income.     The  court  may  also  cause  the  personal  estate  and 
rents  and  profits  of  the  real  estate  to  be  applied  to  the  allowance 
"from  time  to  time^'  in  one  case  as  well  as  in  the  other,  so  long 
as  payment  has  not  been  made,  or  may  exercise  the  power  con- 
ferred by  the  statute  so  far  as  it  is  applicable.    "We  may  add  that 
some  or  all  of  the  words  now  relied  on  are  found  in  the  statutes 
of  all  the  states  above  referred  to  and  yet  they  were  not  con- 
sidered sufiicient  to  show  an  intention  that  no  alimony  in  gross 
should  be  awarded.    The  statute,  it  is  true,  should  always  be  con- 
strued to  some  extent  in  the  light  of  the  common  and  ecclesias- 
tical law,  and  yet  this  argument  loses  some  of  ita  force  from  the 
fact  that  so  great  departures  have  been  made  from  such  law  in 
the  very  statute  now  in  question.    For  instance,  "allowance"  and 
not  "alimony^'  is  the  word  used  in  the  statute.    It  is  authorized 
in  casesiof  absolute  divorce  as  well  as  in  cases  of  separation,  and 
in  favor  of  the  (children  as  well  as  in  favor  of  the  wife,  all  con- 
trary to  the  old  practice. 

No  doubt  the  general  impression  here,  as  shown  by  the  prac- 
tice, has  been  that  alimony  in  gross,  if  not  absolutely  unauthor- 
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ized,  should  at  least  not  usually  be  granted.  Such  alimony  how- 
ever haa  been  granted  in  several  cases  which  have  come  to  this 
court  on  exceptions  but  in  which  the  court  was  not  required  to 
express  an  opinion  upon  the  point. 

On  the  whole  we  do  not  think  sufficient  cause  has  been  shown 
for  reversing  the  opinion  expressed  at  the  former  hearing. 

It  is  contended  further  that  no  alimony  could  be  granted  for 
want  of  a  sufficient  prayer  in  the  complaint.  The  prayer  of  the 
amended  complaint,  so  far  as  it  bears  on  this  question,  was,  "That 
the  court  order  an  equitable  division  of  said  property  between 
plain tiif  and  defendant;  that  she  have  alimony  during  such  time 
and  in  such  amount  as  the  court  may  decree  and  that  defendant 
be  ordered  to  pay  the  costs  of  this  action  and  reasonable  counsel 
fees;  and  that  plaintiff  have  such  other  and  further  relief  as  to 
your  honor  may  seem  just  and  proper  in  the  premises."  The 
granting  of  an  allowance  is,  under  the  statute,  ancillary  to  the 
granting  of  the  divorce,  and  while  the  prayer  could  easily  be  im- 
proved so  far  as  permanent  allowance  or  alimony  in  gross  is  con- 
cerned, it  was  sufficient. 

A  further  contention  is  that  there  was  not  sufficient  evidence 
to  support  a  decree  for  alimony,  in  that  it  was  not  shown  how 
much  was  necessar^'^  for  the  wife^s  "support"  per  month  or  year, 
&c.,  or  what  her  expectation  of  life  was.  In  the  nature  of  things 
it  could  not,  nor  does  the  statute  require  it  to  be  shown  exactly 
how  much  she  would  need,  nor  in  awarding  an  allowance  in 
gross  was  it  necessary  to  estimate  the  amount  by  tables  of  annui- 
ties and  mortality.  The  statute  provides  as  to  the  amount,  that 
it  shall  be  such  "as  the  court  shall  deem  just  and  reasonable,  hav- 
ing regard  to  the  ability  of  the  husband,  the  character  and  situa- 
tion of  the  parties,  and  all  other  circumstances  of  the  case."  Giv. 
Ia,  Sec.  1943.  Courts  elsewhere  do  not  seem  as  a  rule  to  make 
use  of  such  tables  or  to  require  exact  proof  of  the  wife'*  needs  in 
estimating  alimony  in  gross. 

Lastly  it  is  urged  that  the  amount  is  excessive.  The  amount  is 
largely  within  the  discretion  of  the  trial  court,  but  that  discre- 
tion can  be  reviewed  as  in  other  cases  of  discretion,  when  it  is 
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abused,  that  is,  in  cases  of  this  kind,  when  the  amount  is  clearly 
excessive.     All  the  circumstances  should  be  considered.     There 
was  much  difference  of  opinion  among  the  witnesses  as  to  the 
value  of  the  defendant's  property,  which  consisted  chiefly  of  real 
estate.    The  court  placed  it  at  $30,000,  basing  the  estimate  prin- 
cipally upon  the  testimony  of  one  witness,  and  making  no  allow- 
Auce  for  the  fact  that  that  witness  estimated  the  value  of  the 
largest  tract  of  land  as  a  whole,  irrespective  of  the  fact  that  the 
defendant  had  only  a  part  interest  in  it  and  that  the  title  to  an- 
other tract  was  defective  or  at  least  doubtful.    Probably  $20,000 
would  be  as  large  an  estimate  as  could  reasonably  be  sustained 
on  the  testimony.    The  wife  owned  real  estate  valued  at  $3,600 
at  the  lowest,  the  larger  part  of  which  had  been  given  to  her  by 
her  husband  about  two  years  before  the  action  was  brought.    It 
did  not  appear  what  her  needs  were,  but  about  a  year  and  a  half 
before  the  action  was  brought  the  parties  agreed  in  writing  to 
live  separately,  he  to  pay  her  $6  a  week.     She  had  also  some 
income  from  her  own  land.     She  had  contributed  some  to  the 
<^ming3  of  the  family  before  the  separation,  at  times  hiring  out 
and  at  other  times  assisting  in  the  work  of  the  dairy  which  he 
conducted.    There  wore  no  minor  children,  the  only  child  being 
a  son  twenty-four  years  old.    The  divorce  was  sought  and  grant- 
ed solely  for  adultery  during  the  period  of  separation.     There 
were  no  special  circumstances  of  aggravation,  the  facts,  while 
condemnable  enough,  as  they  are  in  all  such  cases,  being  only 
such  as  might  be  expected  in  any  such  case.    The  usual  practice 
is  to  award  not  over  one  third  of  the  husband's  income.     If  he 
had  died  she  would  be  entitled  by  way  of  dower  to  only  one 
third  of  the  income  of  his  real  estate  for  her  life,  besides  one 
third  of  his  personal  estate,  which  in  this  case  amounts  to  little. 
But  if  an  allowance  in  gross  is  made,  she  gets  it  absolutely  and 
not  merely  for  her  life.    As  a  rule  allowances  in  gross  are  less 
than  one-third  of  the  estate,  and  in  estimating  the  amount  the 
•  property  that  the  wife  already  has  is  taken  into  account  and 
especially  that  part  of  it  which  came  from  her  husband,  and,  on 
the  other  hand,  any  contributions  she  may  have  made.     On  the 
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whole,  in  our  opinion,  conaidering  the  amount  that  she  already 
has,  the  allowance  should  not  exceed  $5,000. 

We  are  also  of  the  opinion  that  the  time  allowed  for  payment 
is  too  short.  The  whole  $10,000  was  ordered  paid  within  fifteen 
days.  The  property  was  not  readily  salable — ^by  reason  of  its 
character  and  location.  Its  value  was  very  uncertain.  The  title 
to  some  of  it  seems  to  be  uncertain.  It  is  doubtful  whether 
$10,000  could  be  obtained  by  mortgage,  and,  if  the  property  had 
to  be  sold  in  order  to  realize  the  amount  required,  it  would  prob- 
ably be  at  a  great  sacrifice,  with  the  result  that  while  the  wife 
would  get  only  what  was  ordered  the  husband  would  lose  a  great 
deal  more.  In  Farley  v.  Farleyy  30  la.  353,  the  property  was 
valued  at  $4,000  and  the  allowance  was  $1,300,  which  was 
ordered  paid,  $500  in  sizty  days,  $400  in  six  months  and  $400 
in  nine  months.  On  appeal  the  court  held  that  the  amount  was 
not  excessive  but  that  the  time  for  payment  was  too  short.  The 
time  was  changed  so  that  $300  was  payable  in  ninety  days,  $500 
in  nine  months,  and  $500  in  eighteen  months.  The  time  need 
not  be  so  long  now  that  the  amount  is  reduced  to  $5,000  as  it 
should  be  if  it  were  to  remain  at  $10,000,  but  it  seems  to  us  that 
at  least  six  months  should  be  given  in  which  to  pay  the  greater 
part  of  it,  and  the  defendant  may  be  required  to  pay  interest  on 
it  meanwhile. 

The  exception  is  sustained,  the  order  excepted  to  set  aside  and 
the  case  remanded  to  the  Circuit  Court  for  further  proceedings 
consistent  with  the  foregoing  views. 

Oeo.  A.  Davis  for  libellant. 

J.  T.  DcBolt  for  libellee. 

OPINION  OF  GALBRAITH.  J. 

Without  assenting  to  all  of  the  arguments  advanced  in  the 
foregoing  opinion  I  concur  in  the  conclusion  and  judgment  an- 
nounced. 
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DISSENTING  OPINION  OF  PERRY.  J. 

For  the  reesons  stated  in  the  opinion  heretofore  filed  by  me 
in  this  ease  (13  Haw.  663),  I  am  still  of  the  opinion  that  the 
views  expressed  by  the  majority  at  the  former  hearing  on  the 
question  of  whether  or  not  onr  statute  permits  an  award  of  a  sum 
of  money  in  gross  as  alimony  are  obiter  dicta  as  distinguished 
from  actual  decision.  The  foregoing  opinion  of  the  majority 
contains  much  in  support  of  this  view.  What  the  precise  dis- 
Unction,  if  any,  is  bet^veen  judicial  dictum  and  obiter  dictum  or 
what  shades  or  degrees  of  dicta  or  decisions  there  are,  I  deem  it 
immaterial  to  consider,  for  I  concede  to  the  dicta  in  this  case  all 
the  weight  and  respect  to  which  they  are  entitled  as  such.  They 
have  not  the  force,  however,  of  an  actual  decision.  Conceding  to 
the  dicfa  the  weight  and  respect  due  them,  I  am  unable  to  reach 
the  conclusion  expreesed  by  the  majority  at  the  former  hearing 
on  tlie  main  question  now  before  the  Court  and  therefore  respect- 
fully dissent.  Nor  do  the  circumstances  of  the  case  seem  to  me 
to  be  such  as  to  render  obligatory  the  adoption  of  the  former 
opinion  of  the  majority  merely  because  the  statute  under  consid- 
eration may  perhaps  be  regarded  as  one  upon  the  construction 
of  which  there  may  be  a  difference  of  opinion. 

The  authorities  are  uniform  to  the  effeict  that  in  the  absence 
of  statutory  authorization  and,  perhaps,  of  the  consent  of  the 
l)arties,  the  divorce  court  is  without  jurisdiction  to  decree  the 
payment  to  the  ^vife  of  a  sum  in  gross.  Alimony,  within  the 
strict  meaning  of  that  term,  that  is,  an  allowance  to  the  wife,  for 
her  support,  to  be  paid  by  the  husbaad  at  stated  intervals,  is  all 
that  can  under  those  circumstances  be  granted.  Xo  consent  of 
the  parties  has  been  shown  in  this  case.  Tlie  power,  then,  to 
decree  the  payment  of  a  sum  in  grosi^  if  it  exists  at  all,  exists,  as 
held  by  the  majority  of  the  Court,  by  virtue  of  the  provisions  of 
our  statute.  Section  1943  of  the  Civil  T^aws  reads:  "Upon 
granting  a  divorce  for  the  adulter}'-  or  other  offense  amounting 
thereto,  of  the  husband,  the  Court  may  make  such  further  de- 
cree or  order  against  the  defendant,  compelling  him  to  provide 
for  the  maintenance  of  the  children  of  the  marriage,  and  to  pro- 
11-p 


102  APKIL,   1902. 

vide  such  suitable  allowance  for  tho  wife,  for  her  support,  as  the 
Court  shall  deem  just  and  reasonable,  having  regard  to  the  abil- 
ity of  the  liusband,  the  character  and  situation  of  the  parties,  and 
all  other  circumstances  of  the  case."  It  is  true  that  the  word 
^'allowance"  and  not  "alimony"  is  here  used  and  that  '*allow- 
ance"  is  capable  of  a  broader  signification  than  "alimony."  In 
:my  opinion,  liowever,  the  allowance  intended  by  the  legislature 
was,  as  disclosed  by  the  remaining  language  of  that  section  and 
hj  that  of  section  1947,  alimony  within  the  correct  definition  of 
that  term.  In  the  first  place,  it  was  for  the  wife^s  support  and 
mot  for  any  other  purpose.  This  implies,  of  course,  that  it  is  to 
cease  upon  her  death,  or  upon  her  i-emarriage,  if  she  remarries. 
An  award  in  gross  cannot  be  measured  in  accordance  with  or 
justified  upon  these  principles.  Section  1947  reads:  "When- 
ever the  Court  shall  make  an  order  or  decree  requiring  a  husband 
to  provide  for  the  care,  maintenance  and  education  of  his  child- 
ren, or  for  an  allowance  to  his  wife,  the  Court  may  require  him 
to  give  reasonable  security  for  such  maintenance  and  allowance ; 
and  upon  neglect  or  refusal  to  give  such  security,  or  upon  default 
of  him  and  his  surety  to  provide  such  maintenance  and  allow- 
ance, the  Court  may  sequester  his  personal  estate,  and  the  rents 
and  profits  of  his  real  estate,  and  may  appoint  a  receiver  thereof, 
iind  cause  such  personal  estate  and  the  rents  and  profits  of  such 
real  estate  to  be  applied  towards  such  maintenance  and  allow- 
ance, as  to  the  Court  shall  from  time  to  time  seem  just  and  rea- 
sonable." These  provisions  strongly  indicate,  it  seems  to  me, 
that  what  the  legislature  had  in  mind  was  a  periodical  allowance. 
The  provision  authorizing  the  Couit  to  require  security  has  refer- 
ence to  a  periodical  allowance  and  not  to  an  allowance  in  gross. 
Further,  the  property  authorized  to  be  sequestered,  to-wit,  the 
personal  estate  and  the  rents  and  profits  of  the  real  estate,  is 
directed  to  be  applied  towards  the  allowance  as  to  the  Court  shall 
from  time  to  time  seem  just  and  reasonable.  See,  in  this  con- 
nection, Calame  v.  Cnlame^  25  X.  J.  Eq.  548. 

In  many  of  the  States  statutes  have  been  enacted  conferring  in 
express  tenns  the  povrer  now  under  consideration.     Decisions  of 
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the  courts  of  those  states  upon  the  same  or  similar  questions  are 
obviously  of  no  assistance  in  this  case  since  they  are  based  upon 
those  statutes.  The  statute  in  Massachusetts,  (General  Statutes 
of  1860,  Chap.  107)  upon  which  the  ruling  in  Burrows  v.  Pur- 
ple^ 107  Mass.  431,  is  based,  differed  from  our  statute  in  some 
essential  particulars,  as,  for  example,  in  providing  (Section  43) 
that  "the  court  may  further  decree"  to  the  wife  "*Mcfe  part  of 
the  personal  estate  of  the  husband  and  such  alimony  out  of  his 
estate  as  it  deems  just  and  reasonable,"  thus  indicating  clearly 
an  intent  to  authorize  an  awai-d  of  personal  property,  at  least,  in 
kind  and  by  way  of  division  and  thereby  aiding  the  inference 
that  something  more  than  strict  alimony  was  intended.  Again, 
section  44,  "When  a  divorce  is  decreed  for  any  of  the  causes 
mentioned  in  sections  7  and  10,  the  court  granting  it  may  decree 
alimony  to  the  wife,  or  any  share  of  her  estate  in  the  nature  of 
aUtnofiy  to  the  husband,"  and  section  45,  "The  court  may  en- 
force decrees  made  for  allmoamce^  alimony,  or  allowam.ce  m  the 
nature  of  aUmony  pending  libels,  or  upon  or  after  final  decrees 
of  divorce,  in  the  sam;e  manner  as  decrees  are  enforced  in 
equity."  In  view  of  these  provisions,  the  decisions  in  the  Massa- 
chusetts cases  can  not,  it  seems  to  me,  be  invoked  in  aid  of  the 
construction  contended  for  by  the  libellant. 

The  statutes  in  Illinois,  California  and  South  Dakota  are  sim- 
ilar to  ours  and  the  decisions  cited  by  the  majority  from  the 
courts  of  those  states  are  undoubtedly  authorities  in  support  of 
the  conclusion  reached  by  it.  The  reasoning  employed  in  those 
decisions  is,  however,  unsatisfactory  to  me  and,  with  respect,  I 
decline  to  follow  them. 

While  there  may  have  been  others,  but  two  cases  in  this  juris- 
diction have  been  called  to  my  attention  in  which  the  trial  court 
made  an  award  in  gross,  and  in  each  of  those  cases  exceptions 
were  noted  and  taken  to  the  Supreme  Court  contesting  the 
power  to  make  the  award.  The  cases,  however,  were  disposed  of 
on  other  issue?. 

To  say  that  as  a  matter  of  public  policy  there  is  no  sound  ob- 
jection to  the  existence  of  the  power  to  award  alimony  in  gross 
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or  to  the  exercise  of  such  power  in  proper  cases,  furnishes  no 
assistance  in  the  construction  of  the  srtatute  or  in  the  determina- 
tion of  the  qiiestion  as  to  whether  or  not  the  power  does  exist. 

In  my  opinion,  tlie  case  should  be  remanded  to  the  Circuit 
Court  with  instructions  to  decree  a  periodical  allowance  for  the 
wife  for  her  support,  payable  until  further  order  of  the  Court. 


IN  THE  MATTER  OF  THE  ESTATE  OF  R.  W.  HOLT, 

deceased. 

Appeal  fbom  Oirouit  Judge,  Fiest  Cibouit. 
SuB^nrTED  Makch  7,  1902.  -  Decided  April  7,  1902. 

Freab,  C.J.,  Galbeaith  and  Perey,  JJ. 

The  absence  of  a  transcript  of  the  evidence  ia  not  sufficient  ground 
for  the  dismissal  of  an  appeal  when  the  transcript  is  not  necessary 
to  a  disposal  of  the  case  on  its  merits. 

If  a  trustee  has  overpaid  a  beneficiary  ontitled  to  the  income  for  life, 
he  or  hia  successor  In  (the  trust  may  recoup  himself  out  of  future 
Inoome  to  which  such  benefltiary  would  otherwise  be  entitled. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

The  appellees  first  moved  to  dismiss  tlie  appeal  on  the  ground 
that  no  transcript  of  the  evidence  was  on  file.  We  held  that  that 
was  not  sufficient  ground  unless  the  evidence  was  necessary  to 
enable  the  court  to  dispose  of  the  appeal  on  its  merits  and  that 
the  absence  of  the  evidence  would  merely  deprive  the  appellant 
of  it5  benefit  in  so  far  as  he  might  be  obliged  to  rely  on  it.  The 
case  was  then  heard  on  its  merits  and  we  are  of  the  opinion  that 
the  evidence  isf  not  needed  in  this  court  under  the  circumstances. 
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The  main  question  is  whether,  when  one  trustee  has  overpaid 
beneficiaries  entitled  to  the  incomB  for  life,  a  succeeding  trustee 
may  withhold  from  those  beneficiaries  an  equal  amount  of  the 
income  to  make  good  the  corpus  of  the  trust  for  the  benefit  of 
the  remaindermen. 

The  last  annual  account  of  the  former  trustee  had  been  ap- 
proved, his  resignation  accepted,  and  Henry  Smith,  the  present 
trustee,  appointed,  and  the  former  trustee  ordered  to  file  a  sup- 
plementary account  to  date,  which  he  did,  but  that  account  had 
not  been  approved.  The  present  trustee  in  his  first  annual  ac- 
coimt  showed  that  he  withheld  from  the  income  of  the  esctate 
$2,114.70  which  he  contended  his  predecessor  in  the  trust  had 
overpaid  out  of  the  corpus  to  the  life  beneficiaries,  J.  D.  and  J. 
R.  Holt.  These  beneficiaries  objected  and  the  matter  was  re- 
ferred to  a  master,  who  found  that  the  amount  in  dispute  had 
been  paid  to  them  by  the  former  trustee  in  excess  of  the  income 
actually  received  during  the  period  covered  by  the  supplementary 
account,  though  the  amount  was  due  and  collectible  at  the  time 
of  the  transfer  to  the  new  trustee,  and  that  this  came  about  be- 
cause the  beneficiaries  needed  income  monthlv  while  the  rents 
and  interest  which  made  up  the  income  of  the  trust  were  payable 
semi-annually,  and  also  because  there  had  been  some  delay  in 
collecting  the  rent  on  a  new  lease  owing  to  delay  in  the  execution 
of  the  lease  on  account  of  the  temporary  absence  of  one  of  the 
lessors.  No  exceptions  were  taken  to  the  master's  finding?  of 
fact,  but  it  was  contended,  and  the  Judge  held,  that  as  the 
former  trustee  had  paid  out  of  the  estate  what  he  was  not  author- 
ized by  law  to  pay,  it  must  be  regarded  as  a  personal  advance, 
that  he  could  not  reimburse  himself  out  of  subsequent  income 
but  that  he  stood  in  the  position  of  any  other  creditor  and  that 
his  successor  in  the  trust  could  not  act  as  a  collector  for  him  out 
of  the  trust  funds  and  that  he  should  pay  over  to  the  life  bene- 
ficiaries the  amount  in  dispute.    The  trustee  appealed. 

It  seems  to  us  that  sufficient  regard  was  not  paid  to  the  nature 
of  a  trust  and  the  duties  of  trustees  and  those  who  acquiesce  in 
or  profit  by  a  breach  of  the  trust.    The  trustee  was  trustee  for 
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the  remaindermen  as  well  as  for  the  life  beneficiaries.  The  latter 
received  the  whole  benefit  of  the  breach.  The  new  trustee  was 
not  acting  merely  as  a  collector  for  his  predecessor  but  for  the 
benefit  of  the  remaindermen.  There  can  be  no  doubt  that  if 
there  had  been  no  change  of  trustees,  the  trustee  could  retain 
future  income  to  the  amount  of  the  overpayments.  In  lAvesey  v. 
Livemfj  3  Ruse.  287,  an  executrix  who  had  prematurely  paid  an 
annuity  to  one  beneficiary  for  two  years  out  of  what  was  payable 
to  another  beneficiary,  was  allowed  to  retain  the  amount  out  of 
future  installments.  "The  effect  of  the  order''  was  merely  that 
the  "sum,  so  jmid,  shall  be  considered  in  account  with  the  ex- 
ecutrix, and  taken  as  a  part-payment  of  the  bequest  as  now  ascer- 
tained.'' See  also  Dibhs  v.  Qi/ren^  11  Beav.  483;  Cooper  v. 
Pitcher^  4  Hare  485;  Jacvhs  v.  Rylance^  L.  R  17  Eq.  Cas.  343; 
Booth  i\  Booths  1  Beav.  126;  Greentcood  v.  Wakeford,  Id.  576; 
2  Perrj-,  Trusts,  §  931;  Lewin,  Trusts,  8th  ed.,  p.  356.  We  can- 
not see  any  satisfactory  reason  for  holding  differently  where 
there  has  been  a  change  of  trustees.  The  duty  of  the  trustee  to 
the  remaindermen  is  the  same  and  the  liability  of  the  benefici- 
aries who  received  the  benefit  of  the  misapplication  is  the  same. 
See  Greenwood  v.  Wakeford,  supra;  Woodyatt  v.  Greslcy,  8 
Sim.  180. 

The  appeal  is  sustained,  tlie  order  appealed  from  reversed  and 
the  case  remitted  to  the  Circuit  Judge  for  further  proceedings 
consistent  with  the  foregoing  opinion. 

Fitch  &  Thompson  for  the  erst  vis  qve  trust. 

Holmes  &  Stttvley  for  the  trustee. 
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F.  WITNDENBERG,  TRUSTEE,  i\  GEORGE  MAREBAM. 

Appeal  fbom  Circuit  Judge,  Eiest  Cieouit. 

SuBmTTED  Makch  11,  1902.  Decided  April  7,  1902* 

Frear,  C.J.,  Galbratth  and  Perry,  JJ. 

Ordinarily  a  court  of  equity  will  not  enjoin  the  oommiseion  of  a  tres- 
pass upon  land,  when  the  title  has  not  been  tried  at  l&w;  but  if 
the  acts  or  threatened  acts  are  such  as  to  cause  irreparable  injury* 
an  injunction,  at  least  pending  legal  proceedings  for  the  determin- 
ation of  the  tiitle,  will  be  gi'anted. 

The  facts  stated  in  the  bill  held  not  to  con^itute  a  case  of  irreparable 
injury. 

An  injunction  will  not  be  used  to-  take  property  out  of  the  posseoaion 
of  otne  party  and  put  it  into  that  of  eunother. 

Where  the  injury  apprehended  from  a  tri^&pass  or  threatened  trespass 
is  not  serious  nor  in  its  nature  irreparable,  but  the  main  object  of 
the  suit  is  ito  settle  the  title,  a  court  of  equity  ought  not  to  inter- 
fere by  injunction,  oven  if  the  respondent  be  insolvent. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

Appeal  from  a  decree  sustaining  a  demurrer  and  dismissing 
the  bill  on  the  ground  that  the  complainant  has  a  plain,  speedy 
and  adequate  remedy  at  law.  The  bill  avers  that  one  J.  H.  Oum- 
mings  has  for  several  months  last  past  been  in  possession  of  cer- 
tain premises  described  and  that  such  occupation  was  without 
right  or  claim  of  right  on  Cummings'  part;  that  on  Xovember 
21,  1901,  complainant  removed  Cummings'  goods  and  chattels 
from  the  premises  and  took  exclusive  possession  of  snch  premises; 
that  thereafter,  on  the  same  day,  respondent  together  with  Cum- 
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mings,  who  acted  as  his  servant,  entered  and  took  and  held 
forcible  possession  of  the  premises  and  excluded  complainant 
therefrom,  though  re«^ndent  has  no  right,  title  or  interest  in 
or  to  the  land  or  right  to  the  posisession  theiecKf ;  that  the  le- 
spondent's  only  claim  is  under  a  pretended  deed,  a  suit  for  the 
cancellation  of  which  has  been  instituted;  that  eren  if  the  deed 
is  valid,  respondent  has  no  right  of  possession;  that  complainant 
has  agreed  to  lease  the  premises  to  one  Mendonca  and  put  the 
latter  in  possession  on  November  21,  1901;  that  respondent  has 
ejected  Mendonca,  that  the  latter  demands  of  the  complainant  to 
be  placed  in  quiet  possession  and  in  the  meantime  refuses  to  pay 
the  rent  agreed  upon;  that  the  buildings  on  the  premises  are  in 
a  dilapidated  condition,  that  it  is  necessary  to  make  immediate 
repairs  in  order  to  prevent  a  forfeiture  of  the  lease  under  which 
complainant  holds  and  that  the  lessor  has  threatened  to  enforce 
forfeitiire  for  breach  of  the  covenant  to  repair;  and  that  re- 
spondent is  a  person  without  property  and  pecuniarily  irrespons- 
ible and  unable  to  respond  in  damages  for  the  injury  caused. 
The  prayer  is  that  respondent  be  enjoined  from  going  upon  the 
premises  and  from  interfering  with  plaintiff  therein. 

The  jurisdiction  in  equity  is  sought  to  be  sustained  on  the 
grounds  of  irreparable  injury  and  insolvency  of  the  respondent. 
Ordinarily  a  court  of  equity  will  not  enjoin  the  commission  of  a 
trespass  upon  land,  when  the  title  has  not  been  tried  at  law;  but 
if  the  acts  or  threatened  acts  of  the  respondent  are  such  as  to 
cause  irreparable  injury,  an  injunction  at  least  pending  legal  pro- 
ceedings for  the  determination  of  the  title,  will  be  granted  be- 
cause adequate  redress  cannot  be  had  at  law.  Ehrardt  v.  Boaro, 
113  TT.  S.  537;  Burr  v.  Trades  Council,  53  1^.  J.  Eq,  101;  2 
Storj'^  Eq.  Jur.,  §  928.  In  our  opinion,  however,  the  facts  stated 
in  the  bill  do  not  make  out  a  case  of  irreparable  injury.  Posses- 
sion of  the  land,  as  also  damages  for  its  detention,  can  be  recov- 
ered in  an  action  of  ejectment;  and  even  if  a  forfeiture  of  the 
lease  is  enforced  against  the  complainant  and  such  forfeiture  is 
caused  by  the  ^^Tongf  ul  act^  or  neglia:ence  of  the  respondent,  the 
loss  to  the  complainant  is  capable  of  ascertainment  in  terms  of 
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money  and  judgment,  for  the  amount  of  such  loss  may  be  recov- 
ered at  law.  Moreover  the  complainant  in  this  case  not  only  has 
not  tried  his  title  at  law  but,  upon  his  own  showing,  is  and  for 
several  months  last  past  has  been  out  of  possession.  Respondent 
is  in  possession.  Under  these  circumstances,  equity  will  not  in- 
rerfere.  "The  plaintiff  was  out  of  possession  when  he  instituted 
this  suit,  and  by  the  prayer  of  this  bill  he  attempts  to  regain  pos- 
session by  means  of  the  injunction  asked  for.  In  other  words, 
the  effort  is  to  restore  the  plaintiff,  by  injunction,  to  rights  of 
which  he  had  been  deprived.  The  function  of  an  injunction  is 
to  afford  preventive  relief,  not  to  redress  alleged  wrongs  which 
have  been  committed  already.  An  injunction  will  not  be  used 
to  take  property  out  of  the  possession  of  one  party  and  put  it 
into  that  of  another." — Lacassdgne  v.  Chapuis,  144  U.  S.  119, 
124.    See  also  Spelling  on  Injunctions,  §  368. 

As  to  the  insolvency  of  the  respondent.  The  authorities  on 
this  subject  are  not  uniform.  Many  expressions  are  to  be  found 
in  decisions  to  the  effect  that  equity  will  enjoin  the  commission 
of  a  trespass  where  the  trespasser  is  insolvent,  this  on  the  theory 
that  a  judgment  at  law  will  not  under  the  circumstances  furnish 
adequate  redress.  These  expressions  are  generally  dicta,  found 
either  in  cases  where  the  injunction  was  granted  on  some  other 
ground,  as,  for  example,  of  irreparable  injury  or  to  avoid  a 
multiplicity  of  suits,  or  in  cases  where  the  injunction  was  re- 
fused. In  some  instances,  however,  they  are  actual  decisions. 
On  the  other  hand  it  has  been  held,  and  we  think  it  to  be  the 
better  nile,  that  the  insolvency  of  the  respondent  is  not  of  itself 
sufficient  ground  for  an  injunction  to  restrain  an  ordinary  tresr 
pass,  although  in  connection  with  other  circumstances  that  fact 
may  be  given  great  weight  in  determining  the  exercise  of  the  dis- 
cretion of  the  court.  "The  irresponsibility  of  the  party  is  doubt- 
less one  element  to  be  weighed  in  these  cases,  but  it  is  not  de- 
cisive. *  ♦  *  Where  the  injury  apprehended  is  not  serious 
nor  in  its  nature  irreparable,  but  the  main  object  of  a  suit  would 
be  to  settle  the  title,  a  court  of  equity,  we  think,  ought  not  to 
interfere  by  injunction,  even  if  the  defendant  be  insolvent." — • 
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Morgan  i\  Palmeiy  48  N.  H.  336.  The  main  issne  between  the 
parties  in  the  present  case  being  as  to  the  title,  and  the  object  of 
the  suit  being  to  transfer  the  possession  and  no  irreparable  in- 
jury being  shown,  we  think  that  the  mere  fact  of  the  respondent's 
insolvency  is  not  sufficient  to  warrant  interference  by  injunction. 
The  decree  appealed  from  is  affirmed. 

J.  A.  Mayoon  &  T.  I.  Dillon  for  complainant. 

G,  A.  Davis  for  respondent. 


IREXE  II  HOLLOW  AY  i;.  CHAS.  A.  BROWN. 
Error  to  Circuit  Judge,  First  GiRCurr. 

SuBiiuTTED  March  12,  1902.  Decided  April  7,  1902, 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  writ  of  ^rror  may  issue  from  this  Court  to  a  Circuit  Judge  flitting,  In 
Probate,  ait  Chambers. 

A  Circuit  Judge,  at  Chambers,  has  no  Jurisdiction  to  revise  or  modify 
a  decree  of  divorce  rendered  in  the  Circuit  Court. 

The  consent  of  the  parties  canjiot  give  the  Judge  or  Court  jurisdiction 
over  the  subject  matter  of  a  oointroversy. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

The  defendant  in  error  filed  a  yjetition  in  the  Probate  Court 
of  the  First  Circuit,  at  Chambers,  alleging  in  part  that  on  No- 
vember 18th,  1898,  Irene  li  Brown  was  appointed  and  qualified 
a?  the  guardian  of  George  li  and  Francis  Hyde  li  Brown,  the 
children  of  petitioner  and  said  Irene  li  Brown,  and  that  no  pro- 
vision was  made  for  petitioner  to  visit  said  children;  that  Irene 
li  Brown  has  since  her  appointment  as  guardian  married  one  Carl 
Holloway;  that  the  said  guardian  is  contemplating  a  visit  to  Cal- 
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ifomia,  and  praying  for  an  order  appointing  such  time  for  the 
petitioner  to  see  said  children  as  the  court  shall  deem  proper  and 
that  the  court  further  order  that  the  custody  of  said  children  be 
awarded  to  the  petitioner  during  the  absence  of  their  said 
guardian. 

The  plaintiff  in  error  answered  this  petition  admitting  her 
marriage  to  Holloway  and  her  appointment  as  guardian  and 
that  no  provision  was  made  for  the  petitioner  to  visit  the  children 
and  that  no  request  for  such  provision  was  made  by  him  and 
that  she  contemplated  a  visit  to  California  and  alleged  that  on 
May  27th,-  1898,  by  the  Circuit  Court  of  the  First  Circuit  she 
was  granted  an  absolute  divorce  from  the  petitioner  and  that  by 
the  decree  of  divorce  she  was  given  the  care  and  custody  of  said 
minors  and  that  since  said  date  she  has  had  the  continuous  care 
and  custody  of  them;  that  the  petitioner  also  has  married  again; 
that  it  is  not  for  the  benefit  of  said  children  that  their  custody 
be  given  to  petitioner  and  that  said  minors  do  not  desire  their 
care  and  custodv  chanffed. 

At  the  hearing  the  Circuit  »Tudge  expressed  grave  doubts  of 
his  jurisdiction  in  Probate  to  make  the  order  but  on  consent  of 
Mrs.  Holloway  he  did  make  an  order  fixing,  a  time  for  the  peti- 
tioner to  sCe  said  children  and  awarding  him  their  care  and  ciis- 
tody  for  such  time. 

Mrs.  Hollowav  afterwards  sued  out  a  writ  of  error  from  this 
court  assigning  as  error  (1)  that  the  Circuit  Judge  sitting  in  pro- 
bate had  no  jurisdiction  "to  make  and  render  said  order  and  de- 
cree," (2)  "that  the  said  order  and  decree  was  and  is  absolutely 
void." 

On  the  hearing  in  this  court  the  defendant  in  error  jjresented 
a  motion  to  quash  the  writ  on  a  number  of  grounds.  The  prin- 
cipal one  is  that  no  writ  of  error  lies  to  review  the  decision,  order, 
judgment  or  decree  of  a  court  of  probate. 

It  is  urged  in  support  of  the  motion  that  the  p^o^^sion  of  the 
statute  authorizing  appeals  in  probate  proceedings  is  exclusive 
and  prohibits  the  use  of  the  writ  of  error  in  such  cases';  again, 
that  a  writ  of  error  will  not  nm  to  a  judge  of  probate  for  the 
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reason  that  proceedings  before  him  are  not  usually  according  to 
the  course  of  the  common  law.  Again  it  is  contended  that  an 
analysis  of  the  statute  authorizing  the  writ  demonstrates  that 
only  the  common  law  writ  of  error  was  contemplated  by  the  leg- 
islature enacting  the  statute. 

Chapter  93,  Cfivil  Laws,  providing  for  the  writ  was  approved 
January  11th,  1893,  (Session  Laws,  1892,  pp.  272,  275),  after 
the  act  to  reorganize  the  Judiciary  (Session  Laws,  1892,  pp.  90, 
125),  in  which  is  found  the  provision  for  appeals  in  probate  pro- 
ceedings, was  in  force,  and  this  act  as  passed  by  the  legislature 
was  entitled  "An  Act  to  define  writs  of  error." 

The  first  section  reads:  "A  writ  of  error  may  be  had  by  any 
party  deeming  himself  aggrieved  by  the  decision  of  any  Justice, 
Judge  or  Magistrate,  or  by  the  decision  of  any  court  except  the 
Supreme  Court,  or  by  the  verdict  of  a  jury,  at  any  time  before 
execution  thereon  is  fully  satisfied,  within  six  months  from  the 
rendition  of  judgment.    (Sec.  1443,  O.  L.) 

The  third  section  provides  that,  "A  writ  of  error  may  be  had 
to  correct  any  error  appearing  on  the  record,  either  of  law  or 
fact,  or  for  any  cause  which  might  be  assigned  as  error  at  com- 
mon law;  provided,  however,  that  no  writ  of  error  shall  issue  for 
any  defect  of  form  merely  in  any  declaration,  nor  for  any  matter 
held  for  the  benefit  of  the  plaintiff  in  error."    (Sec.  1445,  C.  L.) 

A  reading  of  the  above  sections  seems  to  be  a  full  and  com- 
plete  answer  to  all  of  the  objections  raised  by  the  motion.  The 
fact  that  this  statute  was  passed  subsequently  to  the  statute  pro- 
viding for  appeals  and  exceptions  is  a  complete  refutation  of  the 
claim  that  the  statute  of  appeals  was  an  exclusive  method  of 
presenting  questions  in  probate  proceedings  to  the  appellate  court 
for  review. 

Any  person  deeming  himself  aggrieved  by  the  decision  of  any 
(1)  Justice,  (2)  Judge,  (3)  Magistrate,  (4)  Court,  except  the 
Supreme  Court,  (5)  or  by  the  verdict  of  a  jury  may  cause  the 
writ  to  issue  and  the  writ  issues  "to  correct  any  error  appearing 
on  the  record"  or  for  any  cause  which  might  be  assigned  as  error 
at  common  law.  The  writ  authorized  bv  this  statute  is  broader 
than  the  common  law  writ  of  error  and  seems  to  cover  all  cases, 
except  as  otherwise  provided  in  the  statute,  that  might  be  brought 
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up  for  review  by  appeal  or  exeeptioiis  and  to  be  a  concurrent 
method,  with  appeal  and  exceptions,  for  presenting  causes  to  this 
court. 

This  view  of  the  statute  was  announced  by  this  Court  a  short 
time  after  the  writ  of  error  statute  was  enacted  (1895),  in  a  case 
wherein  it  was  said,  "But  the  statute  now  makes  a  writ  of  error 
and  a  bill  of  exceptions  concurrent  methods  for  the  correcting  of 
errors  made  in  the  lower  courts,  the  conditions  and  limitations  in 
each  method  being  different.'^  Gummings  v.  Iwukeay  10  Haw. 
1-4. 

The  long  established  practice  in  this  court  strongly  empha- 
sizes the  correctness  of  the  above  interpretation.  In  Peacock  v. 
Jjovejoify  5  Haw.  238,  it  was  said:  "The  write  gives  times  to  dis- 
cover errors  of  law  which  the  hurry  incident  to  an  appeal  may 
have  caused  to  be  overlooked.  The  different  remedies  seem  wise 
and  consistent." 

The  writ  has  issued  from  this  Court  to  review  alleged  errors 
in  a  decree  in  equity  (Tierra  v,  Hackfeld,  8  Haw.  436);  to  re- 
view proceedings  in  Probate  in  the  Circuit  Court  {Phelps  v.  Car- 
ter y  9  Haw,  638) ;  the  decision  of  a  district  magistrate,  {Lee  Tau 
et  al.  1'.  The  RepnbliCj  11  Haw.  143);  the  decision  of  a  Circuit 
Judge,  (F.  S.  &  T.  Co.  v.  Hai/ashi,  13  Haw.  695);  the  verdict 
of  a  jury  rendered  in  the  Circuit  Courts  (Pringle  v.  H.  M.  Co,y 
Id  705). 

In  view  of  these  decisions  we  feel  confident  in  the  correctness 
of  our  conclusion  that  the  writ  may  issue  to  review  the  order  or 
decree  of  a  Circuit  Judge  sitting  in  Probate.  The  motion  to 
quash  will  be  denied. 

On  the  merits  of  the  cause  but  one  question  is  raised  by  the 
assignment  of  errors,  i.  e.,  did  the  Circuit  Judge,  sitting  in  Pro- 
bate, at  Chambers,  have  jurisdiction  to  make  the  order  com- 
plained of? 

The  decree  of  divorce  was  granted  upon  the  petition  of  the 
plaintiff  in  error  by  the  Circuit  Court  of  the  First  Circuit  at 
term.  The  defendant  in  en-or  filed  a  written  appearance  in  said 
action  but  did  not  contest  it.    The  decree  was  granted  as  prayed 
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in  the  petition  and  the  custody  of  the  two  minor  children  award- 
ed to  the  plaintiff.     The  statute  authorizing  this  decree  reads: 

**Ijpon  annulling  a  marriage,  or  decreeing  a  divorce,  the  court 
may  make  such  further  decree  ai*  it  shall  deem  expedient,  con- 
cerning the  care,  custody,  education  and  maintenance  of  the 
minor  children  of  the  parties,  and  determine  with  which  of  the 
parents  the  children  or  any  of  them  thall  remain;  and  the  court 
may  from  time  to  time  afterwards,  on  the  petition  of  either  of  the 
parties,  revise  and  alter  such  decree  concerning  the  children,  and 
make  a. new  decree  concerning  the  same,  as  the  circumstances  of 
the  parents  and  the  benefit  of  the  children  may  require."  (Sec. 
1944,  C.  L.) 

This  decree  was  not  api)ealed  from,  nor  has  application  been 
made  to  the  court  rendering  it  to  modify  or  revise  the  same.  It 
will  be  observed  that  it  is  the  Court  and  not  the  Judge  that  is 
authorized  to  "revise  and  alter  such  docree  concerning  the  child- 
ren." 

The  order  appointing  the  plaintiff  in  error  guardian  of  the 
wards  did  not  in  any  way  revise  or  modify  the  decree  of  divorce 
giving  her  their  custody.  The  order  complained  of  giving  the 
defendant  in  en'or  their  custody  for  certain  time  did  change, 
revise  and  modifv  the  decree  of  divorce. 

Xo  statute  has  been  called  to  our  attention  giving  the  Judge 
of  Probate  specific  authority  to  make  the  order  in  question.  The 
defendant  in  error  in  supporting  the  order  seemsf  to  rely  on  two 
grounds;  (1)  the  general  jurisdiction  of  the  Probate  Court  over 
the  person  and  estates  of  minors;  (2)  the  consent  of  the  plaintiff 
in  error  to  the  making  of  the  order. 

The  order  cannot  be  supported  on  either  of  these  grounds.  The 
status  of  these  minors  and  their  custody  was  determined  by  the 
decree  of  the  Circuit  Court,  at  term,  the  only  court  having  juris- 
diction of  the  subject  matter,  and  of  the  persons  of  the  parties. 
The  same  court  is  given  specific  authority  to  "revise  and  alter 
such  decree  concerning  the  children"  but  a  probate  judge  has  no 
such  authority  and  cannot  make  a  legal  order  changing  the  cus- 
tody of  the  children.  A  well  considered  case  on  this  question  is 
Hoflman  v,  Hoffman,  15  Ohio  State  427.  Nor  could  the  con- 
sent of  the  plaintiff  in  error  give  the  Probate  Judge  power  to 
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make  the  order.  It  is  an  elementary  principle  that  consent  of 
parties  cannot  give  a  judge  or  court  jurisdiction  of  the  subject 
matter  of  a  controversy.  E^t.  of  Bi^shop,  11  Haw.  33;  Tong 
Oil  V.  TaiKee,  11  Haw.  424. 

The  cause  is  remanded  to  the  Judge  of  the  First  Circuit  Court, 
at  Chambers,  in  Probate,  with  direction  to  set  aside  and  vacate 
the  order  set  out  in  the  petition  for  writ  of  error  and  to  dismiss 
the  defendant  in  en'or's  petition  for  said  order. 

Robertson  d  Wildet''  for  plaintiff  in  error. 
Maffoon  d  Dillmi  for  defendant  in  error. 


S.  TOMIKAWA  V.  U.  GAMA. 


Appeal  fbom  CiBOurr  Judge,  Fourth  Cincurr. 
Submitted  Makch  5,  1902.  Decided  April  11,  1902. 

Feear,  C.J.,  Oalbraith  and  Perry,  JJ. 

In  a  suit  for  the  specific  performajuce  of  a  com  tract  for  the  sale  of  land, 
held,  /that,  assuming  that  'time  wasr  originally  intended  to  be  of 
the  essence  of  the  contract,  the  provisions  in  this  respect  were 
waived  by  the  seller  by  the  acceptance  of  installments  on.  account 
of  the  purchase  price  after  the  time  opecifled  ft>r  their  payment  had 
passed. 


OPINION  OF  THE  COURT  BY  PERRY,  J. 

Bill  in  equity  for  the  specific  performance  of  a  contract  for 
the  sale  of  certain  land  situate  at  Olaa,  Hawaii.  The  court  be- 
low, after  trial  and  reference  to  a  Master  to  ascertain  the  amount 
due  on  the  contract  by  comj^lainant  to  respondent  and  after  re- 
port stating  such  amount  to  be  $833.35  and  confirmation  thereof. 
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decreed  specific  performance  of  the  agreement  to. convey  upon 
payment  by  the  complainant  of  the  amount  so  found  to  be  due. 
From  that  decree  respondent  appealed. 

The  defense  mainly  relied  upon  is  that  the  complainant  failed 
to  pay  certain  of  the  installments  of  the  purchase  price  at  the 
times  agreed  upon  and  that  time  was  of  the  essence  of  the  con- 
tract. The  purchase  price  was  $3950  and  this  sum,  as  was 
specified  in  the  agreement,  was  to  be  paid  on  certain  dates  named 
in  installments  varying  from  $10  to  $1350  each.  Tomikawa  was 
to  have  immediate  possession  of  the  land  and  use  the  fruits  and 
profits  thereof  subject  to  the  conditions  of  the  agreement.  The 
instrument  also  contained  the  following:  "In  the  event  of  a 
failure  to  comply  with  the  terms  and  conditions  herein  contained 
by  the  said  party  of  the  second  part,  the  said  party  of  the  first 
part  shall  be  released  from  all  obligations  in  law  and  equity  to 
convey  the  said  property  and  the  said  party  of  the  second  part 
shall  forfeit  all  right  thereto  together  with  all  improvements 
made  or  erected  thereon  and  all  moneys  paid  hereunder.  And 
the  said  party  of  the  first  part  on  receiving  such  payments  at 
the  time  and  in  the  manner  above  set  out  agrees  to  execute  and 
deliver  to  the  said  party  of  the  second  part  *  *  *  a  good 
and  sufficient  deed,"  etc.  It  is  undisputed  that  the  complainant 
failed  to  strictly  perform  his  part  of  the  contract  as  to  the  time 
of  payment. 

In  equity  time  is  not  regarded  as  of  the  essence  of  a  contract 
unless  an  intention  to  make  it  so  clearly  appears.  Bohneiiberg 
V.  Zimfrwrmann,  13  Haw.  4,  6.  The  question  of  how  the  agree- 
ment in  the  case  at  bar  should  be  construed  in  this  respect  is, 
perhaps,  susceptible  of  argument  on  both  sides;  but  it  need  not 
be  decided.  Assuming  that  originally  it  was  the  intention  of  the 
parties  to  make  time  an  essential,  the  evidence  clearly  shows  that 
in  that  respect  the  provisions  of  the  contract  were  subsequently 
waived  by  the  respondent  Of  eighteen  installments  paid  and 
accepted  on  account  of  tlie  purchase  price  and  ranging  in  amount 
from  $10  to  $460,  one  only  w^as  paid  on  the  day  named;  all  of 
the  others  were  paid  after  the  time  specified,  some  of  them  sev- 
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eral  months  after  they  became  due.  Four  at  least  of  the  later 
payments  were  in  lump  sums  and  were  made  and  received  gen- 
erally on  account  of  the  existing  indebtedness  without  any  at- 
tempt to  apply  them  specifically  to  certain  of  the  installments 
due.  Interest  was  paid  and  accepted  on  some  of  the  overdue 
items. 

According  to  the  contract,  which  was  entered  into  in  August, 
1896,  the  payment  of  the  purchase  price  should  have  been  com- 
pleted on  March  15,  1899.  In  August,  1900,  many  installments 
being  then  overdue,  respondent  made  several  demands  upon  com- 
plainant for  payment.  On  the  2nd  of  that  month  $200  was  paid 
on  account.  Gama  or  his  agent  still  regarded  the  contract  as  in 
force,  for  a  few  days  later  the  latter  said  to  one  representing 
Tomikawa  that  if  the  claim  was  paid  in  full  "then  I  would  not 
take  any  steps  to  sue  in  anything,  but  if  you  hesitate  to  do  any- 
thinc:  I  ^nll  sav  that  I  will  call  the  contract  forfeited."  On 
August  17,  $800  was  paid,  not  for  an  extension  of  time,  as  now 
claimed  by  the  respondent,  but  on  account  of  the  purchase  price 
B»  the  evidence  abundantly  shows.  The  parties  at  the  time  sign- 
ed a  memorandum  w^hereby,  after  reciting  that  Gama  was  "the 
holder  of  certain  claims''  against  Tomikawa  and  that  the  latter 
was  not  "in  possession  of  immediate  funds  with  which  to  pay 
feaid  claims,"  it  was  "agreed  by  and  between  the  parties  hereto 
that  upon  the  payment  of  the  sum  of  $800  upon  the  execution 
of  this  memorandum,  the  receipt  of  which  is  hereby  acknowl- 
edged, the  party  of  ttie  first  part"  (Gama)  "agrees,  in  considera- 
tion of  the  above  payment,  not  to  make  any  further  demands 
against  the  said  J.  W.  Mason"  (representative  of  Tomikawa) 
"for  the  period  of  forty-five  days  from  the  date  of  this  memoran- 
dum." On  October  1,  1900,  $^0  more  was  paid  on  account  of 
the  purchase  price  and  the  following,  un^gned,  was  endorsed  on 
the  inBtrnment  last  referred  to:  "From  Oct.  1st  an  extension  of 
30  day&    $300  paid." 

On  behalf  of  the  respondent  it  is  contended  that  by  the  execu- 
tion of  the  memorandum  the  parties  agreed  to  make  time  <»f  the 
essence  ef  the  original  contract  and  lo  place  it  within  the  power 
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of  Gama  to  enforce  a  forfeiture  in  ease  of  failure  on  ToijaikawaV 
part  to  pay  the  balance  due  within  the  forty-five  days  and  the 
thirty  days  additional.  The  language  of  the  memorandum  seems 
to  us  to  be  incapable  of  this  construction.  We  do  not  *:0  con- 
strue it.  All  that  Gama  thereby  agreed  to  do  was  "not  to  make 
any  further,  demands"  during  the  periods  named.  The  word 
■'^demands"  here  means  requests  for  poAfmcnt  of  claims  referred 
to  in  the  memorandum. 

Until  December  27,  1900,  the  contract  was  regarded  by 
Gama,  as  well  as  by  Tomikawa,  as  being  in  force.  This  is  alicwn 
by  the  fact  that  on  that  date  Gama  wrote  to  Mason,  giving  notice 
that  the  contract  "is  hereby  rescinded  and  avoided,"  stating  his 
reason  for  the  action  and  adding:  "I  hereby  declare  all  rights 
on  your  behalf  forfeited  and  annulled  and  all  agreements  con- 
cerning the  said  land  made  since  said  date  are  also  declared  for- 
feited for  like  reasons."  Mason,  on  behalf  of  Tomikawa,  had, 
either  on  that  same  day  or  on  the  day  previous,  offered  (though 
without  a  tender  in  coin)  to  pay  to  Gama's  agent  the  whole 
amount  due  under  the  contract,  this  being  in  answer  to  a  sug- 
gestion of  Gama's  agent  that  he  would  execute  a  deed  on  pay- 
ment of  $2000  in  addition  to  the  balance  due.  This  suit  was 
filed  on  December  31,  1900. 

'  It  is  further  contended  that  the  complainant  abandoned  the 
contract  some  time  before  its  forfeiture  was  declared.  Upon  the 
evidence  we  find  that  there  was  no  such  abandonment. 

Some  minor  points  have  been  presented  on  behalf  of  the  ap- 
pellant. In  passing  upon  them  we  refer  briefly  to  a  few  only. 
The  fact  that  the  complainant  testified  at  the  trial  that  the 
amount  due  under  the  agreement  was  $1290.75  and  that  he  was 
Svilling  to  pay  that  sum,  does  not  estop  him  from  claiming  the 
benefit  of  the  Master's  finding  that  the  sum  due  is  $833.35.  No 
attempt  is  made  to  show  that  the  Master's  finding  was  not  in  fact 
correct;  it  was  confirmed  by  the  court.  The  Master  was  properly 
authorized  to  take  evidence  on  the  issues  of  fact  referred  to  him. 
37  JEncycl.  PI.  &  Pr.  983.  The  question  as  to  the  irregularity 
of  th^  proceedings  had  before  the  Master  because  of  his  failure 
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to  take  an  oath  before  receiving  the  evidence,  was  waived  by  a 
stipulation  entered  into  by  the  parties  and  now  on  file. 
The  decree  appealed  from  is  affirmed. 

f^mith  d  Parsons  for  complainant. 

W.  S.  Wise  and  Fitch  &  Thompson  for  respondent. 


JOHN*  T.  BAKEE  v.  MILIAMA  PUNI. 

Appeal  from  Cibcuit  Juikje,  Foubth  Omcurr. 

SuBMrrTED  March  5,  1902.  Decided  April  14,  1902. 

Freak,  O.J.,  and  Perry,  J. 

One  who  has  the  fee  in  one  half  and  remainder  in  the  other  half  of  a 
piece  of  land  may  have  partklooi  aa  againat  the  life-tenant  of  the 
latter  half. 

A  conveyance  in  fee  simple  with  a  reservajtion  or  exception  of  a  right 
in  the  grantor  "to  jointly  use  and  occupy  9aid  property  during  her 
natural  life,  together  with  the  grantee/'  does  not  leave  in  the 
grauitor  a  life  interest  in  more  than  one  half  the  property,  nor  does 
i(t  create  such  a  personal  relation  between  the  grantor  and  grantee, 
who  were  mother  and  daughter,  as  to  prevent  the  latter  from 
alienating  her  interest. 

OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 

This  is  a  suit  for  the  partition  of  certain  land  at  Kukuau,  BQlo, 
Hawaii,  covered  by  K.  P.  4,523,  L.  C.  A.  234,  and  containing 
56-100  of  an  acrej  and  the  question  is  whether  the  estates  of  the 
plaintiff  and  defendant  are  such  as  can  be  partitioned 

The  defendant,  who  wds  formerly  sole  owner,  conveyed  by 
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warranty  deed  this  land  **with  all  the  privileges  thereunto  be- 
longing or  in  any  wise  appertaining'^  to  her  daughter  and  "her 
heirs  and  assigns  forever,"  but  inserted  in  the  deed  after  the  war- 
ranty clause  the  following:  "And  the  said  Miliani  Puni  the 
grantor  herein  expressly  reserves  the  right  to  jointly  U5e  and  oc- 
cupy said  property  during  her  natural  life,  together  with  the 
grantee."  Afterwards  the  daughter  i)y  v/arranty  deed  in  sim- 
ilar language  conveyed  the  land  to  the  plaintiff,  but  after  the 
covenant  that  the  land  was  free  of  all  incumbrances  inserted  the 
following:  "save  and  except  that  the  grantor  herein  reserve  to 
Miliama  Puni  of  Hilo,  Hawaii,  Hawaiian  Islands,  the  right  to 
jointly  use  and  occupy  the  same  during  her  natural  life." 

The  reservation  in  the  daughter's  deed  of  course  did  not  affect 
the  mother.  It  operated  at  most  merely  as  an  exception  to  what 
was  granted  so  as  to  relieve  the  daughter  from  liability  on  her 
covenants  after  in  terms  granting  the  whole  land  in  fee  to  the 
plaintiff.  The  plaintiff  stands  in  the  daughter's  place,  except 
that  he  would  now  be  a  tenant  in  common  with  the  defendant 
if  the  daughter  had  been  a  joint  tenant  with  her.  The  question 
is,  what  estates  did  the  mother  and  daughter  have  after  the  exe- 
cution of  the  mother  s  deed  ? 

If  the  daughter  had  a  fee  simple  subject  to  a  life  estate  in  the 
mother  in  one-half  of  the  land,  then  each  would  have  a  present 
right  of  poseesrion  and  could  sue  for  a  partition.  AlJeii  r.  Libbfif^ 
140  Mass.  82.  This  was  the  view  taken  bv  a  former  Circuit 
Judge  on  demurrer,  but  the  present  Circuit  Judge,  after  a  hear- 
ing on  the  merits,  took  the  view  that  the  defendant  retained  a 
life  interest  in  the  whole  of  the  land  and  that  her  daughter,  and 
afterwards  the  plaintiff,  took  merely  an  estate  in  fufuro  and  that 
therefore  the  latter  was  not  entitled  to  a  partition.  It  is  from 
the  decree  based  on  this  view  dismissing  the  bill  that  the  plain- 
tiff appeals. 

We  need  not  cxpre»  an  opinion  ae  \o  the  effect  or  meaning  of 
the  clause  of  reservation  or  exeeption  in  the  mother's  deed.  It 
seems  to  be  agreed  4y  eouttsel  that  it  opemted  to  give  or  leave  to 
her  a  life  e«tail«^    In  om  apfflion  it  did  ttot  give  er  leave  to  her 


BAKEK  V.  PUNI.  181 

a  life  estate  in  more  than  one-half  of  the  land.  The  clause  pur- 
ports to  do  no  more  than  reserve  to  her  "the  right  to  jointly  use 
and  occupy  said  property  during  her  natural  life,  tOiiether  with 
the  grantee."  The  laud  had  in  terms  been  granted  absolutely 
in  fee  simple.  The  elaii^  in  question  then  at  most  gave  or  left 
to  the  grantor  the  right  to  use  and  occupy  the  land  with  the 
grantee.  The  grantee  was  not,  as  held  by  the  Circuit  Judge, 
given  merely  an  estate  in  fttturo  with  permission  to  live  with  the 
grantor  during  the  latter's  life,  if  she  care  to. 

Xor  can  we  hold,  as  contended  by  counsel,  that  the  joint  occu- 
pancy contemplated  was  of  such  a  personal  nature  as  not  to  peav 
mit  of  an  alienation  of  the  daughter's  interest  or  at  least  an  occu- 
pancy by  a  stranger  in  her  place.  The  mother  very  likely  did 
not  contemplate  the  poBsibility  that  her  daughter  might  convey 
lier  interest,  but  she  did  not  effectually  provide  against  such  a 
contingency,  a^isuming  that  she  could  have  done  so  consistently 
with  the  rules  of  law.  It  is  true,  as  suggested  by  counsel,  that 
the  words  "heirs  and  assigns"  are  not  found  after  the  words 
"grantee"  in  this  clause.  But  this  would  if  anything  tend  to 
show  that  the  grantor  could  not  occupy  after  the  death  of  the 
grantee  or  a  conveyance  by  her  rather  than  that  the  grantee's 
rights  could  not  pass  to  others  by  descent  or  conveyance  during 
the  grantor's  life.  For,  as  already  stated,  the  conveyance  was  to 
the  grantee  absolutely  in  fee  simple,  and  the  grantor  thereafter 
had  merely  what  she  reserved  or  excepted,  that  is,  a  right  to 
jointly  use  and  occupy  with  the  grantee.  However,  we  think 
there  was  no  intention  to  limit  the  grantor's  use  and  occupancy 
to  the  grantee's  life  or  to  the  period  of  her  ownership  or  occu- 
pancy. 

The  appeal  is  sustained,  the  decree  appealed  from  reversed  and 
the  ease  remitted  to  the  Circuit  Judge  for  further  proceedings 
coiwistent  with  the  foregoing  opinion. 

Chas.  M.  he  Blond  and  l?mith  d  Parsons  for  plaintiff. 

W.  S,  Wine  and  Fiti^h  &  Thompson  for  defendant. 
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A.  W.  VALKENBEEG  v.  TREASURER  of  the  Territory  of 

Hawaii. 

Appeal  from  the  Assessment  of  Stamp  Duty  made  by  the 

Treasuree. 

Submitted  March  13,  1902.  I>ecided  April  14j  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  proxy,  or  written  authority,  of  a  shareh.clde;"  in  a  corporation 
empowering  another  to  vote  his  stock  ait  a  designated  meeting,  or 
meetings,  of  the  stockhoIderB  of  the  corx>oration  \&  not  a  power  of 
attorney  within  the  inrtent  and  meaning  of  section  941,  C.  L.,  and 
Is  not  subject  to  the  stamp  duty  imposed  by  aeuid.  Btatute. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

The  appellant,  a  shareholder  in  a  Hawaiian  corporation,  ap- 
pointed a  third  party  his  agent,  or  proxy,  to  act  and  vote  for  him 
at  a  designated  meeting  of  the  stockholders  of  the  corporation. 
The  appointment  was  in  writing  and  in  form  bore  some  re- 
semblance to  a  power  of  attorney  but  was  not  under  seal  or 
acknowledged.  It  was  headed  "Stockholder's  proxy."  The 
Treasurer  of  the  Territory,  ruled  that  this  writing  was  a  power 
of  attorney  and  subject  to  a  stamp  duty  of  $1.00  under  Section 
941,  C.  L.  The  appellant  being  dissatisfied  with  this  ruling 
paid  the  duty  and  perfected  an  appeal  to  this  court  as  provided, 
in  Sec.  931,  C.  L. 

This  appeal  presents  for  construction  one  of  the  provisions  of 
the  statute  providing  for  stamp  duties  on  certain  written  instru- 
ments (Chapter  64,  C.  L.).    The  first  section  of  this  statute  reaxis: 

"From  and  after  the  coming  into  operation  of  this  Act,  there 
shall  be  due  and  payable  to  the  Government  in  respect  of  the 
several  deeds,  documents,  and  instruments  mentioned  and  spec- 
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ified  in  the  schedule  hereunder  written,  the  several  sums  of 
money  for  stamp  duty  set  forth  in  said  schedule."  (Sec.  918, 
C.  L.) 

One  item  of  the  schedule,  and  the  one  under  which  the  writ- 
ten instrument  given  by  the  appellant  was  taxed,  is  as  follows: 

"Power  of  attorney $1.00" 

(Sec.  941,  O.  L.) 

"It  is  a  general  rule,"  says  Mr.  Justice  Story,  ^'in  the  interpre- 
tation of  all  statutes  levying  taxes  or  duties  upon  subjects  or  cit- 
izens not  to  extend  their  provisions  by  implication  beyond  the 
clear  import  of  the  language  used  or  to  enlarge  their  operation 
so  as  to  embrace  matters  not  specifically  pointed  out,  although 
standing  upon  a  close  analogy.  In  eveiy  case,  therefore,  of 
doubt,  such  statutes  levying  taxes  or  dutiee  are  construed  most 
strongly  against  the  Government  and  in  favor  of  the  subject  or 
citizen,  because  burdens  are  not  to  be  imposed  or  presumed  to 
be  imposed  beyond  what  the  statutes  expressly  and  clearly  im- 
port" United  States  t\  Wifjglesworth,  2  Story  (TJ.  S.)  369, 
373  and  374. 

Mr.  Justice  Agnew  speaking  for  the  Supreme  Court  of  Penn- 
sylvania, said:  "A  tax  law  (and  a  stamp  act  for  the  purpose  of 
revenue  is  such)  cannot  be  extended  by  construction  to  things 
not  named  or  described  as  the  subject  of  taxation."  Boyd  v. 
Hoody  57  Penn.  St  p.  98-101. 

Each   of  the  above  cases  are  referred  to  with  approval  in 

Sutherland  on  Statutory  Construction,  p.  458. 

The  same  principles  have  been  announced  by  this  court,  in 
construing  the  statute  under  consideration  as  follows.  "In  passing 
tax  bills  legislatures  are  presumed  to  be  careful  to  include  in  the 
schedules  all  the  items  upon  which  they  intend  a  tax  to  be  levied, 
and  to  express  themselves  so  clearly  that  there  can  be  no  reason- 
able doubt  as  to  the  articles  intended  to  be  taxed.  Statutes  im- 
posing taxes  ought  not  to  be  construed  so  as  to  include  articles 
or  (in  this  ca«?)  instruments  not  clearly  coming  within  them. 
For  instance,  a  statute  levying  a  tax  on  horses  would  not  include 
mules,  and  one  levying  a  tax  on  mules  would  not  include  asses." 
The  Minister  v.  Bishop  d  Co.,  3  Haw.  793,  794. 

There  is  some  resemblance  between  a  power  of  attorney  and 

a  proxy,  (possibly  as  much  as  between  a  horse  and  a  mule). 

Each,  when  in  writing,  is  the  evidence  of  the  authority  of  the 


^ 


384  APRIL,  1902. 

person  named  therein  to  do  some  specified  suci  or  thing  for  and  in 
the  place  of  the  person  issuing  it.  With  this  likeness  the  re- 
semblance disappears  as  distinctly  as  the  similarity  between  the 
horse  and  his  meek  relation.  They  differ  not  only  in  the  object 
and  purpose  for  which  they  are  given  but  in  the  formality  of 
their  execution.  The  one  is  usuallv  executed  with  the  same 
formality  a?  a  deed  and  the  other  is  not.  This  difference  is  well 
understood  in  the  business  community.  No  business  man  of 
ordinary  intelligence  ^^'ould  speak  of  giving  a  proxy  to  authorize 
another  to  convey  his  land.  Nor  would  he  think  of  giving  a 
power  of  attorney  to  authorize  one  to  vote  his  stock  in  a  corpor- 
ation meeting.  The  members  of  the  legislature  that  enacted  this 
statute  are  presumed  to  have  been  men  of  ordinary  intelligence 
and  to  have  known  the  well  understood  difference  between  a 
proxy  and  power  of  attorney.  That  a  proxy  was  not  named  in 
the  schedule  by  specific  and  clear  language  must  be  taken  as  con- 
clusive evidence  of  the  intention  of  the  legislature  not  to  include 
such  instrument  among  the  subjects  of  taxation.  Any  other 
conclusion  would  be  extending  the  provisions  of  the  statute  by 
implication  beyond  the  clear  import  of  the  languag;e  used  and 
enlarging  their  operation,  on  the  theory  of  analogy,  so  as  to 
embrace  matters  not  specifically  pointed  out  and  a  construction 
of  the  statute  most  strongly  against  the  citizen  in  direct  violation 
of  the  rules  of  interpretation  herein  before  cited. 

We  conclude  that  the  proxy  or  instrument  submitted  was  not 
subject  to  the  stamp  duty  collected  by  the  Treasurer. 

Let  judgment  be  entered  accordingly. 

Smith  d  Leicis  for  appellant. 

E.  P.  Dole,  Attorney-General,  for  the  Treasurer. 

CONCURRING  OPINION  OF  FREAR,  C.J. 

There  is  no  doubt  that,  technically  speaking,  a  proxy  is  a 
power  of  attorney,  as  it  is  a  \vritten  authority  to  one  to  act  in  the 
place  of  another;  and  for  this  reason  my  first  impression  was 
that  it  would  have  to  be  stamped  under  the  statute.  But  upon 
reflection  I  have  come  to  a  different  conclusion. 
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The  question  is  not  merely  whether  a  proxy  is  a  power  of 
attorney,  but  whether  the  legislature  intended  it  to  be  taxed 
under  that  head.  The  statute  must  be  construed  strictly  and  not 
made  to  cover  objects  not  clearly  within  the  intention  of  the 
legislature.  It  seems  to  me  that  proxies  are  of  such  common 
use  and  ?o  xmivereally  considered  as  ^constituting  a  class  by  them- 
selves, as  well  as  known  by  a  special  name,  that  the  legislature 
would  liave  shown  clearly  that  it  meant  to  tax  them  if  it  really 
did  mean  to.  This  line  of  reasoning  wa^  adopted  in  Minister  of 
Finance  v.  Bishop  d  Co.,  3  Haw.  793,  in  a  case  so  analoguous 
to  this  as  to  make  it  almost  an  authority  in  the  present  case.  In 
that  case  it  was  held  that  neither  promissory  notes,  checks  nor 
certificates  of  dei)osit  were  "agreements"  within  the  meaning  of 
the  stamp  act,  although  they  all  were  agreements  technically 
speaking;  also  that  a  check  was  not  a  "bill  of  exchange"  within 
the  meaning  of  that  act,  though  it  was  technically  a  bill  of  ex- 
change; and  that  a  certificate  of  deposit  was  not  a  "promissory 
note"  under  the  statute,  although  it  was  govt^med  by  the  rules 
applicable  to. promissory  notes.    The  court  said: 

"The  words  of  any  statute  are  to  be  taken  in  their  ordinary 
and  usual  sigpification,  and  although  a  promissory  note  is  an 
agreement  to  pay  money,  yet,  no  one  in  reading  this  statute, 
would  consider  the  word  ^agreement'  as  used  therein  to  have  such 
a  signification  as  would  include  either  of  the  instruments  which 
are  the  .subjects  of  our  consideration.    *    *    * 

"It  is  true  that  a  check  has  been  asserted  to  be  a  bill  of  ex- 
change. *  *  *  But  checks  are  a  species  of  paper  of  such 
common  use  that  if  the  legislature  had  intended  to  include  them 
they  would  have  mentioned  them  by  their  name.  In  common 
language,  no  one,  speaking  of  a  bill  of  exchange  would  be  under- 
stood as  meaning  a  check.    *    *    * 

"The  Act  is  to  be  taken  styictly;  none  of  the  expressions  of 
this  Act  are  strictly  and  technically  applicable  to  certificates  of 
deposit.  In  this  country  certificates  of  deposit  are  too  frequent 
and  notorious  a  species  of  pa}x»T  to  have  been  omitted  by  mis- 
take, and  it  is  a  rule  of  construction  that  when  a  statute,  and 
more  especially  a  statute  with  penalties  for  neglect,  specifies  par- 
ticulars, all  other  particulars  not  enumerated  are  excluded. 

"Although  certificates  of  deposit  possess  all  the  requisites  of 
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promissory  notes,  and  the  endorsers  are  to  be  held  in  like  man- 
ner as  in  ordinary  promissory  notes  and  all  the  rules  applicable 
to  promissorj'^  notes  are  to  be  applied,  when  such  certificates  are 
sued  upon,  yet  we  cannot  but  think  that  if  the  legislature  had 
intended  to  tax  them  by  tliis  law,  they  would  have  mentioned 
them  specifically,  more  especially,  considering  the  manner  in 
which  they  had  been  used  as  currency  in  this  kingdom." 

The  fact  that,  not^vithstanding  the  frequent  use  of  proxies  in 
these  islands  with  their  great  number  of  corporations  with  widely 
scattered  stock,  n6  one,  so  far  as  we  arc  aware,  has  ever  thought 
of  stamping  proxies  during  the  quarter  of  a  century  during 
which  the  stamp  act  has  been  in  force,  until  the  separate  pro- 
vision for  stamps  on  proxies  in  the  federal  stamp  act  recently 
suggested  the  question,  not  only  shows  the  common  understand- 
ing that  proxies  stand  in  a  class  by  themselves  but  also  supports 
the  view  that  the  legislature  did  not  intend  that  they  should  be 
t^xed. 

We  cannot  get  much  assistance  from  authorities  elsewhere  on 
this  point.  In  England  the  statute  was  much  more  explicit: 
"Letter  or  power  of  attorney  made  by  any  petty  officer,  seaman,, 
marine,  or  soldier  serving  as  a  marine,  or  by  executors  or  admin- 
istrators of  any  such  person  for  receiving  prize  money,  Is."  **And 
for  receiving  wages,  11."  ^'Letter  of  attorney  for  the  sale,  trans- 
fer, acceptance  or  receipt  of  dividends  of  any  government  or 
parliamentary  stocks  or  funds,  11.  10s."  'Tetter  or  power  of 
attorney  of  any  other  kind,  or  commission  or  factory  in  the 
nature  thereof,  and  everj'  deed  or  other  instrument  of  procura- 
tion, 11,  10s."  In  Momnouthf<hire  Canal  Co,  v,  Kendall^  4 
Bam.  &  Aid.  453,  the  question  arose  whether  under  this  statute 
a  proxy  had  to  be  stamped,  but  the  court  found  it  unnecessary  to 
pass  upon  it.  Counsel  argued  that  "at  all  events  it  is  an  instm- 
ment  of  procuration,"  if  not  a  letter  of  attorney,  for  "the  very 
w^ord  proxy,  which  is  an  abbreviation  of  the  word  procuracy, 
shews  this."  But  in  Thi'  Quern  t\  Kclk,  12  Ad.  &  Ell.  569,  the 
question  w:a3  passed  upon.  The  proxy  was  held  to  be  "either  a 
letter  of  attorney  or  an  instrument  of  procuration."  When  we 
consider  the  particularity  of  the  first  two  clauses  of  the  statute 
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and  then  the  sweeping  nature  of  the  last  clause,  we  can  readily 
3ee  how  the  court  could  come  to  that  conclusion  without  militat- 
ing against  the  reasoning  adopted  in  the  casie  in  the  3rd.  Ha- 
waiian above  cited. 

DISSENTING  OPINION  OF  PERRY,  J. 

This  is  an  appeal  from  a  ruling  of  the  Treasurer  to  the  effect 
that  a  certain  instrument  is  subject  to  stamp  duty  under  Section 
918  and  that  portion  of  the  schedule  in  Section  941,  Chapter  64, 
of  the  Civil  Laws,  which  reads,  "Power  of  Attorney,  $1.00.^' 
The  instrument  referred  to  is  in  the  following  language: 

"Stockholders'  Proxv. 

"Know  all  men  by  these  presents,  that  I,  A.  W.  Van  Valken- 
be]^,  do  hereby  constitute  and  appoint  E.  E.  Paxton  for  me  and 
in  my  name,  place  and  stead,  to  vote  as  my  proxy  at  any  ordin- 
ary, extraordinary  or  general  meeting  of  the  stockholders  of  The 
B,  F.  Dillingham  Company,  Ltd.,  an  Hawaiian  corporation,  held 
subsequent  to  this  date  or  at  any  adjournment  thereof  (until  this 
proxy  has  been  revoked),  and  upon  any  question  which  may  be 
brought  before  such  meetings,  including  the  election  of  direct- 
ors, according  to  the  number  of  votes  I  should  be  entitled  to  vote 
if  then  personally  present. 

"In  Witness  Whereof,  I  have  hereunto  set  my  hand  this  8th 
day  of  March,  A.  D.  1902. 

(Signed)      "A.  W.  Van  Valkenberg.'' 

A  power  of  attorney  is  "an  instrument  authorizing  a  person 
to  act  as  the  agent  or  attorney  of  the  person  granting  it." — 2 
Bouvier  714. — "A  letter  or  power  of  attorney  is  constantly 
spoken  of  as  the  formal  instrument  by  which  an  agency  is  cre- 
ated."— lb.  116.  "The  right  on  the  part  of  the  agent  to  act  in 
the  name  or  on  behalf  of  another  is  termed  his  authority  or 
power  to  act,  and  this,  if  conferred  formally  by  an  instrument  in 
writing  and  under  seal,  is  said  to  be  confen*ed  by  a  letter  of 
attorney  or  power  of  attorney." — 1  Am.  &  Eng.  Encycl.  Law, 
2nd  ed.,  938.  In  this  Territory,  a  power  of  attorney  need  not 
be  under  seal.  Even  in  the  case  of  a  deed  of  land,  a  seal  is  not 
essential  to  validity.     Wood  i',  La4d,  1  Haw.  23;  Campbell  v. 
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MnnUy  4  Haw.  459.  So,  also,  acknowledgment  or  lack  of  ac- 
knowledgment does  not  determine  the  character  of  the  writing. 
The  instrument  in  the  case  at  bar  is  clearly  a  power  of  attorney 
and  therefore  within  the  letter  of  the  statute. 

It  is  contended,  however,  that,  in  the  popular  mind,  proxies 
stand  in  a  cla^s  by  themsielves  and  are  never  known  as  powers  of 
attorney  and  that  therefore  the  legislature,  having  failed  to  in- 
clude proxies  by  name,  must  be  presumed  to  have  intended  other 
powers  of  attorney  only,  or,  at  least,  that  the  matter  is  one  in- 
volved in  some  doubt  and  that  consequently  the  statute  must  be 
construed  in  favor  of  the  taxpayer. 

The  general  principles  applicable  in  the  construction  of  dMibt- 
ful  tax  statutes  are  undoubtedly  stated  coriectly  in  the  prevail- 
ing opinions.  Nevertheless,  it  seems  to  me  that  under  the  facts 
of  this  case  the  taxpayer  should  not  prevail.  The  general  ques- 
tion of  the  taxability  of  any  or  all  proxies  is  not  now  before  us; 
the  only  question  presented  by  the  appeal  is  whether  the  partic- 
ular instrument  above  set  forth  is  subject  to  the  tax.  I  take  it 
that  it  is  recognized  by  the  business  community  and  by  laymen 
in  general  as  well  as  by  lawyers  that  the  authority  to  vote  stock 
at  all  future  meetings  of  a  designated  coTjx>ration  may  be  dele^ 
gated  or  conferred  by  a  formal  ix)wer  of  attorney  as  well  a&  by 
the  informal  instniment  known  as  a  proxy.  The  distinction  hei'e 
sought  to  be  drawn  is  recognized  im  the  U.  S.  war  tax  Act  of 
June,  1898,  in  its  provision  imposing  a  tax  on,  "Power  of  attor- 
ney or  proxy  for  voting"  at  corporation  elections.  Vol.  30, 
Statutes  at  Large,  p.  462.  The  instrument  under  consideration 
is  a  formal  power  of  attorney,  using  that  term  even  in  the  sense 
in  which,  as  I  believe,  it  is  understood  by  laymen.  That  it  may 
also  be  called  a  proxy  cannot,  under  the  circumstances,  affect  the 
result  Assuming,  then,  for  the  purposes  of  tliis  case,  that  under 
the  title,  "power  of  attorney,"  the  legislature  intended  to  tax 
only  those  instruments  which  are  understood  by  laymen  to  he 
powers  of  attorney,  the  instrument  in  question  is  a  power  ot 
attorney  within  the  meaning  of  the  statute. 

In  The  Quern  t*.  Kelk,  12  Ad.  &  El.  559,  a  proxy  wag  hd<d 
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to  be  "either  a  letter  of  attorney  or  an  instrument  of  procura- 
tion." That  ease  is  sought  to  be  distinguished  on  the  ground 
that  in  England  the  statute  was  more  explicit.  The  language  of 
that  statute  (it  is  set  forth  in  the  opinion  of  the  Chief  Justice  in 
this  case)  is  not  broader,  however,  than  the  simple  title  con- 
tained in  ours,  "Power  of  Attorney."  The  court  said:  "As 
therefore,  Mr.  Bumaby  was  by  the  instrunient  in  question  sub- 
stituted for  the  proprietors  signing,  and  appointed  to  act  for 
them,  we  do  not  see  how  it  is  possible  to  deny  that  the  writing 
by  which  he  was  so  appointed  is  either  a  letter  of  attorney  or  an 
instrument  of  procuration."  The  case  goes  perhaps  further  than 
it  is  necessary  to  go  in  the  present  case  and  would  seem  to  be 
an  authority  in  support  of  the  view  that  any  proxy  would  be  a 
power  of  attorney  within  the  meaning  of  our  statute. 


HAKALAU  PLANTATION  COMPANY,  LIMITED,  v.  W. 
Z.  KAHUENA,  Administrator  of  the  Estate  of  S.  K 
Kahuena.  dece&'^ed,  Kuakea,  Elemakule  and  Ealili. 

ExGEimONS  VROM  ClECUIT  CoURT,  EoUBTH  ClKCUIT. 

SuBMrTTED  Maboh  7,  1902.  ItecroED  April  16,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

An  aiHWcr  «C  s«n«ra]  dmhil  (Civ.  L.,  Sees.  1223-4)  to.  an  action  to  quiet 
title  (Civ.  Ia«  Secfl.  1773-6)  does  not  operate  aa  a  dieclaimer— either 
as  amountiQir  to  a  specific  denial  of  the  plaintiff's  allegatiofn  that 
the  defendant  claims  adversely,  or  as  not  setting  forth,  specifically 
the  deffendant**  adrerse  clafm. 

Tke  wamd  aode  specific  answer  dfntinfiroished  f^oai  the  general  #mlAl  ^ 

vadar  <mt  ittatnta  which  peraiita  "wmr  matter  of  tew  or  iMt 
whatatur"  ta  -ha  gjiYUt  "aa  a  defense  in  any  cifvU  aeUon." 
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Uiider  either  the  code  specific  denial  or  our  general  denial,  a  defendant 
in  an  action  to  quiet  title  may,  if  he  does  not  disclaim,  at  least 
put  the  plaintiff  to  the  proof  of  his  (plain/tiff's)  claim;  aiod  under 
the  general  denial  under  our  statute  he  may  also  prove  his  own 
claim  without  specifically  pleading  it,  although  as  a  rule  he  cannot 
do  BO  under  the  code  system  of  pleading. 

OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 
(GalbitLith,  J.,  dissenting.) 

This  is  a  statutory  action  to  quiet  title  under  Civ.  L.,  Oh.  113. 
The  plaintiff  alleged,  as  is  usual  in  such  eases,  (1)  that  it  had 
title,  (2)  that  the  defendants  claimed  adversely  and  (3)  that 
their  claim  was  unfounded.  The  defendants  answered  with  a 
general  denial.  The  Circuit  Court,  holding  that  this  answer 
amounted  to  a  disclaimer  and  that  it  put  the  defendants  out  of 
court,  allowed  the  plaintiff  to  prove  iU  case,  and  not  only  did  not 
permit  the  defendants  to  prove  any  adverse  claim,  but  refused 
to  permit  them  to  controvert  the  plaintiff's  claim  by  objecting 
to  the  plaintiff's  offered  evidence  or  otherwise,  and  finally  in- 
structed the  jury  to  find  for  the  plaintiff. 

The  question  now  raised  on  defendant's  exceptions  is,  what 
was  the  effect  of  their  answer  of  general  denial?  It  is  contended 
that  that  answer  amounted  to  a  disclaimer  for  two  reasons:  (1) 
because  it  operated  as  a  specific  denial  of  the  allegation  in  the 
complaint  that  the  defendants  claimed  adversely  and  (2)  because, 
from  the  nature  of  an  action  to  quiet  title,  the  defendant  must 
in  answering  either  disclaim  or  set  out  his  claim,  and  that  if  he 
does  not  do  the  latter  he  must  be  taken  to  have  done  the  former. 
We  cannot  sustain  either  contention. 

As  to  the  first  proposition — the  effect  of  a  general  denial  in  a 
case  of  this  kind  as  a  mere  question  of  pleading — two  clasBes  of 
statutes  must  be  distinguished.  First,  the  usual  provisions  in 
the  code  states,  which  require  that  the  answer  shall  contain  (1) 
a  general  or  specific  denial  of  each  material  allegation  of  the  com- 
pl)Eunt  controverted  by  the  defendant,  or  any  knowledge  or  infor- 
mation thereof  sufficient  to  form*  a  belief ;  (2)  a  srtatement  of  any 
new  matter  constituting  a  dtff^se  or  (3)  counter-claim,  iii  or- 
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dinary  and  concise  language  without  repetition;  and,  secondly, 
provisions,  such  as  are  found  in  our  statutes,  which  provide 
merely  for  an  answer  "denying  the  truth  of  the  facts  stated  in 
the  petition"  and  that  under  such  an  answer  "the  defendant  may 
give  in  evidence,  as  a  defense  to  any  civil  action,  any  matter  of 
law  or  fact  whatever."     Civ.  L.,  Sees.  1223,  1224.     The  code 
system  is  essentially  one  of  specific  pleading.     It  contemplates 
iill  sorts  of  answers  to  meet  the  various  cases,  with  a  view  to 
apprising  the  plaintiff  of  the  precise  claim  of  the  defendant.    It 
requires  a  denial  of  each  material  allegation  of  the  complaint 
controverted,  and  if  a  general  denial  is  made  it  is  only  for  con- 
venience when  every  material  allegation  of  the  complaint  is  con- 
troverted, tlie  general  denial  being  regarded  as  a  specific  denial 
of  each  material  allegation.    Under  a  denial,  whether  general  or 
specific,  only  the  truth  of  the  allegationg  made  can  be  contro- 
verted.    Many  matters  though  properly  defenses  cannot  be  set 
up  unless  they  go  strictly  to  deny  the  truth  of  the  allegations 
made,  as,  for  instance,  the  statute  of  limitations  or  payment, 
these  being  regarded  as  "new  matter"  which  must  be  specially 
set  up.    Moreover,  under  the  codes^  the  answer  is  generally  re- 
quired to  be  under  oath  and  must  therefore  be  particular  so  that 
perjury  can  be  assigned  on  it  if  false  in  any  respect.     See,  in 
^general,  Bliss,  Code  PI.,  Ch.  XVI  et  seq.    Under  statutes  like 
ours,  however,  there  is  but  one  form  of  answer  provided  for,  a 
general  denial,  whether  others  are  permissible  or  not,  and  it  is 
expressly  provided  that  under  it  any  matter  of  law  or  fact  what- 
ever may  be  set  up  by  way  of  defense.    It  need  not  be  and  in 
practice  is  not  under  oath.    It  is  intended  to  be  and  is  in  practice 
used  merely  as  a  means  of  denying  the  plaintiff's  right  of  action 
and  the  defendant's  liability  generally,  and  not  as  denying  each 
allegation  of  the  complaint  specifically.     In  this  respect  it  is 
much  like  the  general  issue,  as  the  latter  gradually  grew  to  be 
-at  common  law,  so  f'^r  as  tlie  matters  that  can  be  set  up  under 
it  are  concerned.     Accordingly  many  matters  can  be  set  up 
under  it,  such  as  the  statute  of  limitations  and  payment,  which, 
.as  we  have  seen,  can  not  as  a  rule  be  SQt  up  under. the  codes 
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unless  specially  pleaded.  It  is  true,  notice  must,  or  at  lea&t  for- 
merly had  to  be  given  here  of  theee  defenses^  but  that  was  not 
under  the  statute  but  by  rule  of  court  It  is  true  also  that  a 
set-off  can  not  be  set  up  under  a  general  denial,  but  that  is  be- 
cause it  is  not  a  matter  of  defense  to  the  claim  sued  on  but  rather 
in  the  nature  of  a  croes-complaint.  Lopez  v.  McGhe^ney,  10 
Haw.  225,  226. 

Xot  a  single  authority  has  come  to  our  notice  holding  under 
either  of  the  two  classes  of  ?tatutes  above  referred  to,  that  a  gen- 
eral denial  operates  as  a  disclaimer,  when  the  complaint  contains 
an  allegation  that  the  defendant  claims  an  interest.  The  statute 
in  Oalifomia  is  of  the  first  class.  Under  that,  in  Elder  v. 
Spinks,  53  Oal.  293,  the  majority  of  the  court  held  that  the 
allegation  that  defendants  claimed  an  interest  was  not  material 
and  that  therefore  the  general  denial  was  not  a  disclaimer,  while 
the  minority  held  that  the  allegation  wa5  material  and  that  the 
general  denial  put  it  in  issue  but  nevertheless  held  with  the 
majority  that  the  general  denial  did  not  operate  as  a  disclaimer. 
The  statute  in  Indiana  is  of  the  other  class.  In  Ratliff  r. 
Stretchy  117  Ind.  526,  which  was  an  action  to  quiet  title  under  a 
statute  similar  to  ours,  the  court  held  that  it  was  harmless  error 
to  sustain  a  demurrer  to  certain  affinnative  answers  that  were 
set  up  in  addition  to  a  general  denial,  for  the  reason  that,  as  the 
action  was  one  "to  quiet  title,  all  defenses,  both  legal  and  equit- 
able, could  have  been  given  in  evidence  under  the  general  de- 
nial," citing  previous  Indiana  cases  to  the  same  effect. 

The  other  contention,  that  the  defendants  put  themselves  out 
of  court  as  if  they  had  filed  a  disclaimer,  merely  because  they 
did  not  affirmatively  and  specifically  set  up  their  adverse  claim, 
if  they  had  any,  while  at  first  thought  equally  surprising  with 
the  first  contention  in  view  of  the  past  practice  here,  presents 
a  question  of  considerable  difficulty  in  view  of  the  authorities 
elsewhere.  On  this  question  courts  elsewhere  seem  to  have  taken 
all  sorts  of  views,  in  many  ins'tances  reversing  themselves.  We 
need  not  consider  cases  elsewhere  that  have  been  overruled  or 
cases  in  which  there  were  express  or  clearly  implied  actual  dis- 
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cl  aimers,  though  accompanied  with  :iffirmative  answers  that  were 
held  bad  as  matter  of  law.  The  question  is,  what  are  the  rights 
of  a  defendant  in  an  action  of  this  kind  under  an  answer  of  gen- 
eral denial?  It  must  be  conceded  that  Wall  v.  Maffnes,  17  Colo, 
476,  (See  also  Woston  v.  Estey,  22  Id,  334)  is  a  strong  case  to 
the  effect  that  under  a  statute  somewhat  similar  to  ours,  a  de- 
fendant cannot,  in  an  action  of  this  kind,  even  pub  the  plaintiff 
to  his  proof  without  first  pleading  himself  the  nature  of  his  own 
adverse  claim.  But  there  are  some  considerations  that  weaken 
the  force  of  that  decision  and  others  that  distinguish  it  from  the 
present  case.  In  that  case,  the  statute,  unlike  ours,  gave  a  right 
of  action  only  to  one  in  possession.  The  court  looked  upon  the 
statute  as  merely  recognizing  the  familiar  chancery  proceeding 
by  one  in  possession  to  quiet  title  and  based  its  opinion  largely 
on  the  practice  in  equity.  There  was  but  one  form  of  action 
for  law  and  equity  cas?es  in  that  state.  The  specific  answer 
usually  required  in  the  code  states  was  required  in  that  state, 
The  authorities  relied  on  in  that  case  were  mostly  in  the  form 
of  dicta  found,  in  cases  that  held  that  the  plaintiff  need  not  set 
forth  the  defendant's  claim  in  order  to  require  the  latter  to 
answer.  The  court  also  failed  to  distinguish  between  cases  in 
which  the  answer  contained  a  disclaimer  and  those  in  which  the 
answer  merely  did  not  set  up  the  adverse  claim  affirmatively. 
The  authorities  relied  on  were  United  States,  Missiouri,  Califor- 
nia and  Indiana  cases.  But  there  is  much  to  be  found  in  cases 
in  all  those  jurisdictions,  to  say  notliing  of  others,  that  goes  to 
?how  that  where  there  is  not  a  disclaimer  the  defendant  may  still 
insist  at  least  on  the  plaintiff's  making  out  his  own  case. 

In  one  of  the  United  States  cases,  fitark  v.  Starrs,  6  Wall. 
402,  the  court  said: 

"We  do  not,  however,  understand  that  the  mere  naked  posses- 
sion of  the  plaintiff  is  sufficient  to  authorize  him  to  institute  the 
mity  and  require  an  exhibition  of  the  esitate  of  the  adverse  claim- 
ant, though  the  language  of  the  statute  is  that,  'any  person  in 
possession,  by  himself  or  his  tenant,  may  maintain'  the  suit.  His 
possession  must  be  accompanied  with  a  claim  of  right,  that  is, 
must  be  founded  upon  title,  legal  or  equitable,  and  such  claim  op 
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♦itle  mu8t  be  exhibited  by  the  proofs,  and,  perhaps,  in  the  plead- 
ings also,  before  the  adverse  claimant  can  be  required  to  produce 
the  evidence  upon  which  he  rests  his  claim  of  an  adverse  estate 
or  interest." 

In  Babe  v.  Phelps,  65  Mo.  27,  the  court  said: 

*^'Under  the  statute  authorizing  the  proceeding  instituted  in 
this  case  it  is  made  an  indispensable  condition  to  its  maintenance 
that  the  plaintiff  should  be  in  the  actual  possession  of  the  real 
property  the  title  of  which  he  seeks  to  have  quieted  or  settled. 
It  was  therefore  the  right  of  the  defendant  to  deny,  as  he  did  in 
his  answer,  the  fact  of  possession  alleged  by  plaintiff  in  his  peti- 
tion, and  possession  having  been  denied  an  issue  was  presented, 
which  it  was  the  duty  of  the  court  to  try  before  making  an  order 
arequiring  defendant  to  institute  his  suit  to  try  his  title." 

In  Pennie  v.  HUdreth,  81  Cal.  127,  the  court,  referring  to 
the  contention  that  an  answer  of  general  denial  in  an  action  of 
■.this  kind  presented  no  issue  to  be  tried,  said: 

"This  is  based  upon  the  theory  that  in  this  class  of  cases  the 

•only  course  for  a  defendant  to  take  is  to  set  up  affirmatively  his 

.adverse  claim  to  the  land  or  disclaim.    They  cite  in  smpport  of 

this  position  Tompkins  v.  Sprouty  55  Cal.  36;  People  v.  Center^ 

'66  Cal.  651.    These  cases  do  not  support  the  position  taken  by 

the  respondent.    They  simply  hold  that^  in  order  to  maintain  his 

-defense  on  the  ground  of  an  adverse  claim,  a  defendant  must 

•set  up  such  claim,  and  that  the  owner  in  possession  may  require 

.the  nature  and  character  of  the  adverse  estate  or  interest  to  be 

produced,  exposed,  and  judicially  determined.    But  the  basis  of 

Tiis  right  to  require  the  adverse  interest  to  be  produced  and 

.adjudicated  is  his  own  interest  in  or  ownership  of  the  land.   This 

!is  the  one  thing  necessary  for  him  to  prove  in  order  to  make  out 

Ihis  case.    If  it  is  denied,  a  material  issue  is  raised,  which  casts 

upon  him  the  burden  of  proving  such  interest  or  ownership. 

Until  he  does  this,  the  defendant  is  not  called  upon  to  produce 

or  prove  his  claim.    Therefore  the  general  denial  put  in  issue  a 

"fact  necessary  to  the  plaintiff's  recovery,  and  the  demurrer  to  it 

"was  improperly  sustained.    *    *    *    The  correctness  of  the  rule 

that  a  plaintiff  must  prove,  under  a  general  denial,  either  that 

the  defendant  claims  an  interest  in  the  laud,  or  that  his  claim  is 

^unfounded,  may  be  a  matter  of  question;  but  there  is  no  question 

an  ourariindsttbKt  such  an  answer  renders  it  absolutely  necessary 
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for  him  to  prove  his  own  title  or  interest  in  the  land,  and  that 
without  such  proof  he  is  not  entitled  to  judgment." 

See  also  Wheeler  v.  Winnebago  Paper  MUls,  62  Minn.  429; 
Sklower  v.  Abbott^  19  Mont  228  (47  Pac.  901).  All  these 
cases  were  decided  under  statutes  requiring  specific  answers. 
They  seem  to  show  that  the  Colorado  case  was  erroneous  in  so 
far  at  least  as  it  held  that  a  defendant  could  not  put  the  plaintiff 
to  his  proof  unless  he  himself  affirmatively  set  up  his  adverse 
claim  even  though  he  did  not  disclaim.  It  may  be  that  the 
weight  of  authority  supports  the  Colorado  case  to  the  extent  of 
holding  that  if  the  defendant  does  not  set  forth  in  his  answer  his 
adverse  claim  in  an  action  of  this  kind  under  the  code  system 
of  pleading,  he  can  not  set  it  up  at  the  trial,  but,  in  our  opinion, 
the  weight  of  authority  does  not  go  to  the  extent  of  holding,  even 
under  the  code  pleading,  that  he  cannot,  when  he  has  not  dis- 
claimed, put  the  plaintiff  to  his  proof.  This  would  seem  to  be 
in  harmony  with  general  principles  also.  For,  why  should  a 
party  who  has  no  right,  title  or  interest  whatever  in  or  to  the 
land  and  who  perhaps  is  not  even  in  possession,  as  he  is  not  re- 
quired to  be  under  our  statute,  be  permitted  to  put  another,  who 
has  a  claim  or  an  interest,  to  the  expense  and  annoyance  of  set- 
ting up  and  proving  his  claim  or  interest  and  perhaps  disclosing 
what  might  invite  other  contests  or  prejudice  him  therein?  Ac- 
cordingly the  Circuit  Court  in  this  case  should  at  least  have  per- 
mitted the  defendants  to  put  the  plaintiff  to  its  proof  of  the  alle- 
gations the  truth  of  which  was  necessary  to  enable  it  to  maintain 
its  action,  and  for  this  reason  at  least  a  new  trial  ahould.be 
ordered,  with  permission  to  the  defendants  to  amend  their 
answer,  if  necessary,  in  order  to  enable  them  to  set  up  their 
adverse  claim.  The  defendant  was  given  such  leave  even  in  the 
Colorado  ease  although  no  amendment  had  been  prayed  or  grant- 
ed in  the  trial  court. 

But  under  our  statutes,  need  they  amend  their  answer  in  order 
to  set  up  their  adverse  claim?  It  may  be  the  better  doctrine  or 
the  better  practice  tliat  defendants  should  be  required,  as  is  often 
held  under  other  statutes  elsewhere,  to  set  forth  in  their  plead- 
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ings  in  actions  of  tliis  kind  their  adverse  claims  in  order  to  be  per- 
mitted to  prove  them  at  the  trial,  and  perhaps  this  would  be  a 
proper  subject  for  a  rule  of  court,  but,  in  our  opinion,  it  is  not 
necessary  to  do  so  under  our  statutes.  The  statute  which  pro- 
vides for  actions  of  this  kind  does  not  in  terms  require  it  (any 
more  than  the  statute  that  relates  to  actions  of  ejectment),  al- 
though it  provides  that  if  the  defendant  disclaims  or  suffers  judg- 
ment to  be  taken  against  him  without  answer,  the  plaintiff  shall 
not  recover  costs — a  very  natural  and  proper  provision  in  a  stat- 
ute of  this  kind.  But  there  is  nothing  expressly  requiring  a  de- 
fendant to  set  forth  his  claim  affirmatively  in  his  answer.  True, 
this  is  so  also  in  most  statutes  of  this  kind  elsewhere;  but,  where 
an  affirmative  plea  has  been  held  necessary  elsewhere,  the  code 
pleading  has  prevailed,  law  and  equity  proceedings  have  been 
united,  and  proceedings  of  this  kind  have  been  treated  largely 
as  recognitions  of  former  equity  proceedingjs.  With  us,  the  dis- 
tinction between  law  and  equitv  procedure  has  been  maintained, 
actions  to  quiet  title  have  been  regarded  as  purely  actions  at  law 
(KahoUmi  v,  LbnaeAiy  10  Haw.  507;  Flares  v.  Maka,  11  Id. 
512)  and,  what  is  of  special  importance,  in  any  law  ease  the 
answer,  under  our  statute,  may  be  a  general  denial  under  which 
"any  matter  of  law  or  fact  whatever"  may  be  given  as  a  defense. 
This  provision  has  been  regarded  as  applicable  to  all  law  ca?es 
and  in  the  absence  of  any  provision  to  the  contrary  we  feel 
obliged  to  hold  it  applicable  to  actions  to  quiet  title.  This  we 
believe  has  been  the  general  understanding  of  the  bench  and  the 
bar,  as  shown  by  the  hitherto  unquestioned  practice.  It  seems  to 
be  the  view  taken  elsewhere  also  under  similar  statutes,  and  this 
brings  us  to  the  Indiana  cases  referred  to  above  as  relied  on  in 
tlie  Colorado  case.  In  Indiana  we  believe  there  is  but  one  form 
of  action  for  law  and  equity  cases,  as  in  the  code  states,  but  the 
statute  (Rev.  Sts.,  Sees.  1070,  1072)  relating  to  actions  to  quiet 
title  is  similar  to  ours  and,  what  is  of  greater  importance,  the  stat- 
ute (Sec.  1050)  relating  to  the  form  of  answer  and  what  may  be 
shown  under  a  general  denial  is  similar  to  ours.  As  shown  above, 
it  has  been  held  repeatedly  in  that  state  that  defendant-^  in 
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actions  of  this  kind  need  not  set  forth  their  adverse  claims  in 
their  answers  for  the  reason  that  they  can  present  any  defense 
Tinder  the  general  denial.  We  have  not  found  any  decision  row- 
tra  under  a  similar  statute. 

The  exceptions  that  raise  the  questions  ahove  discussed  are 
sustained,  the  verdict  and  judgment  below  set  aside  and  a  new 
trial  ordered. 

Hatch  &  SiUiman  for  plaintiff. 

Hmith  &  Parstms  for  defendants. 

DISSENTING  OPINION  OP  GALBRAITH,  J. 

The  discussion  in  the  majority  opinion  of  the  relative  shades 
of  difference  and  the  delicate  distinctions  between  code  and 
other  systems  of  pleading  and  practice  is  interesting  and  instruc- 
tive but  I  cannot  see  that  it  is  particularly  pertinent  to  the  issue 
in  this  case. 

The  action  was  brought  under  the  provisions  of  Chapter  113, 
C.  L.  Tlie  first  section  of  the  statute  (1773)  authorizes  the 
action  to  be  brought  "against  another  person,  who  claims  ad- 
veiigely  to  the  plaintiff  an  estate  or  interest  in  real  property,  for 
the  purpose  of  determining  such  adverse  claim."  The  clear 
language  of  this  section  leaves  no  doubt  as  to  the  object  and 
purpose  of  the  statute.  The  next  section  (1774)  provides  that 
any  one  may  be  made  a  defendant  "who  has,  or  claims  an  inter- 
est in  the  property  adverse  to  the  plaintiff."  The  last  section 
(1776)  reads:  "If  in  such  action  the  defendant  disclaim  in  his 
answer  any  interest  or  estate  in  the  property  or  suffers  judgment 
to  be  taken  against  him  without  answer,  the  plaintiff  shall  not 
recover  costs." 

It  is  true  that  the  action  authorized  bv  this  statute  is  a  civil 
action  and  is  tried  on  the  law  side  of  the  docket,  still  it  is  a  par- 
ticular kind  of  civil  action  and  is  authorized  by  a  special  statute. 
It  has  been  held  by  this  court  that  the  enactment  of  this  statute 
did  not  deprive  tlie  equity  courts  of  jurisdiction  in  suits  to  quiet 
title.  It  was  said,  "although  equity  has  cognizance  of  suits  to 
quiet  title  in  lands  with  more  extensive  and  complete  powers,  the 
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legislature  has  seen  fit  to  confer  upon  certain  law  courts  this 
special  right  of  action.  The  existence  of  a  remedy  in  equity  does 
not  affect  the  right  of  the  plaintiffs  to  choose  and  pursue  the  stat- 
utory remedy.  We  are  not  to  consider  the  effectiveness  of  the 
statutory  remedy,  or  whether  some  other  form  of  action  would 
be  better  suited  to  this  case,  provided  plaintiffs  here  have  sub- 
stantially followed  the  statute."  Kahoiwai  v.  lAmaeUy  10  Haw. 
507,  509. 

The  provision  of  the  statute  which  i^  claimed  to  authorize  the 
answer  of  general  denial  to  this  action  as  in  ordinary  civil  actions 
is  found  in  the  general  statute  relative  to  practice  in  courts  of 
record.  I  contend  that  this  action  being  authorized  by  a  special 
statute  is  an  exception  to  the  general  rules  announced  in  section 
1224,  C.  L.  It  is  a  familiar  rule  for  the  construction  of  statutes 
where  there  is  a  general  and  a  particular  law  covering  the  same 
subject  that  the  special  law  will  be  considered  as  an  exception  to 
the  general  law  and  will  control.  Sutherland  on  Statutory  Con- 
structions, Sec.  217.  Again  the  language  of  Sec.  1224  is  general 
in  terms  and  contains  no  exceptions,  still  it  is  not  of  universal  ap- 
plication in  "civil  actions."  The  courts  have  made  exceptions  to 
its  application.  Payment  is  a  "matter  of  fact  and  of  defense" 
but  evidence  of  payment  cannot  be  given  under  the  general 
denial.  (Piipiilani  v.  Houghtailing,  11  Haw.  100.)  Again  set-off 
is  a  "matter  of  fact  and  of  defense"  but  evidence  of  set-off  can- 
not be  given  under  the  general  issue,  it  must  be  specially  plead- 
ed. (Boyd  V.  Kaikainahaok,  10  Haw.  456.)  These  decisions 
establish  the  fact  that  there  are  exceptions  to  the  application  of 
Sec.  1224  in  ordinary  "civil  actions." 

Bearing  in  mind  the  object  of  the  statute  as  expressed  in  the 
first  section  aiid  the  provisions  of  the  last  section,  it  seems  clear, 
that  only  two  kinds  of  answer  were  contemplated  by  the  "legisla- 
tive mind  in  this  statutory  action  to  quiet  title,"  to-wit,  (1)  An 
answer  setting  out  in  detail  the  nature  and  character  of  the  de- 
fendant's adverse  title  or  claim  to  the  land  described  in  plain- 
tiff's petition.  (2)  An  answer  disclaiming  any  title  or  estate  to 
the  land  adverse  to  the  plaintiff.    From  the  very  nature  of  the 
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action  no  other  answer  is  permissible.  The  object  of  the  statute 
was  to  authorize  a  speedy  method  of  trying  an  adverse  claim, 
either  real  or  imaginary^  of  an  estate  or  title  to  land.  If  the 
advarae  claim  was  real  the  first  kind  of  answer  would  disclose  it 
in  detail  or  if  the  adverse  claim  was  not  real  the  second  form  of 
answer  set  the  doubt  at  rest  by  denying  that  there  was  any 
adverse  claim  and  leaving  the  plaintiff  free  to  have  his  estate  in: 
the  land  confirmed  by  the  judgment  of  the  court  without  inter- 
ference by  the  defendant:  For  if  the  defendant  did  not  have  any 
claim  or  estate  in  the  land  adverse  to  the  plaintiff  he  had  no- 
further  interest  in  the  action  other  than  to  be  protected  from, 
costs. 

The  general  denial  filed  by  the  defendants  was  a  specific  denial 
of  each  of  the  allegations  contained  in  the  petition  (Stone  v^ 
Onealy  36  Minn.  46).  It  was  a  specific  denial  of  the  allegation 
that  the  defendant  claimed  a  title  or  estate  adverse  to  the  plain- 
tiff and,  in  effect,  a  disclaimer  of  such  adverse  interest.  To  con- 
tend that  the  general  denial  put  the  plaintiff  to  the  proof  of  all 
of  the  material  allegations  of  the  petition  including  the  adverse 
claim  of  the  defendant  is  untenable  and  unreasonable.  It  was 
by  virtue  of  this  alleged  adverse  title  or  estate  that  the  defend- 
ants were  made  parties  to  the  suit  When  the  answer  was  filed 
they  were  no  longer  parties  in  interest  to  the  litigation,  if  they 
did  not  claim  an  estate  or  interest  in  the  land  adverse  to  the 
plaintiff,  and  had  no  right  to  contest  the  claim  of  the  plaintiff 
for  the  reason  that  their  rights  were  not  affected  tiiereby.  If 
they  had  any  interest  in  the  land  the  plaintiff  had  a  right  to  be 
informed  of  the  nature  of  the  claim  in  the  answer  filed.  The 
prayer  of  the  answer  that  the  defendants  be  dismissed  with  theiir 
costs  seems  to  strongly  support  the  theory  that  tiie  attorneys 
who  drafted  the  answer  intended  it  as  a  disclaimer.  The  judg- 
ment complained  of  gave  them  all  the  relief  asked,  i.  e.,  they 
were  dismissed  with  costs. 

It  is  claimed  that  the  plaintiff  did  not  treat  the  answer  as  a 
disclaimer,  for  if  it  had  been  so  treated  the  plaintiff  was  entitled 
to  judgment  on  the  pleadings  without  trial.    Admitting  thi»  to- 
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be  true  I  do  not  see  what  consolation  the  defendants  are  entitled 
to  draw  from  it.  If  the  plaintiff  obtained  as  a  result  of  a  trial 
only  that  to  which  it  was  entitled  on  motion  and  without  a  trial 
I  do  not  see  that  the  defendants  are  in  any  way  prejudiced  there- 
by or  have  any  right  to  be  heard  in  protest  against  a  proceeding 
that  in  no  way  affect  their  rights. 

This  conclusion  is  strongly  supported  by  a  decision,  of  the 
Supreme  Court  of  Colorado  and  the  many  cases  referred  to  in 
that  opinion.  The  statute  of  Colorado  under  consideration  in 
that  case  is  very  similar  to  our  own.  The  Court  says:  "These 
provisions  simply  recognize  in  statutory  form  the  familiar  chanc- 
ery proceeding  \N'hereby  a  party  in  possession  of  real  property 
might  compel  persons  claiming  adverse  estates  or  interests  to 
come  into  court,  specify  the  nature  of  their  claims  and  have  them 
fully  and  finally  adjudicated."    *    *    * 

"But  the  very  essence  of  the  enlarged  statutory  proceeding 
remains  the  same  as  it  was  in  equity,  viz.,  to  compel  one  assert- 
ing an  adverse  interest  in  the  property  to  aver  and  try  such 
asserted  interest.  The  words  employed  are:  'An  action  may  be 
brought  *  *  *  for  the  purpose  of  determining  such  adverse 
claim,  estate  or  interest.'  No  language  could  more  plainly  or 
more  forcibly  express  the  leading  and  controlling  object  of  this 
legislation."'  *    *    * 

"The  statutory  proceeding  is  in  this  respect  unlike  the  action 
of  ejectment;  if  defendant  does  not  assert  an  adverse  interest  in 
himself,  he  cannot  be  permitted  to  put  plaintiff  upon  proof  of 
his  possession  and  title."    *    *    * 

"It  is  for  the  defendant,  if  he  relies  upon  an  adverse  interest, 
to  plead  its  nature  by  answer."  Wall  v.  Ma^gneSy  17  Colo.  477, 
478  and  479. 

It  appears  that  no  request  was  made  of  the  court  below  for 
permission  to  amend  the  answer.  Defendants  elected  to  stand 
on  the  general  denial  and  I  firmly  believe  that  such  answer  was 
properly  treated  as  a  disclaimer  under  section  1776,  C.  L.,  and 
that  the  exceptions  should  be  overruled. 
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THEO.  H.  DA  VIES  &  00.,  LTD.,  v.  F.  M.  WAKEFIELD. 

Appeal  fbom  Circuit  Judge,  Fourth  Circuit. 
Submitted  Mabch  17,  1902.  Decided  April  23,  1902. 

Feeae,  O.J.,  Galbraith  and  Perby,  JJ. 

In  a  suit  in  equity  to  foreclose  a  mortga^  on  real  estate,  ihe  mortgagor 
and  mortgagee  being  the  only  parties  to  the  suit  and  the  bill  and 
answer  being  silent  as  to  taxes  delinquent,  it  is  error  for  the  court 
to  decree  that  the  taxes  are  a  prior  lien  and  must  be  paid  first 
from  proceeds  of  the  sale  of  property. 


OPINION  OP  THE  COURT  BY  GALBRAITH,  J. 

The  plaintiff  filed  ita  bill  in  equity  to  foreclose  mortgage 
-with  the  visual  allegations  and  prayer.  The  defendant  appeared 
and  confessed  the  bill  and  consented  to  a  decree.  An  account- 
ing was  taken  by  the  court  and  the  amount  due  under  the 
mortgage  ascertained.  The  bill,  and  also  the  mortgage  intro- 
duced in  e\'idence;  was  silent  as  to  taxes.  The  Tax  Assessor  of 
the  district  where  the  mortgaged  premises  are  situated  appeared 
at  the  accounting  and  advised  the  court  that  the  taxes  due  on 
the  land,  amounting  to  $11.50,  were  delinquent.  The  court 
granted  the  prayer  of  the  bill  and  found  in  addition  thereto  that 
the  taxes  due  upon  the  land  were  a  prior  lien  and  must  be  paid 
first  from  the  proceeds  of  the  sale  and  decreed  accordingly. 

The  plaintiff  appealed  and  alU^ges  error  in  the  part  of  the 
decree  finding  that  the  taxes  were  a  prior  lien  and  ordering  them 
paid  first  from  the  proceeds  of  sale,  claiming  that  there  was  no 
allegation  in  the  bill  or  answer  relative  to  the  taxes  and  that 
neither  the  Territory  nor  the  Tax  Assessor  was  a  party  to  the 
suit  and  that  there  was  no  basis  for  such  finding  and  decree. 
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It  does  not  appear  from  the  decree  or  the  record  whether  the 
taxes  are  due  from  the  interest  of  the  mortga^r  or  mortgagee, 
or  both,  as  provided  for  taxing  mortgaged  property.  (Sec.  831, 
C.  L.)  It  does  appear  that  the  Tax  A^eseor  and  the  Territory 
of  Hawaii  were  not  parties  to  the  suit  and  not  being  parties  to 
the  litigation,  the  rights  of  neither  were  affected  by  the  decree. 
The. decree  authorized  the  sale  of  the  interest  of  the  mortgagor 
in  the  land.  The  lien  on  the  land  given  for  taxes  (Sec.  822,  C. 
L.)  could  not  be  changed  or  barred  by  the  proceedings  whereia 
the  right  of  this  lien  was  in  no  way  litigated.  The  decree  andi 
sale  thereunder  could  only  affect  the  parties  before  the  court. 

It  was  said  by  this  court  that,  "Our  statute  makes  no  differ- 
ence between  real  and  personal  property  in  respect  to  the  charge 
of  the  tax  being  upon  the  owner,  at  the  date  selected  for  the 
falling  of  the  tax,  *  *  *  although  the  payment  of  the  tax 
u]>on  real  estate  is  secured  notwithstanding  the  sale  or  transfer 
of  it,  by  attaching  a  liability  to  the  real  estate  itself.  The  debt 
of  the  tax  is  still  upon  the  owner."  Jones  v,  Norris,  8  Haw. 
71,  73. 

If  the  plaintiff  had  wished  to  clear  the  land  of  the  lien  for 
taxes  due  from  the  mortgagor,  assuming  that  one  existed,  it 
could  have  done  so  by  proper  allegations  in  the  bill  and  proof  at 
the  accounting  but  in  the  absence  of  such  allegations  in  the 
bill  or  answer  the  court  on  the  suggestion  of  the  Tax  Collector,, 
had  no  authority  to  introduce  and  embody  this  matter  in  the 
decree.    Jones  on  Mortgages,  Sec.  1597. 

The  decree  must  follow  the  pleadings  and  cannot  go  beyond 
the  issue  or  issues  made  by  them.  It  was  said  by  the  Supreme 
Court  of  New  York,  "The  rule  is  explicit  and  absolute,  that  a 
party  must  recover  in  chancery  according  to  the  case  made  by 
his  bill  or  not  at  all,  \^ecundum  alle(jata!  as  well  as  ^probata\^^ 
Bailey  v.  Ryder,  10  X.  Y.  363,  370. 

The  case  of  DeLetnc,  ct  al.  v.  Neely,  (71  111.  473)  is  prac- 
tically identical  with  the  case  at  bar  in  the  facts,  the  decree  and 
the  error  complained  of.  In  that  case  the  Supreme  Court  of 
Illinois  reversed  the  decree  and  remanded  the  cause. 
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The  decree  appealed  from  is  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  necessary  consistent  with 
the  foregoing  opinion. 

Smith  d  Parsons  for  plaintiff. 

No  appearance  for  defendant. 


THE  TEREITOEY  OF  HAWAII  v.  AH  MOON. 


Exceptions  fsom  Oibcuit  Coubt,  Foubth  Cikouit. 
SuBMrrxED  Apbil  25,  1902.  Beoibed  May  8,  1902. 

Fbeab,  C. J.,  Galbbatih  and  Pbbby,  JJ. 

Failure  to  notify  opposing  counsel  of  the  filing  of  a  bill  of  exceptions, 
as  provided  in  Circuit  Court  Rule  15  C,  if  that  Rule  is  still  in  force, 
does  not  warrant  the  dismissal  of  the  exceptions  im  this  court. 

A  transcript  of  evidence  which  is  not  made  a  part  of  the  hill  of  excep- 
tions by  reference  or  otherwise  and  which  was  not  filed  In  the  court 
below,  cannot  be  considered  by  this  court. 


OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 

Exceptions  by  defendant  in  a  prosecution  for  furnishing  a 
poisonous  drug,  to  wit,  opium,  without  a  license,  under  Penal 
L.,  Sec.  777. 

The  prosecution  first  moved  to  strike  the  bill  of  exceptions 
from  the  record  on  the  ground  that  notice  of  its  presentation  in 
the  Circuit  Court  had  not  been  given,  <itc.,  as  required  by  Cir- 
cuit Court  Rule  15  C.  Assuming  that  that  Rule  is  still  in  force, 
it  is  directory  and  the  remedy  was  by  proper  motion  in  the 
Circuit  Court    Egan  v.  Brewer ^  9  Haw.  198. 
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The  prosecution  next  contended  that  there  was  nothing  be- 
fore the  coiui:  under  the  bill  of  exceptions.  This  contention 
must  be  sustained.  The  only  exception  set  forth  in  the  bill  is 
one  to  the  overruling  of  a  motion  for  a  new  trial  based  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. But  the  evidence  is  not  made  a  i)art  of  the  bill  by  refer- 
ence or  otherwise,  and  indeed,  although  a  transcript  of  evidence 
appears  among  the  papers  sent  up,  it  was  not  even  filed  in  the 
court  below.    See  KdiiiUhune  v,  Vierray  13  Haw.  28. 

The  exceptions  ait  overruled. 

Deputy  Attorney  (U-neral  J.  T?^  Cnthcart  for  prosecution. 

Fitch  d  Thompson  and  W.  S.  Wise  for  defendant. 


IN  EE  ESTATE  OF  KALUA  KAPUKINI,  a  Spendthrift. 

Appeal  feom  Cibcuit  Judge,  Fikst  CiBOtriT. 
SuBMii  TKi)  April  24,  1902.  Decided  May  7,  1902. 

FbEAR,  C.J.,  GALBRAnH  AND  PeRBY,  JJ. 

A  circuilt  judge  sitting  in  probate  rendered  a  decree  termlmatVng  a 
spendthrift  trust  and  discbargping  the  guardian  on  (the  ground  that 
the  <aame  was  no  longer  necessary.  It  was  made  to  appear,  on 
appeal,  that  on  the  eame  day  the  decree  was  entered  the  ward 
executed  a  trust  deed  convesrlng  her  entire  estate  to  a  (trustee  and 
directing  that  one-fifth  of  the  amouut  thereof  be  paid  to  one  of  her 
attorneys  as  a  fee.  Held,  that  such  /trust  deed  may  be  considered, 
when  properly  presenited,  by  the  appellate  court  and  that  in  this 
case  the  deed,  together  with  the  other  evidence,  shows  oonclusively 
that  the  decree  appealed  from  is  erroneous. 
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OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

Kaliia  Kapukini  filed  her  petition  in  the  probate  court  of  the 
Firet  Circuit  setting  out  that  on  February  24,  1894,  she  had 
l>een  adjudged  a  spendthrift  under  the  statute  and  that  J.  A. 
Magoon  had  been  appointed  and  qualified  and  had  since  acted 
as  the  guardian  of  her  estate;  that  the  facts  or  claim  on  which 
she  had  been  adjudged  a  spendthrift  no  longer  existed;  that  she 
was  now  capable  of  managing  her  own  business  aflFairs,  and  pi*ay- 
ing  that  the  spendthrift  trust  be  determined  and  the  guardian 
discharged.  The  guardian  appeared  and  answered,  and  con- 
tested the  application. 

Numerous  witnesses  were  examined  for  and  against  the  peti- 
tion. The  judge  found  for  the  petitioner  and  ordered  the  guard- 
ian discharged.  In  the  decree  signed  and  entered  it  is  found 
that  the  "allegations  of  the  petition  are  true  and  that  the  guard- 
ianship of  J.  Alfred  Magoon  of  the  estate  and  property  of  the 
said  Kalua  Kapukini  is  no  longer  necessary.  The  guardian  is 
ordered  discharged,  the  spendthrift  tnist  is  terminated.  It  is 
also  ordered  that  the  attorney  for  the  petitioner,  Geo.  A.  Davis, 
Esq.,  be  paid  out  of  the  estate  and  the  property  of  the  petitioner 
the  sum  of  $250.00  for  his  counsel  fee  and  for  services  rendered. 
Also  that  J.  Alfred  Magoon,  Esq.,  be  allowed  the  sum  of 
$250.00  as  counsel  fee  and  for  services  rendered  to  be  paid  out 
of  the  estate  of  the  petitioner." 

From  this  decree  the  guardian  appealed. 

An  examination  of  the  transcript  of  the  testimony  shows  that 
there  was  much  conflict  in  the  evidence,  and  considering  this 
alone  I  might  be  inclined  to  agree  with  the  conclusion  of  the 
judge  of  probate.  This  appeal  is  considered  on  the  record  (Sec- 
tions 1434  and  1518,  Civ.  L.)  There  is  no  statute  or  rule  of 
court  defining  what  shall  constitute  the  record  on  appeal,  but 
the  proceedings  in  this  court  are  in  the  nature  of  a  trial  de  novo. 
Spreckeh  v.  Qiffo/rd,  10  Haw.  378-383. 

With  the  record  in  this  court,  whether  a  part  of  it  or  not  is 
in  dispute,  is  a  certain  trust  deed  that  was  not  before  the  court 
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below  at  the  time  of  the  filing  and  entry  of  the  decree.  On  the 
11th  day  of  Octobei*,  the  attorneys  for  the  petitioner  filed  in  the 
probate  court  in  this  proceeding  a  paper  entitled  in  this  cause 
and  endorsed  "Demand  for  Compliance  with  Decree  and 
Notice."  Attached  to  this  paper  are  Exhibits  "A"  and  "B^', 
one  a  copy  of  the  decree  rendered  in  this  cause  and  the  other  a 
copy  of  a  trust  deed  executed  by  Kalua  Kapukini  and  her  hus- 
band Kalaulaula.  The  decree  was  filed  October  7, 1901,  at  3:10 
o'clock  p.  m.  The  deed,  as  appears  from  the  endorsement  there- 
on, was  acknowledged  on  the  same  day  at  4:30  o'clock  p.  m. 
By  this  trust  deed  Kalua  in  consideration  of  one  dollar,  the  re- 
ceipt of  which  is  acknowledged,  conveys  to  William  S.  Fleming, 
as  trustee,  all  of  her  property,  real,  personal  and  mixed.  The 
said  tmstee  is  authorized  to  collect  all  rents  and  money  due  her 
and  to  sell  and  dispose  of  any  or  all  of  the  said  property  or  as 
much  thereof  as  may  be  necessary  to  carry  out  the  provisions 
of  the  trust,  which  are  (1)  to  pay  the  several  parties  the  sums 
to  which  thev  are  entitled  under  the  decree  rendered  as  afore- 
said;  (2)  to  pay  to  Thomas  Fitch  all  money  that  he  has  advanced 
or  may  advance  to  Kalua ;  (3)  to  pay  said  Thomas  Fitch  twenty 
per  cent,  of  the  gross  value  of  all  the  property,  real  and  per- 
sonal,  that  has  been  released  to  her  by  virtue  of  the  decree  ap- 
pealed from  terminating  the  spendthrift  trust,  etc.,  and  to  pay 
to  the  trustee  one  per  cent,  commission  on  the  gross  value  of  the 
property  conveyed  by  the  trust  deed,  and  the  further  direction 
on  behalf  of  the  trustee  to  convey  to  Kalua  or  to  the  person  she 
may  designate  the  remainder  of  her  property. 

At  the  hearing  in  this  court  the  guardian  offered  proof  of 
the  execution  of  this  trust  deed  under  Sec.  1454,  C.  L.,  which  is 
in  part  as  follows:  "Every  such  appeal  shall  be  taken  on  the 
record  and  no  new  evidence  shall  be  introduced  in  the  Appellate 
Court;  provided  that  the  Appellate  Court  may,  in  case  evidence 
is  offered,  which  is  clearly  newly  discovered  evidence,  and  mate- 
rial to  the  just  decision  of  the  appeal,  admit  the  same." 

It  is  not  material  to  determine  whether  the  trust  deed  is  a 
part  of  the  record — although  it  comes  up  with  the  files  in  the 
cause  properly  endorsed  and  was  made  such  by  the  motion  of  the 


IN  RE  ESTATE  OF  KAPUKINL  207 

ward — or  should  be  admitted  in  evidence  on  appeal  under  the 
statute — ^it  being  material  and  pertinent  evidence  such  liiat  if  it 
had  been  before  the  court  below  might  have  changed  the  decree 
Tendered  and  is  of  such  a  character  that  it  would  support  a  bill 
for  review  in  chancerv — ^for  the  reason  that  it  is  clear,  on 
^neral  principles,  if  not  under  the  express  provision  of  the  stat- 
ute, that  we  ought  not  to  close  our  eyes  to  the  fact  established 
hj  this  evidence  and  disfregard  its  weight  in  determining  the 
issue  presented  on  this  appeal.  Traphagen  v.  Yoorhees^  45  N. 
J.  Eq.  41. 

There  can  be  little  doubt  that  if  this  deed,  had  been  made 
the  basis  of  a  motion  to  the  court  below  to  vacate  or  set  aside 
the  decree,  it  ought  to  have  been  granted.  It  is  evidence  per- 
tinent to  the  issue  and  within  the  terms  of  the  statute  authoriz- 
ing additional  evidence  on  appeal.  It  is  newly  discovered,  for 
it  was  not  in  existence  at  the  time  of  the  hearing  below,  and  is 
material  to  a  just  decision  of  the  appeal.  The  decree  was  based 
on  the  finding  that  the  guardianship  of  the  petitioner  was  no 
longer  necessary.  This  deed  certainly  throws  light  on  the  cor- 
rectness of  that  finding.  We  conclude  that  the  deed  ought  to  be 
considered  on  this  appeal  and  that  our  decision  may  be  based 
upon  it. 

This  trust  deed  is  an  eloquent  witness  against  the  petitioner. 
It  is  a  confession  on  the  part  of  Kalua,  if  not  a  conclusive  demon- 
tration  of  error  in  the  finding  of  the  trial  judge,  i.  e.  that  the 
guardianship  of  Kalua^s  property  was  no  longer  necessary.  The 
•evening  of  the  day  that  she  is  found  competent  to  manage  and 
control  her  own  property,  and  within  two  hours  after  the  decree 
i?  filed,  she  conveys  all  of  her  estate  to  a  trustee  and  gives  one- 
fifth  of  the  gross  amount  thereof  to  one  of  her  attorneys  as  a 
fee.  This  trust  deed  and  its  generous  distribution  of  the  ward's 
inheritance  is  not  a  pleasant  subject  of  contemplation  in  con- 
nection with  the  estate  of  one  who  for  years  past  has  been  under 
the  protection  of  the  court 

The  appeal  is  sustained  and  the  decree  reversed  and  the 
•cause  is  remanded  to  the  Probate  Court  with  direction  to  dis- 
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miss  the  petition  and  for  such  further  proceedings  as  may  be 
necessary. 

Thornas  Fitch  and  Geo,  A.  Davis  for  petitioner. 

J.  Alfred  Magoon,  guardian,  in  person. 

CONCURRING  OPINION  OF  FRBAR,  C.J. 

I  think  that  the  deed  is  admissible  in  evidence  in  this  court 
under  the  statute  and  that  it  adds  much  to  the  weight  of  the 
other  evidence,  but  that  the  other  evidence  is  sufficient  without 
the  deed  to  call  for  a  reversal  of  the  decree  appealed  from.  As 
to  fees,  the  question  of  the  amount  alone  was  submitted  to  us 
and  that  ^vithout  argument  Mr.  Davis  appears  to  have  re- 
ceived already  from  his  client  sufficient  for  the  part  taken  by 
him  in  t}ie  case.  Mr.  Magoon's  fee  should  be  cut  down  to  $100 
under  the  circumstances. 

CONCURRING  OPINION  OF  PERRY,  J. 

I  concur  in  the  conclusion  that  the  decree  terminating  the 
guardianship  should  be  reversed,  but  base  such  concurrence 
solely  on  the  ground  that  the  evidence  adduced  at  the  trial  does 
not  show  either  that  the  ward  has  reformed  in  respect  to  her 
habits  as  to  excessive  drinking  or  that  the  guardianship  is  no 
longer  necessary.  The  trust  deed  executed  almost  immediately 
after  the  rendition  of  the  decree  appealed  from,  and  referred  to 
in  the  foregoing  opinions,  if  it  is  evidence  proper  to  be  con- 
sidered or  admissible  on  this  appeal,  is  strong  and  convincing 
evidence  tending  to  show  that  a  continuance  of  the  guardianship 
is  necessary. 

On  the  subject  of  fees  I  concur  with  the  Chief  Justice. 
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CHARLES  H.  FAIRER,  Trustee  of  the  Estate  of  K.  Tomi- 
shima,  a  Bankrupt,  v.  H.  HACKFELD  &  CO.,  Limited. 

Appbal  from  Circuit  Judge,  Fourth  Circuit. 

Submitted  March  6,  1902.  Decided  May  15,  1903. 

Freab,  C.J.,  Galbraith  and  Perry,  JJ. 

Under  the  Bankruptcy  Act  of  1898  (30  U.  S.  Stat,  at  L.  544)  it  ie  one 
of  the  essentials  of  a  voidable  preference  that  the  person  receiving 
it  or  his  agent  shall,  at  the  time  of  its  receipt,  have  had  reasonable 
canse  to  believe  that  it  was  intended  thereby  to  give  a  preference 
and  this  necessarily  includes  reasonable  cauee  to  believe  that  the 
debtor  was  at  the  time  insolvent. 

Upon  the  evidence  in  this  case,  held  that  it  Is  not  satisfiacftorily  shown 
that  the  alleged  preferred  creditor  had  at  the  time  of  the  traoisfer, 
reasonable  cause  to  believe  that  the  debtor  was  Insolvenib. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

This  is  a  bill  in  equity  brought  by  a  trustee  in  bankniptcy 
against  a  creditor,  praying  that  three  certain  transfers  of  prop- 
erty to  the  creditor  be  declared  void,  on  the  ground  that  suck 
transfers  were  voidable  preferences  within  the  meaning  of  the 
bankruptcy  Act  of  1898. 

One  Tomishima,  a  resident  of  Olaa,  Hawaii,  was  on  the  peti- 
tion of  certain  creditors  filed  March  11,  1901,  adjudged  a  bank- 
rupt on  June  3,  1901.  Tomishima  had  conducted  a  retail  mer- 
chandise store  at  Olaa  and  similar  stores  at  one  or  two  other 
places  on  Hawaii  and  was  also  engaged  as  a  contractor  in  clear- 
ing land  for  planters  and  building  railroads.  He  had  dealt 
with  Hackfeld  &  C'o.,  the  respondent,  purchasing  considerable 
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quantities  of  goods,  most  of  which  were  for  his  Olaa  store.  He 
kept  a  running  account  with  the  respondent^  from  time  to  time 
paying  to  it  substantial  sums  of  money.  Credit  had  been  freely 
extended  to  him  by  the  corporation.  On  December  4,  1900,  the 
sum  of  $9,421.06  being  then  due,  Tomishima  executed  to 
Hackfeld  &  Co.,  at  its  request,  a  promissoiy  note  payable  De- 
cember 31,  1900,  for  that  amount  and  also  a  mortgage  to  secure 
payment  thereof,  the  property  covered  by  the  mortgage  being 
the  stock  of  goods  and  the  building  at  Olaa,  certain  leaseholds 
and  buildings  at  Waiakea,  twelve  horses,  four  mules  and  certain 
wagons.  Other  property  of  his,  to  wit,  promissory  notes  of  the 
face  value  in  all  of  $2,000,  the  stock  of  goods  in  the  store  at 
Waiakea,  a  note  for  $1,000  secured  by  a  mortgage,  a  building 
on  the  Shipman  tract  at  Olaa  and  an  interest  in  certain  cane 
growing  contracts,  was  not  included  in  the  mortgage.  There- 
after, and  until  the  middle  of  December,  the  corporation  sold 
to  him  goods  on  credit  to  the  amount  of  $686.59,  an  under- 
standing being  first  had  with  Tomishima  that  he  should  pay 
cash  for  all  rice  purchased  by  him.  About  the  middle  of  Decem- 
ber, Tomishima  having  failed  to  keep  his  agreement  as  to  the 
cash  payments,  Hackfeld  &  Co.  declined,  to  sell  to  him  any  more 
goods  on  credit.  On  December  30,  1900,  he  assigned  to  the 
respondent,  a?  further  security  for  the  debt,  a  certain  promissory 
note  for  $1,000  due  him  by  others  and  also  a  mortgage  of  grow- 
ing crops  given  him  to  secure  it?  payment.  On  or  about  January 
26,  1901,  Hackfeld  &  Co.'s  agent,  hearing  that  Tomishima  was 
-selling  goods  at  Olaa  at  verv'  low  rates,  investigated  the  matter 
and  found  that  the  stock  of  goods  had  been  very  greatly  dimin- 
ished and  for  the  company's  protection  took  possession,  fore- 
closed the  mortgage  and  later  sold  the  mortgaged  property  at 
auction,  realizing  therefrom  the  sum  of  $2,116.24,  net  proceeds, 
which  sum  the  respondent  still  holds.  On  March  21,  1901, 
Hackfeld  &  Co.  received  from  one  McStocker,  as  guarantor  on 
Tomishima's  note  of  December  4,  1900,  the  sum  of  $394.72, 
that  being  the  extent  of  McStocker's  guaranty. 

The  question  is  whether  any  one  or  all  of  these  three  trans- 
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fers  were,  under  tlie  statute,  voidable  preferences.  The  Circuit 
Judge  lield  that  they  were  not  and  dismissed  the  bill.  The  com- 
plainant appealed. 

What  is  a  preference  is  defined  in  section  60  (a)  of  the  Act. 
**A  person  shall  be  deemed  to  have  given  a  preference,  if,  being 
insolvent,  he  has  *  *  *  made  a  transfer  of  any  of  his  prop- 
erty, and  the  effect  of  the  enforcement  of  such  *  *  * 
transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors 
of  the  same  class."  Section  1,  subdivision  15,  provides  that  "a 
person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  property  *  *  *  shall 
not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts." 
Section  60  (b)  also  is  applicable  in  this  case.  It  reads:  "If  a 
bankrupt  shall  have  given,  a  preference  within  4  months  before 
the  filing  of  a  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  and  the  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting  therein,  shall  have  had 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference  it  shall  be  voidable  by  the  trustee,  and  he  may  re- 
cover the  property  or  its  value  from  such  person." 

Not  all  preferences,  then,  are  voidable.  Thoee  only  are  in 
which  the  following  five  essential  elements  exist,  namely:  (1) 
a  transfer,  (2)  within  four  months  before  the  filing  of  the  peti- 
tion or  after  the  filing  of  the  petition  and  before  the  adjudica- 
tion, (3)  insolvency  of  the  debtor,  (4)  the  effect  of  the  transfer 
must  be  to  enable  the  creditor  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  creditor  of  the  same  class,  and  (5)  the 
creditor  to  whom  the  transfer  is  made  must  have  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  prefer- 
ence. 

Referring  first  to  the  execution  of  the  mortgage  of  December 
4,  1900,  the  facts  of  the  transfer  and  of  its  making  within  the 
time  stated  in  the  statute  is  admitted.  It  may  be  assumed  for 
the  purposes  of  this  case  that  on  December  4,  1900,  Tomishima 
was  in  fact  insolvent  and  that  the  effect  of  the  transfer  was  to 
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enable  Hackfeld  &  Co.  to  obtain  a  greater  percentage  of  its  debt 
than  any  other  of  the  creditors.  The  fifth  element  still  remains 
to  be  considered.  Did  Hackfeld  &  Co.,  or  its  agents,  at  the  time 
of  the  execution  of  the  mortgage,  have  reasonable  canae  to  be- 
lieve that  Tomishima  intended  thereby  to  give  a  preference? 
This  includes  necessarily  the  question  of  whether  or  not  at  that 
time  they  had  reasonable  cause  to  believe  that  Tomishima  was 
insolvent,  for  insolvency  is  one  of  the  essentials  of  a  preference. 
Loveland  on  Bankruptcy,  pp.  467-408.  We  may  say,  at  this 
point,  fiat  we  are  satisfied  from  the  evidence  that  at  the  time 
in  question  the  respondent  did  not  know  or  believe  that  Twni- 
shima  was  insolvent. 

On  the  subject  of  reasonable  cau^  the  law  is  clearly  establish- 
ed. "The  resultant  of  all  these  decisions  we  take  to  be  this: 
that  the  creditor  is  not  to  be  charged  with  knowledge  of  his  debt- 
or's financial  condition  from  mere  non-payment  of  his  debt,  or 
from  circumstances  which  give  rise  to  mere  suspicion  in  his  mind 
of  possible  insolvency;  that  it  is  not  essential  that  the  creditor 
should  have  actual  knowledge  of,  or  believe  in,  his  debtor's  in- 
solvency, but  that  he  should  have  reasonable  cauj^e  to  believe  his 
debtor  to  be  insolvent."— in-  re  Eggert,  102  Fed.  742  (1900). 

"Creditors  have  reasonable  cause  to  believe  that  a  debtor,  who 
is  a  trader,  is  insolvent  when  such  a  state  of  facts  is  brought  to 
their  notice  respecting  the  affairs  and  pecuniary  condition  of  the 
debtor  as  would  lead  a  prudent  business  man  to  the  conclusion 
that  he  is  unable  to  meet  his  obligations  as  they  mature  in  the 
ordinary  course  of  business,"  (or,  under  the  Act  of  1898,  that  his 
assets  are  not  equal  in  value  to  the  amount  of  his  debts).^ — 
Wa^er  r.  Hall,  16  Wall.  584,  600  (1872). 

"It  is  not  enough  that  a  creditor  has  some  cause  to  suspect  the 
insolvency  of  his  debtor;  but  he  must  have  such  a  knowledge  of 
facts  as  to  induce  a  reasonable  belief  of  his  debtor's  insolvency 
in  order  to  invalidate  a  security  taken  for  his  debt.  ♦  *  ♦ 
A  man  may  have  many  grounds  of  suspicion  that  his  debtor  is 
in  failing  circumstances,  and  yet  have  no  cause  for  a  well- 
grounded  belief  of  the  fact.  He  may  be  unwilling  to  trust  him 
further;  he  may  feel  anxious  about  his  claim,  and  have  a  strong 
desire  to  secure  it,  and  yet  such  belief  as  the  act  require©  may  be 
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wanting.  Obtaining  additional  security,  or  receiving  payment 
of  a  debt  under  such  circumstances,  is  not  prohibited  by  the 
law."— (7r/mf  v.  Natiotial  Banhy  97  U.  S.  81  (1877).  It  is  to 
be  noted  that  this  was  even  under  the  Act  of  1867,  when  in- 
ability to  pay  one's  debts  as  they  matured  constituted  insolvency. 

For  a  case  under  the  Act  of  1898  see  In  re  Eggerty  supra, 
where  it  was  said:  "Indeed  it  may  be  said  that  a  majority  of 
merchants  absolutely  solvent,  in  the  sense  in  which  the  term  is 
employed  in  the  bankrupt  act,  are  not  at  all  times  able  to 
promptly  meet  their  obligations  as  they  mature.  To  hold  that 
a  creditor  receiving  payment  of  or  security  for  a  past  due  debt 
is,  by  the  mere  fact  of  knowledge  that  the  debt  is  past  maturity, 
put  upon  inquiry  of  his  debtor's  inability  to  pay  all  his  debts, 
and  that  under  such  circumstances  he  received  payment  or 
security  at  his  peril,  would  be  to  put  at  hazard  many  business 
transactions  and  make  the  act  oppressive."  See  also  Biickanan 
V.  Smith,  16  Wall.  277  (1872);  Bank  r.  Cook,  95  U.  S.  343 
(1877). 

The  evidence  shows  that  the  respondent's  agents  before  taking 
the  mortgage  inquired  of  Tomishima  concerning  his  assets  and 
liabilities  and  that  in  reply  he  represented  to  them  that  his  stock 
of  goods  at  the  Olaa  store  was  of  the  value  of  about  $14X)00, 
that  he  had  other  property  enumerating  the  items  and  their 
values,  aggregating  about  $6000  more,  and  that  he  owed  in  all, 
including  his  debt  to  Hackfeld  &  Co.,  about  $12000.  Tomi- 
shima appeared  to  be  doing  a  good  business  at  Olaa.  A  ghort 
time  prior  to  the  execution  of  the  mortgage  Hackfeld's  agent 
bad  been  in  the  store  and  had  seen  the  stock  of  goods  though 
he  made  no  examination  of  them;  he  believed,  as  he  testifies, 
Tomishima's  statement  as  to  the  value  of  his  stock.    Shortly  be- 

■ 

fore  December  4,  1900,  Tomishima's  debt  to  Hackfeld  &  Co. 
had  been  about  $12000  and  that  for  goods  that  had  gone 
almost  entirely  into  the  Olaa  stock.  Moreover  Tomishima  was 
interested  in  cane-growing  contracts  in  which  as  he  represented, 
he  had  invested  about  $2500  and  from  which  he  hoped  for 


214  MAY,  1902. 

future  profits,  altliough,  as  he  himself  stated,  no  returns  could 
be  expected  from  that  source  at  the  time. 

There  was  some  evidence  tending  to  support  the  complain- 
ant's claim  in  the  suit,  as  also  some  evidence  other  than  that 
already  referred  to  herein  tending  to  support  the  respondent's 
contentions.  Upon  some  points,  as,  for  example,  the  actual  value 
of  some  of  the  items  of  property  not  included  in  the  mortgage 
of  December  4,  1900,  the  evidence  is  not  as  full  and  satisfactory 
as  might  be  desired.  Without  attempting,  however,  to  review 
in  detail  all  the  circumstances  and  evidence  throwing  light  for 
or  against  the  theory  of  the  existence  of  reasonable  cause  to  be- 
lieve, we  find  upon  all  the  evidence  that  it  has  not  been  satis- 
factorily shown  that  th6  respondent  or  its  agents  did,  on  Decem- 
ber 4,  1900,  have  reasonable  cause  to  believe  that  Tomishima 
was  insolvent.  With  respect  to  the  assignment  of  December  30, 
1900,  our  finding  is  the  same.  The  only  additional  circum- 
stance that  there  is  on  this  point  is  that  about  the  middle  of 
December  the  respondent  had  ceased  to  give  credit  to  Tomi- 
shima. That  however,  as  appears  from  the  authorities  above 
quoted,  is  not  inconsistent  with  the  absence  of  reasonable  cause 
to  believe. 

As  to  the  payment  of  $394.72,  the  evidence  is  very  meagre. 
It  does  not  appear  that  this  sum  was  paid  upon  an  order  of  Tomi- 
shima's  or  that  it  was  a  payment  of  a  debt  owing  by  the  guaran- 
tor to  Tomishima  or  that  the  guarantor  was  reimbursed  out  of 
the  estate  of  Tomishima  or  that  said  estate  was  diminished  be- 
cause of  such  payment.  The  evidence  shows  merely  a  guaranty 
to  pay  the  sum  stated.  If  the  payment  had  not  been  made  the 
trustee  could  not,  so  far  as  the  case  presented  by  the  evidence 
is  concerned,  obtain  that  sum  of  money  from  the  guarantor. 
The  guaranty  was  in  favor  of  the  defendant  alone  and  no  one 
else  could  take  advantage  of  it.  The  amount  is  not  recoverable 
by  the  trustee.  See  Lowell  on  Bkrptcy,  Sec.  75,  page  59; 
Winsor  v.  Kendall,  3  Storj'  507  (20  Fed.  Oases,  ^o,  17786). 

It  is  contended  by  the  complainant  that  the  decree  appealed 
from  should  be  reversed  for  failure  of  the  Circuit  Judge  to  make 
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specific  findings  on  all  the  questions  of  fact  argued  by  counsel 
in  the  case.  As  we  understand  the  decision  upon  which  the 
decree  was  based,  the  judge  did  find,  although  he  did  not  ex- 
press it  in  these  exact  words,  that  the  creditor  did  not  have 
reasonable  cause  to  believe  that  Tomishima  was  insolvent  at  the 
time  of  the  transfer.  In  view  of  that  finding,  it  was  unnecessary 
for  the  judge  below,  as,  in  view  of  our  conclusion  on  the  same 
point,  it  is  unnecessary  for  us  now,  to  make  findings  upon  the 
other  branches  of  the  case.  Whether  or  not  under  other  cir- 
cumstances a  decree  in  equity  would  be  reversed  for  failure  of 
the  Circuit  Judge  to  make  specific  findings,  we  need  not  now 
cav. 

The  decree  appealed  from  is  affirmed. 
Smith  d  Parsons  for  complainant. 

Kinney,   Ballon  <6  McClanalian   and  H.    A.   Bigelow  for 
respondent. 


GEO.  U.  HIND,  C.  A.  SPRECKELS,  RUDOLPH  SPRECK- 
ELS,  (}.  WEMPE,  WILLIAM  CARSON,  H.  D.  BEN- 
DIXEN,  JAS.  H.  NELSON,  M.  C.  SIVERSON,  F.  O. 
JOHANSEN,  GEO.  A.  NELSON,  M.  J.  McLEOD,  G. 
M.  FAGERLUND,  J.  S.  HELLINGSEN,  JOHN  PILTZ 
and  HENRY  M.  WETHERBEE  v.  WILDER'S  STEAM- 
SHIP COMPANY. 

Appeal  from  Ciecuit  Judge,  First  Circuit. 

Submitted  March  10,  1902.  Decided  May  29,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

Scmble,  th«t  one  Circuit  Judge  may  sigu  a  decree  in  conformity  with 
an  opinion  filed  by  another  Judge  of  the  same  circuit  who  has  gone 
out  of  office. 
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SembU,  that  a  void  decree  is  appealable. 

If  the  Supreme  Court  entertains  without  objection  an  appeal  from  a 
decree  signed  without  obj'ection  by  one  CIrcuift  Judge  upon  the 
decision  of  another,  its  decree  cannot  afterwards  be  set  aside  on 
motion  as  void,  assuming  th-at  the  decree  appealed  from  was 
improperly  signed  by  a  different  judge  from  the  one  who  heard  the 
case. 

A  statute  is  not  repealed  though  expressed  to  be  repealed  by  a  later 
statute,  if  the  latter  is  void. 

There  cannot  be  a  dc  facto  officer  unless  there  is  a  de  jure  office. 

If  there  is  a  de  jure  office,  there  may  be  a  de  facto  officer  however  Invalid 
hki  appointment. 

There  may  be  a  de  facto  officer  even  though  the  office  is  already  filled 
by  a  de  jure  officer,  if  the  latter  is  not  in  possession  of  the  office. 

There  are  not  two  offices  in  the  case  of  each  Circuit  Judge — ^that  of 
Circuit  Court  and  that  of  Circuit  Judge  in  Chambers.  There  Is  but 
one  office,  that  of  Circuit  Judge,  though  certain  of  his  i>owers  are 
exercised  in  Circuit  Court  and  others  in  Chambers. 

Acts  23  and  67  of  the  laws  of  1898,  the  latter  purporting  to  repeal  the 
former,  each  provided  for  the  appointment  by  the  President  of  the 
Republic,  without  the  coasent  of  the  Senate,  of  a  person  to  perform 
the  duties  of  a  Circuit  Judge  during  the  latter's  temporary  disability 
or  absence.  The  President  appointed  certain  persons  to  act  in  the 
places  of  the  First  and  Second  Circuit  Judges  of  the  B^rst  Circuit 
during  the  latter's  illness.  The  special  judges  performed  the  duties 
of  the  offices  with  the  acquiescence  of  all  concerned  during  the 
llinese  of  the  regular  judges.  One  of  the  special  judges  heard  a  case 
in  admiralty  and  filed  his  decision.  The  other  signed  a  decree  in 
conformity  with  that  decision.  The  case  was  appealed  and  a  decree 
entered  in  ithe  Supreme  Court  slightly  modifying  that  of  the  lower 
court.  Five  terms  afterwards  a  motion  was  made  to  set  aside  the 
decree  of  the  Supreme  Court  on  the  ground  that  the  decision  and 
decree  of  the  special  judges  were  void.    Held, 

Assuming  that  Acts  23  and  67  were  unconstitutional  because  the 
appointments  therein  provided  for  were  not  to  be  made  with  the 
approval  of  the  Senate,  that  decrees  absolutely  void  may  be  set 
aside  at  terms  subsequent  to  those  at  which  they  are  rendered,  and 
that  the  consent  of  the  parties  cannot  invest  persons  with  judicial 
power,  (Still  the  special  judges  were  judges  de  facto  and  their 
decrees  cannot  be  thus  attacked  collaterally. 
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The  recnilt  would  be  the  same  if.  assumiiig  those  Acts  to  have  been 
valid  before  the  annexation  of  these  islainds  to  the  United  States, 
they  were  rendered  invalid  by  the  Joint  Resolution  of  annexation 
(after  which  the  appointments  were  made  and  decrees  rendered), 
cind  if  such  power  of  appointment  as  the  President  of  Hawaii  had 
before  annexation  was  not  continued  in  him  afterwards  either  by 
the  Joint  Resolution  or  by  the  direction  of  the  President  of  the 
United  Steles,  although  in  our  opinion  such  i)Ower  ^as  so  continued 
.  in  him. 

Semble,  that  color  of  appointment  or  of  authority  to  appoint  is  not 
necessary  to  constitute  one  a  de  facto  officer. 

OPINION  OP  THE  COURT  BY  FREAR.  C.J. 

This  is  a  motion  by  the  libellee  to  vacate  a  decree  in  ad- 
miralty entered  in  this  court  five  terms  ago.  A  Circuit  Judge 
after  a  hearing  of  the  case  on  its  merits  rendered  a  decree  for 
the  libellants.  The  case  was  appealed  to  this  court  which  also 
entered  a  decree  for  the  libellants  slightly  modifying  the  decree 
appealed  from.  13  Haw.  112,  174.  This  court  declined  to 
allow  an  appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Id,  174.  That  court  also  declined  to 
allow  such  appeal.  108  Fed.  R.  113.  The  Supreme  Court  of 
the  United  States  declined  to  compel  that  court  to  entertain 
such  appeal.  Wilder's  S.  8.  Co.,  22  Sup.  Ct  Rep.  225.  In 
two  other  suits  in  admiralty,  against  the  same  libellee,  arising 
out  of  the  same  collision,  heard  for  the  most  part  upon  the 
same  evidence,  in  the  District  Court  of  the  United  States  for 
Hawaii,  a  decree  was  rendered  for  the  libellants  and  affirmed 
on  appeal  by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.    Wilder's  S.  8.  Co.  v  Low,  112  Fed.  R.  1^1. 

The  libellee  now  moves  this  court  to  set  aside  its  decree  on 
nine  grounds. 

The  first  four  of  these — ^which  raise  the  question  of  the 
admiralty  jurisdiction  of  the  Circuit  Judges  and  of  this  court 
respectively  as  to  suits  begun  after  the  annexation  of  these 
islands  to  the  United  States  but  before  the  Organic  Act  took 
effect — are  now  abandoned  in  view  of  the  above  mentioned 
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decisions  of  the  United  States  Supreme  Court  and  the  Circuit 
Court  of  Appeak. 

The  ninth  ground,  which  is  the  general  one  that  the  decree 
is  null  and  void,  raises  no  questions  that  are  not  raised  by  the 
others. 

The  seventh  ground  (not  very  much  relied  on)  is  that  the 
decree  of  the  Circuit  Judge  appealed  from  was  void  because  it 
was  signed  by  a  different  judge  from  tlie  one  who  heard  the 
cause  and  filed  the  opinion.  The  judge  who  heard  the  cause 
and  filed  tjie  opinion  had  gone  out  of  office  and  another  judge 
of  the  same  circuit  then  signed  the  decree.  The  decree  was  not 
questioned  as  to  its  validity  in  this  respect  in  the  court  below 
but  on  the  contrary  was  indorsed  "approved  as  to  form"  by 
counsel  for  the  libellee.  Nor  was  the  question  suggested  in 
this  court  on  the  appeal.  It  is  not  disputed  now  that  the  decree 
conformed  to  the  opinion. 

The  question  whether  a  bill  of  exceptions  may  be  settled  and 
allowed  by  a  successor  in  office  to  the  judge  who  tried  the  case 
has  often  arisen  and  is  one  in  regard  to  which  there  is  much 
difference  of  opinion,  but  the  question  as  to  whether  a  decree 
drawn  in  conformity  with  an  opinion  of  one  judge  may  be 
signed  by  another  judge  has  seldom  arisen.  The  case  which, 
so  far  as  our  observation  has  gone,  comes  nearest  to  the  present 
case,  Riwk?nan  v,  Deckir^  27  N.  J.  Eq.  244,  strongly  supports 
the  view  that  a  judge  may  sign  a  decree  in  conformity  with 
an  opinion  filed  by  his  predecessor  in  office.  But  it  is  un- 
necessary for  us  to  definitely  decide  that  question.  In  our 
opinion  the  signing  of  the  decree  by  another  judge,  if  fin  error 
at  all,  was  one  that  it  is  now  too  late  for  the  libellee  to  take 
advantage  of  under  the  circumstances.  The  decree  now  in 
ouestion  is  the  decree  of  this  court,  not  that  of  the  Circuit 
Judge.  The  jurisdiction  of  this  court  to  enter  such  a  decree 
in  such  a  case  is  unquestioned.  The  decree  of  this  oiirt  can 
be  set  aside,  if  at  all,  on  this  ground  only  on  the  theorv  tliat 
this  court  was  without  jurisdiction  to  entertain  the  apj^eal  from 
the  decree  of  the  Circuit  Judge  because  that  decree  was  void. 
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There  is  much  difference  of  opinion  as  to  whether  a  void  decree 
is  appealable  or  not,  with,  perhaps,  the  weight  of  authority  in 
favor  of  the  view  that  it  is  appealable.  But,  however  that  may 
be,  assuming  that  the  Circuit  Judge  who  heard  the  case  and 
filed  the  opinion  had  jurisdiction,  the  libellee  cannot  now  have 
the  decree  of  this  court  set  aside  on  the  ground  that  the  decree 
appealed  from  was  signed  by  a  different  judge.  This  court  was 
not  wholly  without  jurisdiction  to  entertain  the  appeal  in  such 
a  sense  as  to  render  its  decree  void.  In  a  certain  sense  an  appel- 
late court  is  without  jurisdiction  to  entertain  an  appeal  when- 
ever the  statutory  requirements  of  an  appeal  have  not  been 
complied  with,  as-when  a  proper  appeal  bond  has  not  been  filed, 
or  costs  have  not  been  paid,  &c.,  but  such  non-compliance  can- 
not be  taken  advantage  of  after  the  case  has  been  heard  and 
determined  by  the  appellate  court.  So  in  a  certain  sense 
the  appellate  court  would  not,  in  the  absence  of  statutory 
authority,  have  jurisdiction  to  entertain  an  appeal  from  an 
interlocutory  order  or  decree  or  from  a  mere  opinion  as 
distinguished  from  the  final  decree,  and  yet,  if  it  did  enter- 
tain such  an  appeal  without  the  question  being  raised,  its  decree 
could  not  be  set  aside  or  questioned  afterwards  on  that  ground. 
The  decree  on  appeal  in  this  case  is  no  more  assailable  now  than 
it  would  be  if  the  appeal  had  been  taken  from  the  decision  of 
the  judge  who  heard  the  case  instead  of  from  the  decree  of  the 
other  judge  or  if  it  had  been  taken  from  an  intedocutorv-  order 
or  if  it  had  not  been  taken  within  the  time  prescribed  by  the 
statute.  See  Washington  Bridfje  Co.  v.  Steicarty  3  How.  413; 
Coleman  v.  Coleman,  5  Haw.  300;  Barthrop  t\  Kona  Coffee 
Co.,  10  Haw.  398;  Spooner  v.  Riee,  11  Haw.  427;  Estate  of 
Katnakalay  12  Haw.  262;  Un  Wo  Sang  Co.  v.  AlOj  7  Haw. 
673. 

The  remaining  three  grounds  on  which  the  motion  is  based 
are  to  the  effect  that  neither  the  judge  who  heard  the  case  nor 
the  judge  who  signed  the  decree  had  jurisdiction  in  the  mat- 
ter— for  the  reason  that  each  was  acting  as  a  special  judge  in 
the  place  of  a  regular  judge  under  an  appointment  made  under 
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a  void  statute.  The  arguments  and  briefs  upon  this  point  are 
very  elaborate  and  refer  to  a  large  number  of  cases.  It  will  not 
be  necessary  for  us  to  consider  at  length  all  the  points  raised. 

The  appointments  were  made,  the  cause  heard;  the  decree 
signed,  and  the  appeal  to  this  court  taken  before  the  establish- 
ment of  the  Territorial  government  although  after  the  annex- 
ation of  these  islands  to  the  United  States.  We  shall  consider 
the  question  first  with  reference  to  the  Constitution  and  laws 
of  Hawaii  unaffected  by  annexation. 

The  Constitution  of  the  Republic  (1894)  provided  (Art  26, 
Sec.,1)  that,  "The  President,  with  the  approval  of  the  Senate, 
shall  appoint  *  *  *  the  Judges  of  the  Supreme  and  Cir- 
cuit Courts  *  *  *,"  and  (Art.  26,  Sec.  2)  that,  "In  case 
a  vacancy  in  any  such  office  shall  occur  while  the  Senate  is  not 
in  session,  the  President  may  fill  such  vacancy  by  granting  a 
commission  which  shall,  unless  confirmed,  expire  at  the  end  of 
the  next  session  of  the  Senate,"  and  (Art.  82)  that,  "The  Judi- 
cial Power  of  the  Republic  shall  be  vested  in  one  Supreme 
Court,  and  in  such  Inferior  Courts  as  the  Legislature  may,  from 
time  to  time  establish,"  and  (Art.  84)  that,  "The  Judicial 
Power  shall  be  divided  among  the  Supreme  Court,  the  Justices 
thereof,  and  the  several  Inferior  Courts  of  the  Republic  in  such 
manner  as  the  Legislature  may,  from  time  to  time,  prescribe; 
and  the  tenure  of  office  of  the  Judges  of  the  Inferior  Courts 
shall  be  such  ^s  may  be  fixed  by  the  law  creating  them."  The 
legislature  created  five  Circuit  Courts  by  the  Judiciary  Act  of 
1892  (Civ.  L.  Sec.  1136)  and  provided  in  the  same  Act  (Civ.  L. 
Sec.  1137)  that,  "The  Circuit  Court  of  the  First  Circuit  shall 
consist  of  two  Judges,  who  shall  be  styled  First  and  Second 
Judges  respectively  of  the  Circuit  Court  of  the  First  Circuit, 
either  of  whom  mav  hold  the  court."  The  same  Act  defined 
the  jurisdiction  of  the  Circuit  Courts  (Civ.  L.  Sec.  1144)  and 
of  the  Circxiit  Judges  in  Chambers  (Civ.  L.  Sec.  1145)  respec- 
tively. By  Act  67  of  1898  it  was  provided  that,  "In  case  of  the 
temporary  disability  or  absence  from  the  country  of  any  Circuit 
Judge,  some  other  person  may  be  appointed  by  the  President 
to  perform  the  duties  of  the  office  while  such  disability  or  ab- 
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sence  contmuee.  The  commission  of  every  such  person  so  ap- 
pointed may  be  revoked  at  any  time  i>y  the  President  at  his 
discretion."  This  Act  is  in  the  same  language  as  Act  23  of  the 
same  session  and  was  passed  because  of  a  slight  error  in  the  title 
of  Act  23.  If  it  is  void  because  not  approved  until  the  day 
(July  7,  1898)  on  which  the  Joint  Resolution  of  Annexation 
was  approved  by  the  President  of  the  United  States  although 
five  weeks  before  the  actual  transfer  of  sovereignty  (August  12, 
1898)  the  prior  Act  (28)  although  in  terms  repealed  by  the 
later  (67)  would,  we  presume,  remain  in  force  if  otherwise  valid. 
PurpcMrting  to  act  under  the  authority  of  one  of  these  statutes 
the  President  of  the  Republic  on  the  9th  of  March,  1900, 
appointed  R.  D.  Silliman  Acting  Second  Circuit  Judge  of  the 
First  Circuit,  and  on  the  7th  of  May  following  appointed  Geo. 
A.  Davis  Acting  First  Judge  of  the  same  circuit.  In  each  in- 
stance the  appointment  was  made  because  of  the  temponury 
disability,  through  illness,  of  the  regular  judge.  Judge  Silli- 
man acted  as  Second  Judge  until  May  3,  1900;  Judge  Davis, 
as  First  Judge  until  June  4,  1900,  the  day  on  which  the  Organic 
Act  took  effect.  Judge  Silliman  after  a  hearing  decided  the 
case,  May  1,  1900,  two  days  before  he  went  out  of  office.  Judge 
Davis  signed  the  decree  on  the  day  of  his  aj^intment. 

We  will  assume  for  the  purposes  of  this  case  that,  although 
courts  cannot  as  a  rule  set  aside  their  judgments  or  decrees  after 
the  term  at  which  they  are  rendered,  they  may  do  so  in  cases  of 
absolutely  void  judgments  or  decrees;  also  that  consent,  shown 
either  by  acquiesence  or  by  the  filing  of  a  written  stipulation 
that  the  special  judge  might  hear  the  case,  as  was  done  here, 
could  not  invest  one  with  judicial  power;  also  that  there  was  no 
vacancy  in  the  office  of  either  the  First  or  the  Second  Judge 
such  as  could  be  filled  during  the  period  in  question  by  the 
action  of  the  President  alone  without  the  approval  of  the  Senate 
under  Article  26,  Section  2,  of  the  Constitution;  also  that  the 
act  of  the  special  judges  in  question  may  be  attacked  collaterally 
if  those  judges  were  mere  intruders  and  not  at  least  de  facto 
judges.  It  is  conceded  that  if  they  were  de  facto  judges  their 
acts  must  be  upheld  in  this  case  as  those  of  de  jure  judges.    We 
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will  assume  also  that  Acts  23  and  67  were  unconstitutional  for 
the  reason  that  the  appS^intments  therein  provided  for  were  to 
be  made  by  the  President  alone  without  the  approval  of  the 
Sc^nate,  although  there  are  decisions  by  a  number  of  State 
courts  which  seem  to  support  the  opposite  view,  even  when  the 
courts  in  question  are  constitutional  courts,  and  still  others  that, 
although  not  supporting  that  view  when  the  courts  are  consti- 
tutional courts,  support  it  when,  as  was  perhaps  the  case  with 
the  Circuit  Courts  here  at  the  time  in  question,  the  courts  are 
legislative  courts.  (At  present  under  the  Organic  Act,  Sec.  81, 
the  Circuit  Courts  may,  perhaps,  be  regarded  as  constitutional 
courts,  and  the  Circuit  Judges  are  appointed  by  the  President 
of  the  United  States  with  the  advice  and  consent  of  the  Senate, 
under  section  80  of  the  Organic  Act.) 

It  is  conceded  that  if  there  were  offices  to  be  filled,  the  special 
judges  would  be  de  facto  officers,  notwithstanding  the  uncon- 
stitutionality of  Acts  23  and  67  under  one  of  which  the  appoint- 
ments were  made,  if  those  Acts  provided  for  appointments  only; 
in  other  words,  that  there  may  be  a  de  facto  officer,  however 
invalid  his  appointment,  if  there  is  a  de  jure  office  to  be  filled, 
but  it  is  contended  and  we  think  that  the  contention  is  sound, 
that  there  cannot  be  a  de  facto  officer  imless  there  is  a  de  jure 
office.  There  cannot  be  de  facto  office.  If  the  office  does  not 
exist  except  as  created  by  the  Acts  in  question,  it  cannot  exist 
at  all,  even  de  factOj  if  the  Act  is  unconstitutional,  for  an  un- 
constitutional act  is  absolntelv  void  and  of  no  effect.  But  if  the 
office  exists  dc  jure,  its  duties  may,  on  grounds  of  public  policy, 
be  performed  by  a  de  facto  officer. 

It  is  argued  that  past  legislation  and  judicial  decisions  show 
conclusively  that  there  are  two  classes  of  courts  in  the  various 
circuits,  namely,  Circuit  Courts  and  Circuit  Judges  in  Cham- 
bers; that  consequently  there  are  two  distinct  offices, — that  of 
Circuit  Court  and  that  of  Circuit  Judge  in  Chambers;  that  in 
the  circuit  in  question  the  two  offices  of  the  Circuit  Court  were 
filled  by  the  two  regular  Circuit  Judges  respectively,  and  the 
two  offices  of  Circuit  Judge  in  Chambers  were  also  filled  by 
the  same  two  regular  Circuit  Judges;  and  therefore  that,  if  the 
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special  judges  in  question  could  have  been  appointed  at  all,  it 
must  have  been  because  two  new  offices  were  created  for  them 
to  fill,  but  that  no  new  offices  were  created  by  Act  23  or  Act  67^ 
since  those  Acts  provided  for  appointments  only. 

We  agree  with  counsel  that  the  intention  was  merely  to  pro- 
vide for  the  appointment  of  persons  to  temporarily  occupy  the 
offices  already  created  by  law  and  not  to  create  new  offices,  either 
of  the  same  or  different  grade. 

But  in  our  opinion  there  were  not  for  the  purposes  of  this 
case  two  distinct  classes  of  offices  or  two  distinct  offices  in  the 
case  of  each  judge — those  of  the  Circuit  Court  and  those  of  the 
Circuit  Judges  in  Chambers.    It  is  true,  the  jurisdiction  of  Cir- 
cuit Courts  and  of  Circuit  Judges  in  Chambers  is  distinct  and 
clearly  defined,  and  for  certain  purposes  or  in  certain  senses  the 
Circuit  Courts  and  the  Circuit  Judges  in  Chambers  may  be  re- 
garded as  distinct  courts, — and  for  that  matter  there  may  be 
a  further  subdivision  of  the  Circuit  Courts  into  civil,  criminal, 
divorce,  &c.,  courts,  and  of  the  Circuit  Judges  in  Chambers 
into  equity,  probate,  &c.,  courts,  and  as  the  Circuit  Judges  per- 
form various  other  than  strictly  judicial  functions,  they  may 
perhaps  in  a  certain  sense  be  said  to  hold  various  other  offices. 
But  for  the  purposes  of  the  present  case  there  was  but  one  office 
in  the  case  of  each  judge — that    of  Circuit    Judge  or,  more 
formally  speaking,  that  of  the  First  and  that  of  the  Second 
Judge  of  the  Circuit  Court  of  the  First  Circuit.    The  Constitu- 
tion spoke  only  of  Judges  of  the  Circuit  Courts.     Art.  26,  Sec. 
1.    The  statute  likewise,  in  the  sections  referring  to  the  Circuit 
Courts  and  the  Circuit  Judges  in  Chambers,  speaks  only  of 
Judges  of  the  Circuit  Courts.     A  person  is  not  appointed  Cir- 
cuit Court  or  Circuit  Judge  in  Chambers.    Se  is  appointed  Cir- 
cuit Judge,  and  then  his  powers  and  duties  and  the  times  and 
conditions  under  which  he  may  exercise  or  perform  them  are 
defined.     He  exercises  certain  powers  or  jurisdiction  when  sit- 
ting in  Circuit  Court  and  others  when  sitting  in  Chambers. 
Although  there  was  nothing  in  the  Constitution  or  statutes  ex- 
pressly requiring  or  permitting  the  same  person  to  be  appomted 
to  both  the  alleged  office  of  Circuit  Court  and  that  of  Circuit 
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Judge  in  Chambers,  still,  different  persons  could  not  have  been 
appointed  to  those  two  alleged  offices — for  the  reason  that  they 
did  not  exist.    There  was  only  one  office — that  of  Circuit  Judge. 

But  does  it  make  any  difference  whether  there  were  two  classes 
of  offices  or  not?  In  either  case,  the  office  could  be  filled  by  a 
de  jure  or  a  de  facto  officer.  The  question  of  importance  is 
whether  there  could  be  a  de  facto  and  a  de  jure  officer  at  the 
same  time,  that  is,  whether,  in  the  proposition  that  there  can  not 
be  a  de  facto  officer  without  a  de  jure  office  to  be  filled,  the 
emphasis  is  on  the  words  "de  jure  offtce^^  or  on  the  wonis  "to  be 
filled."  It  would  seem  on  principle  that,  if  there  is  a  de  jure 
office  there  may  be  a  de  facto  officer  when  the  invalidity  of  his 
appointment  is  due  to  the  fact  that  some  one  else  has  been  prop- 
erly appointed  as  well  as  when  it  is  due  to  the  fact  that  he  him- 
self has  been  improperly  appoint-ed;  and  the  authorities  seem  to. 
support  this  view.  Not,  indeed,  that  the  office  may  be  actually 
occupied  and  its  duties  performed  at  the  same  time  by  both  a  de 
jure  officer  and  a  de  facto  officer,  but  that  a  de  facto  officer  may 
be  in  possession  of  the  office  while  a  de  jmx  officer  is  in  existence 
though  not  in  possession  of  the  office,  as  was  the  case  here. 

When  referring  to  the  authorities  let  us  bear  in  mind  that 
the  question  of  the  validity  of  the  appointment  of  these  special 
judges  or  the  question  of  their  authority  to  act  was  not  raised  in 
this  case  or  in  any  other  case  until  by  the  present  motion  filed 
more  than  a  year  and  a  half  after  this  case  was  heard  and  decided 
by  those  judges;  that  they  acted  as  Circuit  Judges  in  the  undis- 
turbed possession  of  their  offices  both  in  the  Circuit  Court  and  in 
Chambers  during  their  \vhole  terms,  trying  many  cases;  that  the 
validity  of  the  statutes  under  which  they  were  appointed  had 
never,  so  far  as  appears,  been  openly  questioned;  and  that  during 
the  periods  now  in  question  the  regular  judges  did  not  attempt 
to  act  but  on  the  contrary  acquiesced  in  the  actions  of  the  special 
judges.  Although  the  regular  judges  had  the  titles  to  the  offices 
they  were  not  in  possession  of  the  offices.  The  special  judges 
alone  were  in  possession  and  their  right  to  perform  the  duties  of 
the  offices  was  acquiesced  in  by  every  one. 
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The  case  relied  on  most  by  the  movant  is  that  of  Norton  t?. 
Shelby  County^  118  U.  S.  425.  That  case  may  easily  be  distin- 
guished from  this.  There  the  legislature  of  Tennessee  had  at- 
tempted to  create  an  entirely  new  body,  a  board  of  commission- 
ers, and  to  confer  upon  it  the  powers  which  under  the  constitu- 
tion l^elonged  solely  to  what  was  called  the  county  court,  which 
was  composed  of  the  justices  of  the  peace  acting  collectively.  Not 
only  did  the  statute  purport  to  create  the  new  offices  as  well  as 
provide  for  the  appointment  of  the  officers  but  the  justices  of  the 
peace  continued  in  office  claiming  the  exclusive  right  to  exercise 
the  powers  in  question  and  immediately  brought  direct  proceed- 
ings to  enjoin  the  commissioners  from  acting,  pending  which  pro- 
ceedings the  action  of  the  commissioners  which  was  called  in 
question  was  taken.  The  Supreme  Court  of  the  United  States 
followed  the  decision  of  the  Supreme  Court  of  the  State  in  hold- 
ing that  there  were  no  de  jure  offices  and  that  therefore  the  com- 
missioners were  not  (fe  facto  officers.  The  Court  went  on  to  say 
that,  "Where  an  office  exists  under  the  law,  it  matters  not  how 
the  appointment  of  the  incumbent  is  made,  so  far  as  the  validity 
of  his  acts  are  concerned.  It  is  enough  that  he  is  clothed  with 
the  insignia  of  the  office,  and  exercises  its  powers  and  functions.'* 
The  court  proceeded  to  refer  with  approval  to  three  other  caaea 
very  analogous  to  the  case  now  before  us,  in  each  of  which  an  of- 
ficer had  been  appointed  under  an  act  of  the  legislature  in  a  man- 
ner contrary  to  the  constitution,  to  act  in  the  place  of  an  absent 
or  ill  regular  officer,  and  in  each  of  which  the  office  was  already 
filled  by  a  regular  officer,  and  in  each  of  which  the  special  offi- 
cer was  held  to  be  a  dr  facto  officer.    The  court  said : 

"The  case  of  The  State  v.  Carroll,  38  Conn.  449,  decided  by 
the  Supreme  Court  of  Connecticut,  upon  which  special  reliance 
is  placed  by  counsel,  and  which  is  me^ntioned  with  strong  com- 
mendation as  a  landmark  of  the  law,  in  no  way  militates  against 
the  doctrine  we  have  declared,  but  is  in  harmony  with  it.  The 
case  was  this:  The  constitution  of  Connecticut  provided  that  all 
judges  should  be  elected  by  its  general  assembly.  An  act  of  the 
legislature  authorized  the  clerk  of  a  city  court,  in  case  of  the 
sickness  or  absence  of  its  judge,  to  appoint  a  justice  of  the  peace 

15-D 
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to  hold  the  court  during  his  temporary  sickness  or  absence.  A 
-justice  of  the  peace  having  thus  been  called  in  and  having  acted, 
a  question  arose  whether  the  judgments  rendered  by  him  were 
valid.  The  court  held  that  whether  the  law  was  constitutional 
or  not,  he  was  an  oflScer  de  facto,  and,  as  such,  his  acts  were 
valid.  The  opinion  of  Chief  Justice  Butler  is  an  elaborate  and 
admirable  statement  of  the  law,  with  a  review  of  the  English 
and  American  cases,  on  the  validity  of  the  acts  of  de  facto 
officers,  however  illegal  the  mode  of  their  appointment.  It  crit- 
icises the  language  of  some  cases  that  the  officer  must  act  under 
color  of  authority  conferred  by  a  person  having  power,  or  prima 
facie  power  to  appoint  or  elect  in  the  particular  case;  and  it  thus 
defines  an  officer  dv  facto: 

'An  officer  de  facto  is  one  whose  acts,  though  not  those  of  a 
lawful  officer,  the  law,  upon  principles  of  policy  and  justice, 
will  hold  A^alid,  so  far  as  they  involve  the  interests  of  the  public 
and  third  persons,  where  the  duties  of  the  office  are  exercised: 

Tirst.  Without  a  known  appointment  or  election,  but  under 
such  circumstances  of  reputation  or  acquiescence  as  were  calcu- 
lated to  induce  people,  without  inquiry,  to  submit  to  or  invoke 
his  action,  supposing  him  to  be  the  officer  he  assumed  to  be. 

'Second.  Under  color  of  a  known  and  valid  appointment  or 
election,  but  where  the  officer  had  failed  to  conform  to  some 
precedent,  requirement,  or  condition,  as  to  take  an  oath,  give  a 
bond  or  the  like. 

'Third.  Under  color  of  a  known  election  or  appointment,  void 
because  the  officer  was  not  eligible,  or  because  there  was  a  want 
of  power  in  the  electing  or  appointing  body,  or  by  reason  of  some 
defect  or  irregularity  in  its  exercise,  such  ineligibility,  want  of 
power  or  defect  being  unkno\vn  to  the  public. 

'Fourth.  Under  color  of  an  election  or  an  appointment  by  or 
pursuant  to  a  public,  unconstitutional  law,  before  the  same  is 
adjudged  to  be  such. 

"Of  the  great  number  of  cases  cited  by  the  Chief  Justice 
none  recognizes  such  a  thing  as  a  de  facto  office,  or  speaks  of  a 
person  as  a  de  facto  officer,  except  when  he  is  the  incumbent  of  a 
4e  jure  office.  The  fourth  head  refers  not  to  the  unconstitution- 
ality of  the  act  creating  the  office,  but  to  the  unconstitutionahty 
of  the  act  by  which  the  officer  is  appointed  to  an  office  legally 
<?xisting.  That  such  was  the  meaning  of  the  Chief  Justice  is 
apparent  from  the  cases  cited  by  him  in  support  of  the  last  posi- 
tion, to  mme  of  which  reference  will  bo  made.     One  of  them. 
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Taylor  v.  Skrifiey  3  Brevard,  516,  arose  in  South  Carolina  in 
1815.  By  an  act  of  that  State  of  1799,  the  governor  was  author- 
ized to  appoint  and  commission  some  fit  and  proper  person  to  sit 
as  judge  in  case  any  of  the  judges  on  the  circuit  should  happen 
to  be  sick,  or  become  unable  to  hold  the  court  in  his  circuit.  A 
presiding  judge  of  the  court  was  thus  appointed  by  the  governor. 
Subsequently  the  act  was  declared  to  be  unconstitutional,  and 
the  question  arose  whether  the  acts  of  the  judge  were  necessarily 
void.  It  was  held  that  he  was  a  judge  de  facto  and  acting  under 
color  of  legal  authority,  and  that  as  such  his  acts  were  valid. 
Here  the  judge  was  appointed  to  fill  an  existing  office,  the  duties 
of  which  the  legal  incumbent  was  temporarily  incapable  of  dis- 
charging. Another  case  is  Vooke  v,  Ilalseyy  in  16  Pet.  71.  It 
there  appeared  that,  by  the  constitution  of  Mississippi,  the  judges 
and  clerks  of  probate  were  elected  by  the  people.  The  legisla- 
ture provided  by  law  that,  in  case  of  the  disability  of  the  clerk, 
the  court  might  appoint  one.  An  elected  clerk  having  left  the 
State  for  an  indefinite  period,  the  judge  appointed  another  to 
serve  during  his  absence.  The  law  authorizing  the  appointment 
was  declared  unconstitutional,  but  the  acta  of  the  clerk  were 
deemed  valid  as  those  of  an  officer  de  facto.  Here  the  office  was 
an  existing  one  created  by  law." 

To  the  same  effect  see  Ex  parte  Strang ^  21  Oh.  St  610,  in 
which  a  judge  appointed  during  the  illness  of  the  regular  judge 
under  an  unconstitutional  statute  was  held  to  be  a  de  facto  judge. 
See  also  State  v.  Laviky  83  N.  W.  (Neb.)  914. 

In  Walcott  V,  WcUSj  21  Nev.  47,  there  was  one  court  with 
three  judges.  The  legislature  provided  for  an  additional  judge 
and  authorized  the  governor  Xjo  appoint  him  until  the  next  gen- 
eral election.  Chief  Justice  Hawley,  now  United  States  District 
Judge,  in  a  careful  opinion  reviewed  most  of  the  cases  referred 
.to  above  and  other  cases  and  held  that,  conceding  the  act  to  be 
unconstitutional,  the  judge  was  nevertheless  a  de  facto  judge. 
He  used  the  following  besides  other  language  pertinent  to  the 
contention  of  counsel  in  the  present  case:  *'But  petitioner  con- 
tends that  respondent  is  not  a  de  facto  officer,  that  the  conditions 
necessary  to  constitute  such  an  officer  do  not  exist,  that  there  is 
no  office  to  be  filled,  that  it  is  a  legal  impossibility  for  a  fourth 
judge  to  fill  the  office  of  district  judge,  ^because  the  office  has 
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always  been  full/  and  that  for  these  reasons  the  rule  above  stated 
has  no  application  to  this  case.  We  admit  that  there  can  be  no 
officer,  either  de  jnre  or  de  f<ictOy  if  there  be  no  office  to  fill;  that 
an  office  attempted  to  be  created  by  an  unconstitutional  law  has 
no  legal  existence,  is  without  any  validity,  and  that  any  persons 
attempting  to  fill  such  a  pretended  office,  whether  by  appoint- 
ment or  otherwise,  is  a  usurper,  whose  acts  would  be  absolutely 
null  and  void,  and  could  be  questioned  by  any  private  suitor,  in 
any  kind  of  an  action  or  proceeding."  But  "the  ease  comes 
clearly  within  the  principle  of  law  as  stated  in  the  three  cases 
(the  Connecticut,  South  Carolina  and  Ohio  Cases)  above  quoted 
from  or  referred  to.  In  those  cases  the  office  was  full.  There 
was  no  vacancy.  The  law  authorizing  the  appointment  of  a  tem- 
porary judge  had  either  been  declared  unconstitutional,  or,  for 
the  purpose  of  the  decisions,  admitted  to  be  unconstitutional. 
The  temporary  judge  acted  in  the  place  of  the  judge  de  jure, 
under  color  of  authority  derived  from  an  unconstitutional  statute 
by  virtue  of  his  commission,  et<;.  Here  the  respondent  did  not 
take  the  place  of  either  of  the  three  other  judges,  for  there  was 
no  separate  place  for  either  to  fill,  except  by  the  assignment  of 
the  presiding  judge  *  *  *.  He  acted  as  a  district  judge, 
filled  the  office,  and  presided  in  court,  under  as  much  color  of 
authority  as  either  of  the  temporary  judges  in  the  cases  referred 
to.  Why  should  not  the  same  shield  of  protection  to  the  public 
be  given  to  his  acts?" 

On  this  branch  of  the  case  it  remains  only  to  consider  whether 
we  are  not  bound  to  hold  the  other  way  by  a  former  decision  of 
this  court  rendered  in  the  case  of  Repina  v.  Poor^  8  Haw.  521. 
An  indictment  for  embezzlement  was  presented  by  one  claiming 
to  act  as  Attorney-General  ad  interim.  The  defendant  immed- 
iately moved  to  quash  the  indictment  on  the  ground  that  it  was 
presented  by  an  officer  not  known  to  the  law  and  having  no 
legal  or  constitutional  authority  to  present  the  same.  The  ques- 
tion was  reserved  for  the  consideration  of  the  full  court,  which 
thereupon  decided  that  the  Queen  could  not  constitutionally  ap- 
point an  Attorney-General  ad  interim  and  granted  the  motion 
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to  quash.  We  need  not  set  forth  all  the  oircumstance(j  under 
which  that  decision  was  rendered,  some  of  which  appear  from 
the  decision  itself  and  others  of  which  do  not  Nor  need  we  de- 
cide whether  that  case  is  distinguishable  from  this  on  principle 
considering  its  facts^  which  diflFer  considerably  from  those  in  this 
case,  or  the  time  or  manner  in  which  the  question  was  raised.  It 
ia  sufficient  to  say  that  the  court  did  not  consider  the  question 
whether  the  officer  was  a  de  facto  officer  nor  was  that  question 
suggested  to  the  court,  so  far  as  appears.  The  court  considered 
merely  whether  the  officer  was  one  de  jure  or  not.  If  it  can  be 
said  that  the  court  decided  that  he  was  not  an  officer  de  facto,  it 
can  be  merely  on  the  theory  that  that  finding  is  involved  by  way 
of  inference  in  the  ultimate  conclusion  of  the  court.  Under  such 
circumstances  we  cannot  regard  the  decision  as  obliging  us  to 
decide  the  present  case  contrary  to  connect  principle  and  the  great 
weight  of  authority  in  other  jurisdictions. 

Finally,  what  was  the  effect  of  annexation  so  far  as  this  .case 
is  concerned^  The  Joint  Resolution  of  Annexation  (July  7, 
1898),  provided  that,  "The  municipal  legislation  of  the  Hawaii- 
an Islands  *  *  *  not  inconsistent  with  this  joint  resolution 
*  *  *  shall  remain  in  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine,"  and  that,  "Until  Congress 
shall  provide  for  the  government  of  such  islands  all  the  civil, 
judicial,  and  military  powers  exercised  by  the  officers  of  the  ex- 
isting government  in  said  islands  shall  be  vested  in  such  person 
or  persons  and  shall  be  exercised  in  such  a  manner  as  the  Presi- 
dent of  the  United  States  shall  direct;  and  the  President  shall 

have  power  to  remove  said  officers  and  fill  the  vacancies  so  occa- 

• 

sioned."  In  the  exercise  of  the  power  thus  conferred  upon  him, 
the  President  (July  8,  1898)  directed  that,  "the  civil,  judicial 
and  military  powers  in  question  shall  be  exercised  by  the  officers 
of  the  Eepublic  of  Hawaii  as  it  existed  just  prior  to  the  transfer 
of  sovereignty,  subject  to  his  power  to  remove  such  officers  and 
to  fill  the  vacancies."  Afterwards  to  the  question,  "Should  not 
vacancies  occurring  in  the  offices  of  Hawaiian  Government  offi- 
cials, by  expiration  of  term,  death  or  resignation,  be  filled  by 
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appointment  as  provided  by  the  laws  of  Hawaii?"  propounded 
by  the  Hawaiian  Government,  the  Secretary  of  State  replied  by 
telegram :  "Vacancies  in  appointive  office  will  as  a  rule  be  filled 
as  heretofore,  but  an  oath  of  allegiance  to  the  United  States  will 
be  required."  This  last  instruction  applied,  to  vacancies  only  and 
so  does  not  affect  the  present  ca«!e  except  in  so  far  as  it  tends  to 
?how  a  general  intention  that  the  government  should  proceed 
\vithout  interruption  so  far  as  possible  under  the  Hawaiian  con- 
stitution and  laws. 

The  contention  is  that  the  Joint  Resolution  transferred  all 
power  of  appointment  to  the  President  of  the  United  States  and 
so  repealed  the  Hawaiian  constitution  and  laws  in  so  far  as  they 
gave  to  any  one  the  power  to  create  or  fill  a  judicial  office,  and 
that,  even  conceding  that  there  were  vacancies  in  the  present 
case,  and  that  Act  67  of  1898  was  constitutional,  there  could  be 
no  color  in  the  appointment  of  any  one  to  a  judicial  office  unless 
the  appointment  came  from  the  President  of  the  United  States. 
It  would  seem  from  the  authorities  that  color  of  appointment  or 
of  authority  to  appoint  is  not  nocessarj'  to  constitute  one  a  de 
facto  officer,  although  it  may  in  certain  cases  add  much  to  other 
evidence  tending  to  show  one  tohe  Si  de  facto  officer.  But  aside 
from  that,  it  is  clear  that  the  Joint  Resolution  continued  in  force 
the  judicial  powers  of  Circuit  Judges  and  also  the  President's 
civil  power  of  appointment,  subject  to  the  superior  power  of  the 
President  of  the  United  States  in  that  respect,  or  at  least  that 
the  latter's  direction  that  the  civil  powers  exercised  by  the  officers 
of  the  existing  government  in  tliese  ic^lands  should  be  exercised 
by  the  officers  of  the  Republic  of  Hawaii  as  it  existed  just  prior 
to  the  transfer  of  sovereignty,  continued  in  the  President  of  Ha- 
waii such  powers  of  appointment  as  he  had  previously,  subject  of 
course  to  the  superior  power  of  the  President  of  the  United 
States.  Such  direction  by  the  President  of  the  United  States 
was  clearly  within  the  power  conferred  upon  him  by  the  Joint 
Resolution.  It  does  not  fall  within  the  doctrine  that  delegated 
power  cannot  be  delegated.  But  after  all,  what  difference  does 
it  make  that  the  President  of  Hawaii  lacked  the  T)ower  to  make 
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tbe  appointments  in  question  after  annexation  if  he  lacked  it  also 
before  annexation?  In  either  case  he  was  without  the  power, 
and  the  validity  of  the  acts  of  the  appointees  is  unassailable  now 
and  here,  not  because  the  appointments  were  valid,  but  because, 
assuming  that  the  President  did  not  have  even  color  of  authority 
to  appoint  them,  they  were  nevertheless  de  fdoto  officers  in  pos- 
session of  de  jure  offices  and  performing  the  functions  of  those 
offices  and,  we  may  add,  with  the  acquiescence  of  all  concerned 
in  their  supposed  right  to  hold  those  offices  and  perform  those 
functions. 

The  motion  to  vacate  the  decree  is  denied. 

fiviith  cf  Ijetci^  for  libellants. 

Kinney^  Ballon  &  McClanahan  for  libellee. 

y 
CONCURRING  OPINION  BY  GALrBRAITH,  J. 

I  concur  in  the  conclusion  announced  by  the  majority  of  the 
court,  i.  e.,  that  the  motion  ought  to  be  denied.  Whatever  my 
opinion  might  have  been  on  the  questions  raised  by  the  motion, 
had  it  been  presented  in  due  season,  I  do  not  feel  called  upon  to 
express  it  now.  Whatever  virtue  there  may  be  in  the  libellee's 
contention,  it  seems  to  me  that  it  has  no  right  to  urge  them  at 
this  time  or  to  ask  tlie  court  to  pass  upon  themi  in  this  proceed- 
ing. The  de(!ree  sought  to  be  vacated  is  the  decree  of  this  court 
rendered,  after  an  exhaustive  investigation  of  the  cause  on  its 
merits,  at  the  September,  1900,  term,  and  entered  on  STovember 
13,  1900.  An  appeal  from  this  decree  to  the  Circuit  Court  of 
Appeals,  Ninth  Circuit,  was  sought  and  denied  by  that  court 
(108  Fed.  113).  This  action  was  affirmed  by  the  Supreme  Court 
of  the  United  States  (Wilder's  ti.  8.  Co.,  22  Sup.  Ct.  R.  225). 
T  do  not  think  that  the  court  ought  to  entertain  the  motion  at  this 
late  day,  particularly  since  all  the  facts  relied  on  were  known  to 
libellee  at  the  original  hearing  of  the  case  in  this  court  on  appeal 
from  the  decree  of  the  Judge  of  the  First  Circuit.  The  motion, 
no  matter  what  it  is  called,  is  in  reality  and  effect  a  petition  for^ 
a  rehearing,  presented  long  after  the  expiration  of  the  term  at 
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which  the  decree  was  rendered  and  after  an  effort  to  appeal  had 
failed.  Kule  11  of  this  court  provides  that  "a  petition  for  re- 
hearing may  be  presented  only  within  thirty  days  after  the 
filing  of  the  opinion."  The  opinion  was  filed  in  this  court 
November  7, 1900.    The  motion  was  filed  January  31,  1902. 

The  questions  raised  by  the  motion  and  discussed  by  the 
majority  of  the  court,  however  int>eresting,  are,  it  seems  to  me, 
more  academic  than  practical.  Xo  reason  has  been  given  to  jusr 
tify  the  inference  that  if  the  motion  were  granted  and  a' new 
trial  ordered,  it  would  or  ought  to  result  in  a  decree  differing  in 
any  material  respect  from  that  sought  to  be  set  aside.  The  facts 
in  this  ease  have  been  passed  upon  by  four  different  courts  and 
practically  the  same  conclusion  reached  by  each.  Public  policy 
and  the  interest  of  justice  demand  that  there  should  be  an  end 
to  litigation. 


HARVEY  R.  HITCHCOCK,  LAWRENCE  H.  DEE, 
HARRY  L.  EVAXS  and  CHARLES  J.  FISHEL,  on  be- 
half  of  themselves  and  all  other  stockholders  in  the  Kamalo 
Sugar  Company,  Limited,  v.  FRANK  HUSTACE,  JOHN 
J.  EGAN,  FRANK  H.  FOSTER  and  THE  KAMALO 
SUGAR  COMPANY,  LIMITED. 

Appeal  from  Circuit  Judge,  First  Circuit. 

Submitted  April  28,  1902.  Decided  May  31,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  promoter  is  the  fiduciary  of  the  corporation  he  brings  into  existence 
and  of  those  whom  he  induces  to  buy  iits  shares.  It  Is  his  duty  to 
make  full  and  fair  disclose  of  ^he  facts  to  the  shareholderB  or  sub- 
scribers. 
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Where  promoters  organize  a  corporation  tor  the  purpose  of  eelUng 
pn>I>ert7  or  options  they  own,  and  make  an  agreement  with  them- 
selves, as  promoters  or  stockholders,  for  the  company  to  buy  their 
property  or  options,  at  a  profit,  and  do  not  diecloee  ito  the  share- 
holders or  subscribers,  other  than  themselves^  the  terms  of  said 
agreement,  such  failure  to  disclose  is  a  fraud  and  the  agreement 
void  and  tike  amount  of  the  profit  made  by  the  promoters  may  be 
Recovered,  in  equity,  at  the  suit  of  the  stockholders,  where  the 
proper  officers  of  the  coriK>ration  refuse  to  act. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

The  plaintiffs^  dissatisfied  stockholders  in  the  Kamalo  Sugar 
Company,  Limited,  filed  a  bill  in  equity  against  the  defendants 
Hustace,  Foster  and  Egan  as  promoters  of  said  company  to  re- 
cover for  the  corporation  Thirty-five  Thousand  Dollars  in  cash 
and  Six  Thousand  shares  of  the  capital  stock  of  the  company  or 
its  value,  One  Hundred  Twenty  Thousand  Dollars,  taken  by 
them  as  sect'et  profits  or  promoters'  fees  or  compensation  for 
floating  the  plantation.  A  demand  upon  the  corporation  and  its 
oflScers  to  bring  the  suit  and  a  refusal  to  do  so  is  set  out.  The 
other  allegations  of  the  bill  and  answers  are  given  in  detail  in 
another  opinion  rendered  in  this  cause  on  another  occasion  (13 
Haw.  pp.  641  to  648  inclusive).  It  will  not  be  necessaiy  to  re- 
peat them  here.  Another  chapter  in  the  history  of  the  case  is 
written,  ante  pp.  1,  2,  3,  4. 

The  principal  evidence  at  the  hearing  was  the  testimony  of 
the  defendants  and  the  records  made  by  them.  The  Circuit 
Judge  made  few  specific  findings  of  fact.  These  are  important 
in  the  determination  of  this  case,  and  we  deem  it  advisable  to 
give  a  summary  of  the  leading  facts  esrtablished  by  the  evidence 
before  attempting  to  discuss  or  apply  the  principles  of  law  in- 
volved. 

It  was  proved  that  Hustace,  Egan  and  Foster  were  the  pro- 
moters of  the  Kamalo  Sugar  Com]>any,  Limited;  that  Foster  held 
certain  options  for  deeds  and  leases  of  land  on  the  Island  of  Molo- 
kai  considered  desirable  as  the  basis  for  forming  a  sugar  planta- 
tion; that  he  conferred  with  Hustace  and  Egan  and  the  latter 
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bought  a  on€-half  interest  in  Fwter's  holdings  on  the  third  day 
of  April,  1899;  that  upon  said  day  the  three  defendants  entered 
into  a  \\Titteri  contract  which  after  reciting  the  purchase  of  the 
alx)ve  interest  and  the  consideration  therefor  paid,  among-  other 
stipulations  contains  the  following:  "That  the  purpose  of  the 
parties  hereto  in  acquiring  said  lands,  is  the  formation  of  a  cor- 
poration under  the  laws  of  this  country,  to  grow  sugar  cane 
thereon  and  to  erect,  maintain  and  operate  sugar  mills,  and  to 
that  end,  said  parties  of  the  second  part,"  (Hustace  and  Egan) 
"shall  at  their  own  expense,  w^ithin  a  reasonable  time  from  date 
hereof  duly  organize  such  corporation  wdth  such  capital  stock 
and  in  other  respects  as  the  parties  hereto,"  (Foster,  Hustace  and 
Egan)  "may  mutually  agree.  That  all  of  said  lands  so  acquired 
shall  upon  the  organization  of  said  corporation  be  sold  and  con- 
veyed to  the  same  at  such  price  as  the  parties  hereto  may  mutual- 
ly agree,  and  the  difference  between  the  price  paid  for  said  lands 
and  the  price  for  which  the  same  sliall  be  sold  to  said  corporation 
shall  be  divided  one-half  thereof  to  said  first  party,"  (Foster) 
"and  one-half  to  the  said  second  parties"  (Hu&tace  and  Egan). 

It  was  also  established  that  at  this  period  in  the  history  of  the 
Territory  there  was  active  expansion  in  the  sugar  industry;  that 
many  new  plantations  were  started ;  that  there  was  much  specu- 
lation in  the  c?tocks  of  these  compani(.»s  and  that  the  public  gen- 
erally were  eager  to  buy  and  did  buy  such  stocks  with  the  ex- 
I>ectation  of  selling  them  at  a  profit;  that  the  public  including 
the  plaintiffs,  obtained  information  of  the  purpose  of  the  defend- 
ants to  prom(»te  a  sugar  company,  from  reports  in  the  local  news- 
])aj)ers  (who  gave  out  such  informalicn  does  not  appear);  that 
straightway  these  defendants  were  besieged  and  solicited  by  the 
plaintiffs,  (except  Dee)  and  others  eager  to  buy  stock  in  the 
promised  company ;  that  no  prospectus  was  issued  by  the  promote 
ers  nor  were  a.ny  subscription  lists  or  stock  books  opened;  that 
when  aj^plication  was  made  to  one  of  the  defendants  for  stock  he 
would  make  a  memorandum  of  the  name  and  number  of  shares 
in  a  pass  lx)ok  or  on  slips  of  pai>er  carried  in  the  pocket;  that 
before  the  corjDoration  was  org'anized  these  slips  or  lists  of  names 
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were  handed  into  Hiistace,  who  allotted  the  stock  to  the  share- 
holders, determining  who  should  be  permitted  to  buy  and  the 
number  of  shares;  that  after  Hustace  had  completed  the  allot; 
ment  he  caused  a  printed  circular  to  be  sent  to  each  peiBop.t^, 
whom  he  had  awarded  stock  in  the  form  following:  r. 


V 

1     . 


Mr. 


"Kamalo  Sugar  Company. 

Honolulu,  April  ......  1899. 


You  are  hereby  notified  that  a  ten  per  cent  Assessment  on 

shares  of  stock,  (par  value  $20.00  each)  in  the  Ka- 

rnalo  fiuffar  Company ,  to  be  incorporated  under  the  laws  of  the 
Republic  of  Hawaii,  for  the  amount  of  1,000,000  dollars,  is  now 
due  and  payable  at  my  ofiice,  Campbell's  Block,  Merchant  Street.* 

If  not  paid  on  or  before inst.,  the  same  will  be 

transferred  to  other  parties. 

Yours  respectfully, 

Frank  Hustace. 
$ due." 

That  afterwards,  on  the  20th  day  of  April,  1899,  the  three 
defendants  held  a  meeting  at  Hustace's  office  which  was  later 
denominated,  in  the  minute  books  of  the  company,  "the  first 
stockholders'  meeting  of  the  Kamalo  Sugar  Company,  Ltd.;" 
that  these  minutes  after  reciting  that  these  three  defendants  were 
present,  representing  48J800  shares  of  the  capital  stock  out  of 
the  entire  amount  of  50,000  shares  and  that  the  articles  of  incor- 
poration of  the  company  had  been  filed,  read  as  follows: 

"Motion  made  by  Frank  Hustace  and  seconded  by  J.  J.  Egan 
that  the  corporation  agrees  to  pay  the  promoters  upon  their  giv- 
ing a  deed  to  the  corporation  of  all  their  right,  title  and  interest 
in  the  following  described  property:  all  options  now  in  the 
name  of  Frank  H.  J'oster,  also  in  fee  simple  the  Ahupuaa  of  Ko- 
puaokolau  containing  671  acres  and  one  piece  in  Kapualai  of 
three  acres,  more  or  less,  as  described  in  the  deed  to  them  frorii 
the  McCorriston  brothers,  also  the  assignment  of  a  certain  lease 
for  a  term  of  forty  years  made  by  Ihe  trustees  of  the  B.  P. 
Bishop  estate  to  the  said  promoters,  together  with  all  buildings, 
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improvements,  rights,  privileges  and  appurtenances  therein,  in- 
chiding  all  the  stock  formerly  owTied  by  McCorriston  Brothers, 
viz.,  300  head  more  or  less  of  cattle,  20  head  more  or  lees  of 
horses,  for  the  consideration  of  Sixty  Thousand  Dollars,  ($60,- 
000)  in  United  States  Gold  Coin  and  the  transfer  to  such  parties 
as  they  may  describe  the  amount  of  seven  thousand  shares  of 
fully  paid  up  stock  of  the  corporation,  carried."  That  these 
minutes  make  false  recitals  in  at  least  three  particulars;  viz.:  (1) 
The  articles  of  incorporation  of  the  Kamalo  Sugar  Company, 
Ltd.,  had  not.  been  filed  on  the  20th  day  of  April,  1899.  (2) 
The  promoters  did  not  at  that  time  have  a  deed  for  the  McCor- 
riston land.  (3)  Tliey  had  no  lease  for  the  Bishop  Estate  land. 
That  on  the  day  following  April  21st,  Hustace  began  to  receive 
responses  to  the  notices  sent  the  allottees  of  stock  and  the  pay- 
ment of  the  first  assessment  of  ten  per  centum  thereon  and  that 
to  the  parties  paying  he  issued  receipts  in  the  following  forms: 

"No Kamalo  Sugar  Company,  Ltd. 

Subscriber's  receipt. 

Honolulu,  H.  1 1899. 

Received  from 

Dollars^  for  first  assessment  of  ten 

per  cent  on shares  of  the  capital  stock  of  the  Ka- 
malo Sugar  Company,  Ltd.,  this  receipt  to  be  surrendered  on  the 
delivery  of  certificate  of  stock, 

Frank  Hustace." 

That  the  first  certificates  of  stock  in  the  company  were  issued 
in  the  latter  part  of  May  following ;  That  the  articles  of  incor- 
poration appear  to  have  been  signed  on  the  20th  day  of  April, 
1899, — ^whether  they  were  signed  on  that  day  or  on  the  4:th  day 
of  May  is  disputed  from  the  fact  that  in  the  date  line  of  the 
articles  an  erasure  appears.  The  month  as  typewritten  was 
erased  and  "20th"  and  "April"  written  in  with  ink.  When  this 
change  was  made  or  by  whom  does  not  appear  from  the  evidence. 
That  the  certificate  of  acknowledgment  attached  to  the  articles 
is  dated  May  4th,  1899,  and  the  articles  were  filed  with  the 
Treasurer  of  the  Territory  on  the  8th  day  of  May,  1899.  That 
the  affidavit  attached  to  the  articles  of  incorporation  recites  that 
«Tames  F.  Morgan  is  President,  of  the  Kamalo  Sugar  Co.,  Ltd.,  J. 
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J.  Egan,  Secretary  and  Frank  Hustace,  Treasurer,  and  that  the 
subscribers  to  the  stock  are 

James  F.  Morgan 1,500  shares 

Frank  Foster 2,000       " 

J.  J.  Egan 500       " 

A.  C.  Lovekin 100       " 

Fmnk  Hustace 2,000       " 

Frank  Hustace,  Trustee 43,900       " 

and  that  ten  per  cent  of  the  capital  stock  of  one  million  dollars 
had  been  paid  in  and  the  entire  amount  subscribed  for;  that  this 
affidavit  was  sworn  to  by  the  three  officers  named  on  the  4th  day 
of  May,  1899.  How  or  when  or  by  whom  these  parties  were 
elected  to  the  respective  offices  in  the  company  does  not  appear 
from  the  minutes  of  the  corporation  or  other  evidence.  That 
the  defendant?  were  given  an  opportunity  to  show,  at  the  hear- 
ing, the  amount  of  money  expended  in  promoting  the  corpora- 
tion; that  the  only  proof  given  was  by  the  defendant  Foster,  who 
showed  an  expenditure  of  $180.00;  that  some  $70,000  was  paid 
to  Hustace  in  response  to  the  notices  sent  the  subscribers  on  the 
first  ten  per  centum  assessment  to  the  stock  awarded;  that  after 
this  money  was  paid  to  Hustace  these  defendants  in  pursuance 
of  the  resolution  of  April  20th,  appropriated  $60,000  of  this 
money  and  7,000  shares  of  the  paid  up  stock  and  from  this 
amount  they  paid  the  McCorristons  in  consideration  for  their 
land  $25,000  in  cash  and  one  thousand  shares  of  paid  up  stock; 
that  the  remainder  of  the  cash  ($35,000)  was  divided  among  the 
defendants  as  follows:  to  Foster  $15,000  cash  and  ^  of  the  stock 
snd  to  Hustace  $10,000  cash  and  ^  of  stock  and  the  same  to 
Egan.  That  the  promoters  did  not.  disclose  to  any  of  the  allottees 
of  stock  either  before  or  after  the  payment  of  the  first  assessment 
the  amount  they  intended  to  take  as  promoters'  fees  and  that 
none  of  the  stockholders  outside  of  the  incorporators  knew  of  the 
amount  of  the  profit  made  by  the  promoters  or  anything  on  the 
subject;  that  the  company  issued  a  prospectus  in  September, 
1899,  publishing  the  transactions  of  the  promoters;  that  on  May 
4th,  1899,  when  the  affidavit  accompanying  the  articles  of  incor- 
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poration  was  subscribed  reciting  that  10%  of  the  capital  stock 
had  been  paid  in  there  had  not  been  a  dollar  paid  on  the  43,900 
held  by  Hustace  as  Trustee,  except  that  paid  by  the  plaintiffs 
and  other  subscribers. 

The  Circuit  Judge  found  that  the  defendants  Hustace,  Egan 
and  Foster  ^'did  unlawfully  combine,  conspire  and  confederate 
and  agree  together  to  cheat  and  defraud  the  stockholders  of  the 
Karaalo  Sugar  Company,  Limited,  an  Hawaiian  corporation,  out 
of  the  sum  of  thirty-five  thousand  ($35,000)  dollars  in  cash  and 
six  thousand  (6,000)  shares  of  the  paid  up  stock  of  the  said  Ka- 
malo  Sugar  Company,  Limited,  as  alleged  and  charged  in  the 
plaintiffs'  bill  on  tile  in  this  suit."  The  judge  also  found  that 
the  value  of  the  shares  was  $20  at  the  time  and  that  the  conver- 
sion of  the  money  and  stock  was  fraudulent  and  void  and  ordered 
the  money  and  stock,  or  its  equivalent  in  cash,  paid  to  the  clerk 
of  the  court  for  the  Kamalo  Sugar  Company,  Limited.  The 
judge  also  allowed  the  attorneys  for  the  plaintiffs  a  fee  of 
$20,000  for  their  services  rendered  in  said  cause.  The  defend- 
ants appealed.  Numerous  reasons  are  urged  for  reversal  of  the 
decree  appealed  from.  It  will  not  be  necessarj*^  to  notice  all  of 
these  in  detail. 

Much  stres»»  is  laid  upon  the  fact  that  the  time  this  company 
was  organized  was  one  of  active  expansion  in  the  sugar  industry; 
that  speculation  ran  riot  and  prosperity  in  all  of  its  delightful 
luxuriance  was  here;  that  the  major  part  of  the  population  of  the 
islands  were  eager  and  anxious  to  buy  sugar  stocks;  that  the 
plaintiffs  and  others  who  bought  shares  in  the  Kamalo  Sugar 
Company,  Limited,  did  so  without  asking  any  questions  and  con- 
sidered it  a  privilege  to  have  shares  allotted  to  them;  that  the 
transaction  was  all  a  gamble  and  when  the  excitement  subsided 
the  plaintiffs  discovered  that  they  had  failed  to  realize  on  their 
exaggerated  expectations  and  by  this  suit  seek  to  avoid  the  re- 
sponsibility of  their  own  folly  and  to  shift  the  burden  of  their 
losses  to  the  defendants. 

We  are  not  much  impressed  with  this  argument  It  finds  as 
little  supix)rt  in  morals  as  in  law.    It  is  no  doubt  true  that  at  the 
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Hme  in  question  there  was  much  reckless  speculation  in  corpora- 
tion shares  but  it  was  not  given  out  by  the  defendants  and  we 
assume,  in  the  absence  of  proof,  that  none  of  the  plaintiffs  had 
laiy  reason  to  believe  or  did  believe  that  the  Kamalo  Sugar  Com- 
pany was  organized  as  a  lotterj'  or  a  gambling  enterprise.  The 
public  who  were  invited  to  buy  tlie  shares  of  this  company  had 
a  right  to  presume  that  it  was  promoted  as  a  legitimate  enter- 
prise in  whose  management  business  integrity,  if  not  ability  and 
prudence,  were  to  be  important  constituent  elements.  Counsel 
have  neglected  to  cite  any  authority  supporting  the  assumption 
that  the  chai*acter  of  a  transaction,  whether  it  is  right  or  wi-ong, 
honest  or  dishonest,  lawful  or  unlawful,  is  to  be  determined  by 
the  degree  of  prosperity  existing  in  the  community.  We  under- 
stand that,  in  the  law,  right  and  wrong,  fraud  and  theft,  embez- 
zlement and  perjury  are  the  same  in  sunshine  and  in  rain,  in 
times  of  plenty  and  in  famine  and  that  the  conduct  of  these 
defendants  must  be  measured  by  a  fixed  standard  without  refer- 
ence to  the  degree  of  commercial  activity  at  the  time  of  their 
operations. 

The  plaintiffs  proceed  upon  the  theory  that  the  defendants 
occupied  a  ix)sition  of  trust  and  confidence  towards  the  company 
and  the  public  that  was  invited  to  buy  and  did  buy  the  shares 
and  that  the  defendants  could  not  take  the  money  and  stock 
without  first  disclosing  the  facts  to  and  obtaining  the  consent  of 
the  stockholders;  while  the  defendants  insist  that  the  plaintiffs 
were  not  subscribers  but  purchasers  of  the  stock  from  Hustace; 
that  the  promoters  were  the  original  subscribers  for  the  stock 
and  were  strangers  and  had  the  right  to  deal  with  the  plaintiffs 
and  all  subsequent  stockholders  and  the  company  at  arm's 
length.  The  determination  of  the  relation  occupied  by  the  de- 
fendants towards  the  company  and  the  plaintiffs  is  the  important 
issue  in  this  case  and  its  determination,  as  is  conceded  by  counsel, 
will  settle  the  other  issues  involved. 

The  rule  settled  by  the  English  authorities  is  that  in  order  to 
make  a  complete  contract  to  take  shares  there  must  be  an  appli- 
cation for  shares,  an  allotment  of  shares  to  the  applicant  and  a 
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communication  to  him  of  the  aJlotment.  Rogers  Case^  L.  R. 
3  Oh.  637 ;  PdlofH  Case,  L.  R.  2  Oh.  527.  If  this  rule  were 
applied  to  the  facts  of  thia  case  we  would  be  bound  to  hold  that 
the  offer  of  the  plaintiffs  to  buy  shares,  and  the  allotment  by 
Hustace  and  the  notice  sent  prior  to  April  20th  constituted  a 
completed  contract  and  each  party  receiving  such  notice  was  a 
subscriber  from  that  date,  at  least  if  the  notice  was  uncondi- 
tional; if  the  notice  was  conditional  the  contract  became  com- 
plete  on  payment  of  the  first  assessment  or  earlier  if  the  time  of 
payment  was  waived  or  extended.  This  theory  would  explain 
why  Hustace  afterwards  subscribed  for  stock  as  trustee  and  make 
that  act  consistent  and  show  that  he  intended  to  subscribe  and 
did  subscribe  for  the  stock  as  trustee  for  the  several  persons  to 
whom  he  had  allotted  stock.  The  fact  that  he  did  not  pay  the 
first  or  any  other  assessment  on  any  part  of  this  43,900  shares 
held  as  trustee  tends  strongly  to  support  the  theory  that  such  was 
his  intention  and  purpose  at  that  time  and  negatives  the  claim 
now  made  that  he  was  absolute  owner  of  the  stock  and  signed  as 
trustee  through  inadvertence  or  on  advice  of  counsel. 

What  relation  in  general  does  a  promoter  bear  to  the  corpora- 
tion he  brings  into  existence  and  to  the  shareholders  whom  he 
induces  to  invest  or  who  voluntarily  invest  in  the  stock  of  the 
company? 

Oook  on  Stock  and  Stockholders,  Sec  651,  says,  "A  promoter 
is  considered  in  law  as  occupying  a  fiduciary  relationship  towards 
the  corporation." 

Judge  Thompson  says,  "Although  the  promoters  of  a  corpora- 
tion are  not  its  agents  for  the  purpose  of  binding  it  by  their  acts 
and  engagements,  yet  they  are  its  fidttoi^iries;  they  occupy  such 
a  relation  of  trust  and  confidence  towards  the  body  which  they 
are  calling  into  existence, — or  more  properly  speaking  toward 
those  whom  they  invite  to  join  them  in  the  intended  enterprise 
by  becoming  members  of  such  body, — as  requires  the  same  good 
faith  on  their  part  which  the  law  exacts  of  the  directors  of  cor^ 
porations  and  all  other  fiduciaries.  They  are  trustees  in  a  sense 
which  disables  them  from  taking  to  themselves  a  secret  profit 
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made  ont  of  their  trust  to  the  detriment  of  the  future  corpora- 
tion or  its  members."  Commentaries  on  Corporations,  Vol.  7, 
Sec  8286. 

"Promoters  stand  in  a  fiduciary  relation  to  that  company 
which  is  their  creature."  New  ^omhrero  PJiosphate  Co,  v. 
Erlarigci%  5  Ch.  Div.  73,  112;  L.  R.  3  App.  Cas.  1218. 

"Whether  called  prospectors,  promoters,  agents,  trustees,  or 
any  other  name,  they  unquestionably  solicit  and  accept  trusts 
from  the  members  of  the  company  and  therefore  became  its. 
fiduciaries."    16  Am.  T^w.  Rev.  p.  672. 

The  law  of  this  question  as  above  quoted  is  too  well  estab- 
lished in  the  jurisprudence  of  this  country  and  England  to  be 
now  successfully  controverted.  Among  the  many  American 
courts  that  have  announced  and  followed  this  view  are  the 
United  States  Circuit  Court  and  the  Supreme  Courts  of  Califor- 
nia, Missouri,  Penui^ylvania,  Xew  York  and  Massachusetts. '' 
Chandler  v.  Bacon y  30  Fed.  538;  Bnrhanks  v.  DenifiiSj  101 
Cal.  96,  08;  Simons  v.  VtiUmt  Oil  Co.,  61  Pa.  St.  202; 
Breirster  v.  Hatch,  122  X.  Y.  349,  362;  The  South  Joplhi 
Land  Co.  v.  Case,  104  Mo.  572,  579;  Hay  word  v,  Lieson,  176 
Mass.  310.  See  also  Clark  and  Mar8h<iU,  Private  Corpora- 
tions, §  110  b. 

The  defendants  admit  that  they  were  promoters  of  the  Ka- 
malo  Sugar  Company  but  insist  that  on  April  20th  they  had 
ceased  to  be  promoters  and  had  become  and  then  acted  as  stock- 
holders and  as  such  had  a  right  to  make  the  agreement  with  the 
promoters  for  the  payment  of  the  money  and  stock  in  considera- 
tion for  the  options. 

This  position  is  not  tenable.  These  defendants  did  not  cease 
to  be  promoters,  at  least  until  tlie  corporation,  the  artificial  per- 
son, was  brought  into  life.  The  Kamalo  Sugar  Company,  Lim- 
ited, was  not  a  corporation  until  after  the  articles  of  incorpora- 
tion were  filed  with  the  Treasurer  of  the  Territory,  May  8th, 
1 899.  (C.  L.  Sec.  2033.)  This  filina;  of  the  articles  was  the  last 
act  necessary  to  breathe  the  breath  of  life  into  this  soulless  child 
of  their  will.  Whether  or  not  the  corporate  existence  reverts 
back  to  the  signing  of  the  articles,  it  is  not  necessarj-  to  deter- 

le-D 
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mine,  since  it  is  clear  that  the  defendants  could  not,  at  that  time 
and  under  the  facts  of  this  case,  by  making  a  contract  with  them- 
selves divest  themselves  of  the  fiduciary  relations  assumed  as  pro- 
moters. 

What  duties  were  imposed  on  the  defendants  by  the  relation 
they  assumed  and  occupied  towards  the  plaintiffs  and  the  other 
stockholders  and  the  company?  The  law  is  well  established  that 
if  a  trustee,  agent  or  promoter  propose  to  contract  with  any  per- 
son with  whom  he  stands  in  a  relation  of  trust  and  confidence, 
the  utmost  good  faith  is  required.  "It  is  not  enough,  that  they 
do  not  aflSrmatively  misrepresent;  thetf  must  not  conceal;  they 
mvst  speak  and  speak  fully  to' every  material  fact  kmywn  to 
theniy  or  the  contract  vdW  not  be  allowed  to  stand."  Perry  on 
Trusts,  Sec.  178. 

"Where  persons  undertake  the  promotion  of  a  company  for 
the  purpose  of  purchasing  certain  existing  property,  under  an 
agreement  with  the  owner  and  proposed  vendor  of  &uch  prop- 
erty, by  which  they  receive  a  certain  compensation  for  promot- 
ing the  company,  they  are  bound  to  disclose  to  those  whom  they 
induce  to  become  membei^  of  the  company,  what  their  compen- 
sation is  to  be.  The  concealment  of  such  an  agreement  is  a  fraud 
on  the  company.  It  amounts  to  an  agreement,  by  the  vendor, 
with  an  agent  of  an  intended  purchaser,  to  give  him  a  bribe  to 
betray  the  interest  of  his  principal.  If  the  promoters  of  a  com- 
pany conceal  such  an  agreement  from  those  whom  they  induce 
to  join  it,  and  the  company  proves  abortive,  they  will  not  be 
allowed,  in  the  winding  up  of  the  company,  compensation  for 
their  services,  either  uix)n  or  after  the  formation  of  the  com- 
pany." Thompson's  Commentaries  on  the  Law  of  Corporations, 
iSec.  456. 

Again  in  the  following  section  the  same  distinguished  author 
says:  ^'Persons  who  purchase  property  and  then  organize  a  com- 
pany to  purchase  it  from  them,  stand  in  a  fiduciarj'-  position  to- 
wards such  company,  and  must  faithfully  state  to  the  company 
jail  material  facts  relating  to  the  property,  which  would  infiuence 
Ihe  company  in  deciding  on  the  desirability  of  purchasing.  In 
such  cases  the  owners  of  property  who  desire  to  create  a  company 
for  the  purpose  of  purchasing  it  from  them  are  bound,  if  they 
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wish  to  make  a  contract  which  will  stand,  to  nominate  inde- 
pendent directors,  and  disclose  to  them  the  actual  facts.  The 
principle  upon  which  courts  of  equity  proceed  in  these  cases  is  a 
very  familiar  one.  The  promoters  of  a  company,  like  its  direct- 
ors, is  deemed  to  sustain  towards  the  members  of  the  company 
the  relation  of  a  trustee  towards  his  cestui  que  trust  This 
being  so,  he  will  not  be  permitted  to  speculate  out  of  that  rela- 
tion,  or  to  derive  secret  advantage  from  it.  He  is  bound  to  dis- 
close to  them  fully  all  material  facts  touching  his  relation  to 
them,  including  the  amount  which  he  is  to  get  for  his  services  as 
promoter,  usually  called  'proinotion  money'."    Sec.  457. 

'^Where  the  vendor  becomes  a  promoter,  he  is  concerned  in 
the  sale  of  the  property  as  vendor;  and  being  a  promoter,  he  is 
concerned  in  its  purchase  as  the  agent  of  his  company.  He  acts 
in  a  dual  capacity.  His  duties  are  twofold  and  conflicting.  As 
vendor  he  owes  it  to  himself  to  sell  iis  high,  and  as  promoter  he 
owes  it  to  the  company  to  buy  as  low,  as  possible.  His  perform- 
ance of  those  duties  is  frequently  attended  with  disgraceful  per- 
fidy. He  is  true  to  himself  in  securing  the  highest  price  for  the 
property  but  is  false  to  his  company  by  deceiving  it  as  to  the 
worth  of  its  intended  purchase,  and  by  lulling  its  shareholders 
into  unsuspicious  reliance  that  their  interests  will  be  looked  after 
and  guarded  either  by  himself  or  by  corporate  officials,  whom  he 
has  either  already  corrupted  or  intends  to  circumvent  or  seduce." 
*  *  *  "Oases  in  which  the  vendor  is  a  promoter  and  sells  to 
the  company  at  a  large  undisclosed  profit,  *  *  *  are  the  cases 
in  which  the  doctrine  that  promoters  are  corporate  fiduciaries  is 
applied  oftenest  and  with  the  most  vigor  and  effect."  16  Am.  L. 
Eev.  p.  673. 

The  doctrine  of  the  above  authorities  ought  to  be  recognized 
as  settled  law.  Its  application  to  varying  states  of  facts,  re- 
sembling in  some  instances  those  of  this  case  is  illustrated  in  the 
following  cases: 

McKay's  Case^  2  Oh.  D.  1;  Bagnall  r.  Carlton,  6  Ch.  D. 
371;  Emma  Silver  Mining  Co.  v.  Grant,  11  Ch.  D.  918:  Emma 
Silver  Mining  Co.  v.  Imol%  4  0.  P.  D.  396;  Archer^s  Ca^e,  1 
Oh.  322:  YaZ^  Gas  Stare  Co.  v.  WilcoWy  64  Conn.  101;  Plaque- 
mines Tropical  Fruit  Co.  v.  Buck,  52  X.  J.  E.  219;  Woodbury 


244:  JUNE,  1902. 

HeUjhts  Land  Go.  v.  Londaislager,  55  N.  J.  E.  78;  Chandler 
V.  Baccm,  30  F.  583;  Eniery  v.  Parrott,  107  Mass.  95;  Den^- 
mmr  Oil  Go.  v,  Densmmr,  64  Pa,  St  43;  Bosher  v.  Richmond 
and  Harrishurg  Lund  Co.,  89  Va.  455,  460,  461;  Pittsburg 
Mining  Go.  r.  Spoimer,  74  Wis.  307;  Bvrbank  v.  Dennis,  101 
Cal.  90,  98;  South  Joplin  Land  Go.  v.  Gase,  104  Mo.  572; 
Haytcard  v.  Leeson,  176  Mass.  310,  326. 

Applying  the  principles  established  by  the  authorities  to  the 
facts  of  this  case  the  conclusion  is  ine^^atable  that  the  defendants 
were  fiduciaries  of  the  plaintiffs  and  the  Kamalo  Sugar  Com- 
pany, Limited ;  that  the  duties  imposed  upon  them  as  such  fiduci- 
aries was  not  discharged  by  a  failure  to  issue  a  prospectus  and 
by  not  misrepresenting  the  facts;  that  they  were  bound  under 
the  law  to  disclose  fully  and  completely  the  facts;  that  Frank 
Hustace,  J.  .T.  Egan  and  Frank  H.  Foster,  could  not  make  a 
valid  agreement  ^vith  the  Kamalo  Sugar  Company,  Limited,  at 
the  tim'e  acting  in  the  dual  capacity  for  the  promoters  and  the 
company,  whereby  they  as  promoters  were  given  a  profit  of 
$35,000  in  cash  and  six  thousand  shares  of  paid  up  stock,  with- 
out disclosing  the  facts  to  those  interested  other  than  themselves, 
and  obtaining  their  consent  thereto;  that  the  failure  to  disclose 
the  facts  was  a  fraud,  whether  actual  or  constructive  we  need 
not  say,  on  the  plaintiffs  and  the  company  and  the  agreement 
cannot  stand;  that  in  view  of  this  fraud  the  defendants  were  not 
entitled  to  compensation  for  their  services  and  the  plaintiffs  are 
entitled  to  recover  as  decreed. 

There  may  be  some  doubt  whether  or  not  Foster  was  entitled 
to  credit  for  $180.00  for  cash  paid  out  but  the  plaintiffs  did  not 
api^eal  from  this  and  are  not  objecting  to  it.  If  this  was  error  it 
was  one  of  which  the  defendants  have  no  right  to  complain. 

The  allowance  of  fees  to  the  plaintiff's  counsel  seems  out  of 
proportion  to  the  services  rendered.  The  majority  of  the  court 
are  of  the  opinion  that  imder  all  the  facts  of  the  case  the  fee 
should  be  reduced  to  $7,500.  Personally  I  think  that  it  should 
be  fixed  at  $10,000. 
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The  decree  appealed  from  is  affirmed,  except  the  allowance  of 
counsel  fees  is  reduced  from  $20,000  to  $7,500. 

Geo.  A,  Davi%  T.  McCants  Stewart,  F.  M.  Hatch,  B.  L. 
MarXy  J.  A,  ifagoofty  T.  I.  Dillon  and  J.  Lightfoot  for  plain- 
tiffs. 

Robertson  &  Wilder,  Kinnej/y  Ballou  &  McClanahan  and  F. 
W.  Hankey  for  defendants. 


Ex  Parte  WALTER  G.  SMITH. 

Original. 

Submitted  Apbil  23,  1902.  Decided  June  5,  19  / 1. 

Freak,  C.J.,  Galbraith  and  Perry,  JJ. 

On  haheoi  corpus  to  test  the  validity  of  a  ludgment  for  contempt,  the 
court  may  consider  questions  of  jurisdiction  only  and  not  ques- 
tiooA  of  mere  irregularity  or  error. 

AJl  reasonable  Intendments  are  made  in  favor  of  the  Jurisdiction  of 
superior  courts  of  record  wlien  their  judgments  are  attacked  col- 
laterally. 

Whether  an  answer  under  oath  by  one  cited  for  contempt  operates  as 
cTpurger  or  not  depends  on  the  circumstances. 

Whether  all  three  Judges  of  the  First  Circuit  may  sit  together  as  a 
court  or  not  is  immaterial  if,  when  they  do  sit  together,  the  presid- 
ing judge  for  the  term  substantially  conducts  the  proceedings  and 
finally  pronounces  judgment  as  if  he  alone  constituted  the  court, 
the  others  being  deemed  to  act  in  an  advisory  capacity  only. 
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OPINION  OF  THE  COURT   BY  FREAR.   C.J. 

The  facte  and  much  of  the  law  are  set  forth  in  Mr.  Justice 
Perry^s  dissenting  opinion.     The  case  is  one  of  great  difficulty. 

There  is  no  doubt  that  the  publication  in  question  would  be 
held  a  contempt  at  common  law, — ^whetter  it  should  be  regarded 
as  relating  to  a  pending  case  or  to  a  terminated  case,  Or  to  the 
judge  generally  without  reference  to  any  particular  case,  or 
whether  it  was  in  the  presence  of  the  court  or  not.  There  is 
also  no  doubt  that  it  should  be  held  a  contempt  under  our 
statutes,  if  the  decision  in  the  Btish  case,  8  Haw.  221,  should 
be  followed,  for,  according  to  that  decision,  the  legislature  in 
providing,  by  the  Act  of  1898  (P.  L.  §  262),  that  constructive 
contempte  should  no  longer  be  punishable  as  such,  regarded  as 
constructive  contempte  only  those  that  were  not  enumerated  in 
the  previous  statute  (P.  L.  §  257)  and  did  not  mean  to  include 
all  those  that  are  generally  regarded  as  constructive  contempte, 
and  the  publication  in  question  clearly  comes  within  at  least 
one  of  the  classes  enumerated  in  the  previous  statute. 

If,  therefore,  this  should  be  regarded  as  a  case  of  construc- 
tive contempt  under  the  general  law,  the  main  question  for  con- 
sideration would  be  whether  the  decision  in  the  Bush  case 
should  be  followed  or  reversed.  Assuming  that  that  decision 
was  sound  when  it  was  rendered,  there  might  still  be  a  question 
whether  the  publication,  if  it  could  be  considered  as  relating 
only  to  the  terminated  case  or  to  the  judge  generally,  and  not 
to  the  pending  case,  could  be  regarded  as  a  contempt  punishable 
summarily,  now  that  we  have  come  under  the  provisions  of  the 
federal  constitution  relating  to  freedom  of  speech  and  of  the 
press,  which,  although  not  differing  materially  from  the  cor- 
responding constitutional  provisions  in  force  here  when  the 
Bush  case  was  decided,  might  perhaps  be  construed  differently 
to  some  extent.    See  State  v.  Circuit  Court,  97  Wis.  1. 

But  must  we  regard  this  as  a  case  of  constructive  contempt 
under  the  general  law?  It  may  have  been  such  in  fact.  We 
may  have  found  it  such  if  we  had  passed  upon  the  question  in 
the  first  instance,  or  we  might  find  it  such  if  the  case  were  here 
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on  appeal^  or  perhaps  even  on  writ  of  error.  But  must  we  re- 
gard it  as  such  in  these  haheaa  corpus  proceedings?  The  Cir- 
cuit Court  is  a  Court  of  general  and  superior  jurisdiction.  Cofn- 
tempt  cases  are  not  appealable  or  subject  to  review  by  writ  of 
error  under  our  statutes.  Habeas  corpus  is  a  collateral  pro- 
ceeding. In  a  collateral  proceeding  mere  irregularities  and 
errors  cannot  be  inquired  into  as  on  appeal  or  error;  only  ques^ 
tions  of  jurisdiction  can  be  inquired  into,  and  every  presump^ 
tion  is  indulged  in  support  of  the  jurisdiction  of  a  superior  court. 
On  appeal  or  error,  judgments  of  superior  courts,  at  least  if  the 
jurisdiction  is  limited,  may  be  set  aside,  if  jurisdiction  does  not 
appear  on  the  face  of  the  record,  but  on  habeas  corpus  they  may 
be  set  aside  only  when  jurisdiction  affirmatively  appears  to  be 
wanting. 

In  Guddpy  Petitioner^  131  U.  S.  280,  the  petitioner  sought 
release  on  haheas  corpus  from  a  judgment  of  contempt.  The 
act  constituting  the  contempt  was  set  forth  in  the  judgment,  but 
it  did  not  appear  whether  the  act  was  committed  in  the  presence 
of  the  court  or  not  and  so  whether  it  was  covered  by  the  statute 
or  not.  Counsel  contended  that  the  act  was  not  committed  in 
the  court  building  or  while  the  court  was  in  session,  and  that 
the  case  was  therefore  distinguishable  from  another  case  that 
was  argued  and  decided  at  the  same  time,  in  which  it  was  held 
that  an  act  committed  in  a  room  near  the  court  room  and  while 
the  court  was  in  session  was  "in  the  presence"  of  the  court.  It 
appeared  that  the  act  consisted  of  an  attempt  to  influence  one 
who  had  been  impanelled  as  a  juror  for  the  term  but  before  he 
was  called  for  the  particular  case.  Apparently  it  was  in  fact  (as 
appeared  by  the  record  of  the  lower  court,  In  re  Cuddy ^  40 
Fed.  R.  62,  but  not  by  the  record  in  the  Supreme  Court)  com- 
mitted a  quarter  of  a  mile  from  the  court  house  and  when  tie 
court  was  not  in  session.  The  court  said  in  substance  that  neither 
the  petition  for  the  writ  nor  the  part  of  the  record  of  the  lower 
court  that  was  produced  showed  the  particular  locality  where 
the  act  was  committed,  and  that  upon  a  collateral  attack  by 
habeas  corpus  every  intendment  was  made  in  support  of  the 
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jurisdiction  of  superior  courts,  and  remanded  the  petitioner  to 
custody. 

The  present  case  is  before  us  in  a  very  unsatisfactory  state. 
The  mittimus  seems  to  refer  to  two  convictions,  both,  however, 
apparently  intended  to  cover  the  same  or  nearly  the  same 
ground,  the  one  referring  for  the  facts  to  the  affidavit  on  which 
the  citation  was  issued,  the  other  purporting  to  set  forth  the  facts 
and,  among  other  things,  stating  that  the  published  matter  was 
false,  malicious,  ete.  and  had  special  reference  to  tJie  case  on 
trial  and  to  the  judge  presiding  therein,  and  was  circulated  and 
published  in  the  court  room  during  the  trial  of  the  case,  that  it 
was  calculated  to  and  did  prejudice  the  minds  of  the  jury  and 
prevent  a  fair  and  impartial  trial  and  was  calculated  to  and  did 
obstruct  the  court  in  the  administration  of  justice,  and  in  its 
duties  in  the  trial  of  the  case  then  pending  and  undetermined. 
What  purports  to  be  a  transcript  of  the  stenographer's  notes  of 
the  proceedings  shows  only  one  conviction,  which  refers  to  the 
affidavit  for  the  facts.  It  contains  also  an  oral  opinion  delivered 
by  another  judge  who  was  with  tlie  trial  judge  on  the  bench; 
also  the  testimony  of  certain  witnesses,  which  shows  that  the 
jurors  in  the  pending  case  saw  the  alleged  contemptuous  publica- 
tion in  the  hall  and  room  adjoining  the  court  room,  if  not  in  the 
<!Ourt  room  itself,  but  does  not  show  what  the  petitioner  had  to 
do  with  its  circulation  in  or  near  the  court  room  as  distinguished 
from  the  city  at  large,  nor  does  it  show  whether  the  court  was 
in  session  at  the  time.  Whether  the  presiding  judge  himself 
saw  the  paper  circulated  in  the  court  room  during  the  trial  does 
not  appear  except  by  the  recital  in  the  mittimus.  The  transcript 
does  not  indicate  that  it  contains  all  the  evidence,  though  there 
is  nothing  to  show  that  it  does  not,  nor  is  the  usual  stenogra- 
pher's certificate  attached  to  it  though  it  is  signed  by  the  steno- 
grapher, nor  was  it  made  a  part  of  the  record  in  this  court  nor 
does  it  purport  to  have  been  filed  or  to  be  a  part  of  the  record 
in  any  court.  We  would  be  justified,  however,  in  overlooking 
these  irregularities  as  counsel  on  both  sides  have  taken  it  for 
granted  that  the  transcript  was  complete  and  a  part  of  the 
record.    The  affidavit  sets  forth  in  substance  that  the  petitioner 
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made  and  published  for  circulatian  the  matter  in  question,  in- 
tending thereby  to  throw  disrespect  upon  the  judge  and  to 
present  the  former  action  in  a  ludicrous,  etc.  manner,  and  to  pre- 
judice the  case  in  the  minds  of  the  public  and  jury  trying  the 
cause,  and  that  by  reason  of  said  published  matter  and  intend- 
ing to  publish  animadversions  on  the  evidence  or  proceedings  in 
a  pending  trial  tending  to  prejudice  the  public  respecting  the 
same  and  to  prevent  and  obstruct  the  administration  of  justice, 
and  by  knowingly  publishing  an  unfair  report  of  the  proceed- 
ings of  the  court  and  malicious  invectives  against  the  court  and 
jury  tending  to  bring  the  administration  of  justice  into  con- 
tempt, etc.,  did  commit  a  contempt  of  court  No  allegation  was 
made  in  the  petition,  nor  was  any  offer  made  in  this  court  to 
show  just  where  or  under  what  circumstances  the  publication 
and  circulation  took  place,  nor  was  any  attempt  made  to  show 
these  things  in  the  lower  court  by  the  testimony  of  the  witnesses 
for  the  petitioner  or  on  cross  examination  of  witnesses  against 
him  or  in  any  other  manner  than  by  the  petitioner's  answer, 
under  oath,  denying  knowledge  of  the  pendency  of  the  second 
case  and  alleging  that  the  publication  related  to  the  first  case 
only. 

The  contention  that  the  petitioner  thereby  purged  himself 
of  the  contempt  cannot  avail  in  this  collateral  proceeding,  con- 
sidering that  the  lower  court  found  against  him  and  considering 
all  the  circumstances  under  which  that  finding  was  made,  assum- 
ing that  in  our  opinion  the  finding  was  erroneous.  We  must  in 
these  proceedings  regard  the  publication  as  relating  to  the  pend- 
ing case. 

Thus,  it  is  not  clear  whether  the  court  found  that  the  publica- 
tion or  circulation  took  place  in  the  court  room  or  not,  and  it 
would  seem  to  be  immaterial  whether  it  was  in  the  court  room 
or  in  the  adjoining  hall  or  room,  if  the  other  necessary  condi- 
tions were  present.  It  is  not  clear  whether  the  court  was  in 
session  or  not  Perhaps  that  also  would  be  immaterial,  if  it  was 
during  a  recess  merely  or  temporary  adjournment  from  one  day 
to  the  next,  and  if  the  other  essential  features  were  present.  It 
is  not  clear  whether  the  petitioner  had  anything  to  do  with  the 
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publication  or  circulation  in  or  near  the  court  room  or  not.  This 
is  very  material,  unless  the  petitioner  should  be  regarded  as 
responsible  in  law  for  the  publication  and  circulation  there  as 
a  natural  and  probable  consequence  of  the  publication  and  cir- 
culation of  a  paper  of  such  general  circulation  in  the  city  where 
the  trial  was  pending.  Whether  he  should  be  thus  held  respon- 
sible is  a  nice  question,  the  affirmative  being  held  by  very 
respectable  authority,  and  no  argument  or  authority  having  been 
presented  on  behalf  of  the  petitioner  in  support  of  the  negative. 
Whether  the  decision  in  the  Bv^h  case  which,  if  followed,  re- 
quires us  to  remand  the  petitioner  to  custody,  in  any  view  that 
can  properly  be  taken  of  the  case  on  the  evidence,  should  be 
reversed,  is  also,  to  say  the  least,  a  nice  question, — ^upon  which 
no  argument  has  been  presented  on  behalf  of  the  petitioner, 
although  that  decision  is  most  strenuously  urged  contra. 

If,  as  is  the  case  in  some  other  jurisdictions,  contempt  cases 
were  appealable  under  our  statutes,  and  this  case  were  before 
us  on  appeal,  or,  if  the  statute  required  the  court  in  adjudging 
a  contempt  to  explicitly  set  forth  all  intermediate  necessary  find- 
ings u{>on  which  the  final  judgment  is  based,  the  result  might 
perhaps  be  different.  But  in  the  absence  of  such  findings  or  of 
an  affirmative  showing  of  want  of  jurisdiction  either  by  the 
record  or  by  matter  outside  of  the  record,  the  judgjnent  cannot 
be  set  aside  in  a  collateral  proceeding. 

The  fact  that  all  three  Judges  of  the  Circuit  Court  sat  at  the 
hearing  of  the  contempt  case  does  not  make  the  proceedings 
void.  Whether  they  might  properly  all  sit  as  a  court^  it  is  un- 
necessary to  say.  For,  although  during  the  earlier  stages  of  the 
hearing  they  seem  to  have  regarded  themselves  together  as  con- 
stituting the  court,  yet  the  part  that  the  judges  other  than  the 
presiding  judge  took  was  unimportant  and  was  joined  in  by  the 
presiding  judge,  and  before  the  end  of  the  case  the  view  was 
apparently  taken  that  the  two  former  were  there  in  an  advisory 
capacity  only,  and  the  presiding  judge  alone  finally  pronounced 
judgment  in  form  as  if  he  alone  constituted  the  court. 

The  case  as  a  whole  presents  many  fertile  themes  for  com- 
ment, but  it  is  unnecessary  to  discuss  them. 
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The  petitioner  is  remanded  to  the  custody  of  the  High  Sheriff. 
>  Smith  &  Lewis  and  Andrews,  Peters  &  AndradCj  for  the 
petitioner. 

Geo  A.  DaviSj  contra. 

CONCURRING  OPINION   OF  GALBRAITH.  J. 

The  petitioner  was  charged  and  found  guilty  of  contempt  of 
the  Circuit  Court  of  the  First  Circuit  of  this  Territory.  This 
court  cannot  in  habeas  corpus  examine  and  determine  whether 
or  not  the  facts  were  sufficient  in  our  opinion  to  constitute  the 
offense  or  the  sentence  unduly  severe,  as  might  be  done  on  ap- 
peal or  writ  of  error  if  such  process  were  available.  The  only 
question  presented  in  tiiis  proceeding  is  one  of  jurisdiction  or 
power  of  the  court  to  impose  the  sentence  complained  of,  the 
court's  jurisdiction  over  the  subject  matter  and  the  person  of  the 
petitioner  being  admitted.  Ex  parte  Fugihara  Oriemon,  13 
Haw.  102,  106,  107. 

It  is  argued  witii  great  industry  in  the  brief  of  tiie  petitioner 
that  the  legislative  had  the  power  to  define  what  shall  con- 
stitute contempt  of  court  and  prescribe  the  punishment  in  all 
legislative  courts  and  that  the  Circuit  Court  of  the  First  Circuit 
is  such  a  court  This  position  may  be  admitted.  The  legislature 
has  acted  on  the  subject  and  I  may  concede,  rightfully. 

Section  257,  Penal  Laws,  reads  as  follows: 

"Contempt  of  Court. 
"Sec.  257.  Whoever,  after  trial  by  jury,  is  adjudged  guilty 
of  contempt  of  any  judicial  court,  whether  by  open  resistance 
to  the  process  or  proceedings  thereof,  or  of  any  Judge  or  Justice 
thereof  in  the  lawful  exercise  of  his  judicial  functions;  or  by 
insulting,  contemptuous,  contumelious,  disrespectful  or  disor- 
derly language,  behavior  or  act,  or  breach  of  the  peace,  noise  or 
other  disturbance  in  the  presence  or  hearing  thereof  when  in 
session;  or  by  willful  disobedience  or  negject  of  any  lawful 
process  or  order;  or  by  refusing  to  be  sworn  as  a  witness,  or 
when  sworn,  to  answer  any  legal  and  proper  interrogatories;  ov 
by  publishing  animadversions  on  the  evidence  or  proceedings  in 
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a  pending  trial  tending  to  prejudice  the  public  respecting  the 
same^  and  to  obstruct  and  prevent  the  administration  of  justice; 
or  by  knowingly  publishing  an  unfair  report  of  the  proceedings 
of  a  Court,  or  malicious  invectives  against  a  Court  or  jury  tend- 
ing to  bring  such  Court  or  jury,  or  the  administration  of  justice 
into  ridicule,  contempt,  discredit  or  odium,  shall  be  punished  by 
imprisonment  at  hard  labor  not  exceeding  two  yeais,  or  by 
fine  not  exceeding  five  hundred  dollars;  provided,  however,  that 
every  judicial  tribunal,  acting  as  such,  and  every  Magistrate 
acting  by  authority  of  law  in  a  judicial  capacity,  may  sum- 
marily punish  persons  guilty  of  contempt,  as  follows: 

"1.  The  Supreme  Court,  by  imprisonment  not  more  than 
three  months,  or  by  fine  not  exceeding  one  hundred  dollars,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
Court. 

"2.  Any  Circuit  Court,  or  any  Court  of  Probate,  by  im- 
prisonment not  more  than  two  months,  or  by  fine  not  exceeding 
one  hundred  dollars. 

"3.  Any  Circuit  Judge  or  Police  Justice,  by  imprisonment 
not  more  than  thirty  days,  or  by  fine  not  exceeding  fifty  dollars. 

"4.  Any  District  Justice,  Coroner,  or  other  person  acting 
in  a  judicial  capacity  by  authority  from  any  Court  of  Record, 
by  imprisonment  not  more  than  ten  days,  or  by  fine  not  exceed- 
ing ten  dollars." 

The  Circuit  Courts  of  this  Territory  are  authorized  by  this 
statute  to  punish  summarily  persons  adjudged  guilty  of  con- 
tempt of  court.  It  will  be  observed  that  some  of  the  acts  set 
out  in  the  statute  would  be  under  the  common  law  direct  con- 
tempt and  that  others  would  be  indirect  or  constructive  con- 
tempt, but  the  legislature  in  enacting  the  statute  did  not  classify 
the  oifense  according  to  the  common  law  or  otherwise,  and  I 
dispute  the  authority  of  this  court  to  make  a  classification  that 
the  legislature  did  not  make  or  authorize. 

It  is  not  profitable  to  discuss  the  mittimus  or  its  contents, 
since  there  is  a  judgment  in  the  record  before  the  court.  The 
petitioner  was  charged  in  the  motion  and  afiidavit  with  contempt 
of  court  in  the  langnage  of  the  statute  (Sec.  257)  and  the  judg- 
ment runs,  "It  is  therefore  the  judgment  of  this  court  that  you 
be  and  you  are  hereby  adjudged  guilty  of  contempt  of  court 
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as  set  forth  in  the  affidavit.^^    "This  language  fits  exactly  the 
words  of  the  statute."    (In  re  Bvshy  8  Haw.  223.) 

But  it  is  contended  that  under  the  definition  given  in  the  Law 
Dictionaiy  and  in  the  decisions  of  some  courts,  the  acts  charged 
in  the  aflSdavit  would  not  constitute  direct  contempt  but  would 
be  indirect  or  constructive  contempt  and  that  the  legislature  has 
taken  away  the  power  of  the  court  to  punish  summarily  for  con- 
structive contempt  and  therefore  the  judgment  was  void.  This 
ai^ument  is  based  principally  on  the  construction  of  the  Act 
of  August  20,  1888.  This  Act  contains  three  sections  (Session 
Laws  1888,  p.  98).  It  is  entitled  "An  Act  to  define  and  limit 
the  authority  of  courts  and  judges  to  punish  for  contempt  in 
certain  eases. ^^ 

"Sec.  1.  The  publication  of  proceedings  before  any  court  or 
judge  shall  not  be  deemed  to  be  contempt,  nor  shall  such  pub- 
lication be  punishable  as  contempt. 

"Sec.  2.  Constructive  contempts  shall  not  hereafter  be  pun- 
ishable as  such. 

"Sec'  3.  The  terms  of  this  Act  shall  apply  to  the  publica- 
tion of  all  proceedings  in  all  courts,  or  before  all  judges,  hitherto 
had,  now  pending  or  which  may  hereafter  be  brought" 

There  is  no  repealing  clause  with  the  Act  and  no  reference  is 
made  therein  that  would  indicate  any  intention  on  the  part  of 
the  le^slature  to  repeal  any  existing  statute.  Sec.  257,  P.  L., 
was  in  force  at  that  time.  The  title  of  the  Act  shows  that  the  in- 
tention of  the  legislature  was  not  to  repeal  some  existing  statute 
but  to  "define"  and  "limit  the  authoritv."  The  definition  was 
given  in  the  first  section,  i.  e.,  publication  of  proceedings  and 
the  limitation  in  the  second  section,  constructive  contempt.  The 
publication  of  proceedings  before  the  court  had  been  held  to  be 
contempt  although  not  made  so  by  Sec.  257.  It  was  this  con- 
struction that  the  legislature  intended  to  restrain  and  this  power 
limit.  It  is  generally  supposed  that  this  Act  resulted  from  cer- 
tain decisions  of  this  court  rendered  a  short  time  previous.  In 
Ackerman  v.  Congdon^  7  Haw.  31,  the  publication  of  pre- 
tended facts  in  relation  to  a  civil  case  pending  in  this  court,  was 
held  not  to  be  within  any  of  the  provisions  of  Sec.  257,  but 
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that  aside  from  the  statute  it  was  a  constructive  contempt  and 
punishable  by  the  court  In  Smith  v.  AholOy  7  Haw.  116,  it 
was  held  that  the  publication  of  the  contents  of  a  bill  in  equity 
filed  in  court  was  constructive  contempt  under  the  rule  an 
nounced  in  the  Ackerman  case  and  punishable  as  such.  I  think 
that  the  constructive  contempt  in  the  legislative  mind  was  that 
as  defined  in  the  Ackermati  and  Smith  cases  expressly  held  by 
the  court  not  to  be  within  the  provisions  of  Sec  257. 

This  construction  is  supported  by  the  decision  of  this  court 
rendered  at  the  February  term,  1891,  wherein  the  same  con- 
tention was  made  by  the  petitioner  as  is  made  in  this  case.  The 
court  said,  "Were  we  to  proceed  alone  upon  the  common  law, 
the  contention  of  counsel  would  seem  to  be  sustained  by  author- 
ity. But  we  have  a  statute  which,  so  far  as  we  have  learned,  is 
peculiar  to  this  country,  and  which  describes  and  enumerates 
certain  acts  and  circumstances  as  contempts  and  makes  them 
punishable  upon  indictment  and  conviction  by  a  jury  and  also 
summarily.  These  acts  are  not  classified  in  the  statute  as  direct 
and  constructive  contempts.  Some  of  these  acts  would  fall  un- 
der one  head  and  some  under  another,  as  generally  classified. 
By  our  penal  law,  however,  they  are  all  contempts  and  punish- 
able either  summarily  or  upon  indictment,  or  in  both  ways." 

"The  legislature  in  enactly  the  law  of  1888  had  in  mind, 
without  doubt,  the  then  recent  cases  decided  by  this  court  in 
which  certain  publications,  avowedly  not  of  the  character 
enumerated  in  the  Penal  Code  as  contempts,  were  construed 
by  the  court  to  be  contempt  and  these  the  legislature  declared 
to  be  no  longer  punishable  as  such."  In  re  Biishj  8  Haw. 
222,  223. 

This  decision  interpreting  and  defining  the  intention  of  the 
legislature  in  passing  the  Act  of  1888,  was  rendered  when  the 
court  was  composed  of  the  late  Chief  Justice  Judd,  Justices 
McCullv,  Bickerton  and  Dole.  Each  member  of  the  court  at 
that  time  was  closely  identified  with  the  interests  of  the  islands 
and  thoroughly  familiar  with  their  history.  They  were  cer- 
tainly in  a  better  position  to  know  the  intention  of  the  legislature 
in  enacting  the  law  of  1888,  than  any  one  of  the  present  mem- 
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l)ers  of  the  court.  It  seems  to  me  that  the  decision  in  the  Bush 
ease  is  controlling  in  this.  I  concur  in  the  judgment  of  the 
Chief  Justice  remanding  the  petitioner. 

DISSENTING  OPINION  OF  PBRRt,  J. 

The  petitioner  was  sentenced  to  imprisonment  for  the  terra  of 
thirty  days  for  an  alleged  contempt  of  the  Circuit  Court  of  the 
First  Circuit  and  then  brought  this  petition  for  a  writ  of  habeas 
corpus  to  determine  the  legality  of  such  sentence  and  commit- 
ment.   Many  questions  are  presented. 

One  McCarthy  was  tried  in  the  Circuit  Court  upon  a  charge 
of  mayhem.  The  jury  rendered  a  verdict  of  guilty.  There- 
after, upon  motion  of  counsel,  the  court  discharged  the  defend- 
ant on  the  ground  that  there  is  no  such  crime  known  to  our  law 
as  mayhem.  This  was  on  March  5,  1902.  On  March  11,  Mc- 
Carthy was  arraigned  before  the  same  court  on  a  charge  of  as- 
sault and  battery  based  on  the  same  acts,  and  the  trial  was  begun. 
In  its  issue  of  the  day  following,  and  while  the  trial  was  still 
pending  and  the  case  undetermined,  the  Pacific  Commercial 
Advertiser,  a  newspaper  printed  and  published  in  this  city,  of 
which  noAvspaper  the  present  petitioner  was  then  the  editor,  con- 
tained a  certain  cartoon  and  certain  printed  words  said  to  be  of 
and  concerning  the  Hon.  George  D.  Gear  who  was  the  judge 
presiding  at  the  two  trials  referred  to.  One  of  the  attorneys 
for  the  defendant  on  the  day  last  named  presented  to  the  court 
a  motion  or  affidavit  praying  that  the  editor  of  the  Advertiser  be 
cited  to  appear  and  show  cause  why  he  should  not  be  summarily 
punished  for  contempt  of  court,  charging  in  the  affidavit  that  the 
editor  "did  make  and  publish  for  circulation  an  insulting,  con- 
temptuous, contumelious,  disrespectful  cartoon  or  picture  a  copy 
of  which  isi  hereto  attached  and  made  a  part  hereof,  intending 
and  meaning  thereby  to  throw  disrespect  upon  the  Honorable 
George  D.  Gear,  one  of  the  judges  of  said  court,  and  the  pre- 
siding judge  at  both  of  the  trials  hereinbefore  named;  and  in 
said  cartoon  or  picture  intending  to  and  attempting  to  represent 
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the  former  action  in  a  ludicrous  and  disgraceful  manner  of  him 
the  said  Honorable  George  D.  Gear  in  his  official  and  judicial 
capacity,  as  well  as  to  prejudice  the  case  of  said  defendant  in 
the  minds  of  the  public  and  jury  trying  said  cause  and  that  by 
reason  of  said  insulting,  contemptuous,  contumelious  and  dis- 
respectful picture  or  cartoon,  and  intending  to  publish  animad- 
versions on  the  evidence  or  proceedings  in  a  pending  trial  tend- 
ing to  prejudice  the  public  respecting  the  same,  and  to  obstruct 
and  prevent  the  administration  of  justice;  and  by  knowingly 
publishing  an  unfair  report  of  the  proceedings  of  the  Court,  and 
malicious  invectives  against  the  court  and  jury  tending  to 
bring  such  court  and  jury,  and  the  administration  of  justice 
into  ridicule,  contempt,  discredit  and  odium,  did  then  and  there 
and  thereby  commit  a  contempt  of  court."  An  order  was 
thereupon  issued  citing  Smith  to  appear  at  a  time  stated  and 
show  cause  why  he  should  not  be  adjudged  guilty  of  contempt 
"in  publishing,  printing  and  circulating  the  said  statement  of 
and  concerning  the  Presiding  Judge  of  this  Court  and  the  car- 
toon or  picture  with  reference  to  a  cause  now  pending  and  un- 
determined in  this  Court,  to  wit:  the  case  of  the  Territory  of 
Hawaii  against  William  McCarthy,  and  which  said  statement 
and  publication  and  picture  or  cartoon  is  well  calculated  to 
prejudice  and  will  prejudice  the  minds  of  the  jury  sworn  to  tr}' 
the  issues  and  hinder,  obstruct  and  prevent  the  court  and  jury 
in  the  discharge  of  their  duties  and  the  Administration  of  Public 
Justice."  The  respondent  appeared  and  filed  a  return  and  after 
certain  other  proceedings  had  been  had,  judgment  was  rendered 
and  sentence  pronounced. 

In  the  view  which  I  take  of  the  case,  it  becomes  material  to 
consider  whether  the  respondent  in  that  proceeding  was  com- 
mitted and  sentenced  for  a  constructive  contempt  or  for  a  direct 
contempt. 

As  to  the  distinction  between  these  two  classes  of  contempts. 
"A  direct  contempt,  or  a  contempt  in  facie  airia^^  is  noisy  or 
tumultuous  conduct  in  the  presence  of  the  court,  or  so  near 
thereto  as  to  interrupt  its  proceedings;  or  an  open  defiance  of 
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its  powers  or  authority;  or  disrespectful  behavior  or  language 
to  the  presiding  judge;  or  any  improper  conduct  tending  w 
defeat  or  impair  the  administration  of  justice.  An  indirect  or 
constructive  contempt  is  one  offered  elsewhere  than  in  the  pres- 
ence of  the  court,  and  which  tends  by  its  operation  to  degrade 
or  make  impotent  the  authority  of  the  court,  or  in  some  manner 
to  impede  or  embarrass  the  due  administration  of  justice." — 7 
Am.  &  Eng.  Encycl.  Law,  2nd  ed.,  27.  "Contempts  are  defined 
to  be,  direct^  such  as  are  offered  in  the  presence  of  the  court,, 
while  sitting  judicially,  or  constructive,  such,  though  not  in  its 
presence,  as  tend  to  obstruct  and  embarrass  or  prevent  the  due 
administration  of  justice." — 8tat€  i\  Wilson^  64  111.  195.  "The 
contempt  is  direct  when  conmaitted  before  and  in  the  presence  of 
or  so  near  to  the  court  as  to  interrupt  the  proceedings  of  the 
court  *  *  *  Contempts  are  constructive  when  they  are 
conunitted  not  in.  the  presence  of  the  court,  and  when  they  tend 
by  their  operation  to  interrupt,  obstruct,  embarrass  or  prevent 
the  due  administration  of  justice." — Whittem  v.  State,  36  Ind. 
196,  212,  213.  "Contempts  are  generally  divided  by  jurists  into 
the  classes  of  direct  and  constructive;  direct  being  those  com- 
mitted in  the  presence  of  the  courts  and  constructive  being  those 
acts  w^hich  the  court  would  have  to  construe  by  some  process 
of  reasoning  to  be  equivalent  to  a  direct  contempt." — Tn  re 
Bush,  8  Haw.  222.  See  also  Church  on  Eahcas  Corpus,  §306; 
Bradley  v.  State,  50  L.  R  A.  692  (111  Ga,  168);  Cooper  v. 
People,  22  Pac  (Colo.)  795;  State  r.  Kaiffer,  20  Or.  57. 

Assuming  that  the  cartoon  and  wonls  complaine<l  of  are  of 
the  nature  charged  in  the  affidavit,  i.  e.,  insulting,  contemptuous, 
contumelious,  disrespectful  and  tending  to  obstruct  and  pre- 
vent the  administration  of  justice,  and  that,  as  contended  on 
behalf  of  the  present  respondent,  they  were  of  and  conceming^ 
the  case  then  pending  and  undetermined  and  not,  as  contended 
on  behalf  of  the  petitioner,  of  and  concerning  the  case  first  tried 
and  then  concluded,  and  that  the  Circuit  Court  so  found,  and 
that  such  finding  cannot  be  reviewed  on  Jmheas  corpus,  still,  if 
the  objectionable  matter  was  published  and  circulated  or  caused 
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to  be  published  and  circulated  by  Smith,  or  even,  perhaps,  by 
the  proprietors  of  the  Advertiser,  only  in  the  city  generally  and 
not  in  the  court  room  or  in  the  adjoining  portions  of  the  court 
house,  these  acts  would  at  most  constitute  a  constructive  con- 
tempt only.  If,  on  the  other  hand.  Smith  or,  let  us  say,  the  pro- 
prietors, published  and  circulated  such  matter,  or  caused  it  to 
be  published  and  circulated,  within  the  court  room  or  in  the 
adjoining  portions  of  the  court  house,  the  contempt  would  be 
direct.  Although  there  may  be,  perhaps,  a  few  authorities  to 
the  contrary,  this  is  supported  by  the  great  weight  of  authority. 
In  Cooper  v.  People^  suprCj  immediately  after  the  language 
above  quoted,  the  court  said:  "The  acts  here  complained  of  be- 
long to  the  latter  class"  (constructive),  "if  either.  They  con- 
sist of  the  publication  in  a  newspaper,  of  general  circulation  in 
the  place  where  the  court  was  being  held,  of  such  articles  in 
reference  to  a  case  pending  as  were  calculated  to  interfere  with 
the  due  administration  of  justice,  as  it  is  said."  "We  have  in  this 
case,  not  a  case  of  direct  contempt,  but  a  case  of  indirect  or  con- 
structive contempt  alleged  to  have  been  committed  by  the  pub- 
lication of  these  several  articles  in  a  daily  newspaper,  which  are 
alleged  *  *  *  were  intended  to  and  did  prejudice  the  peo- 
ple against  the  court  and  grand  jury,  embarrass  the  administra- 
tion of  justice  and  reflect  upon  the  court  and  its  proceedings." — 
Fishhack  t\  Staie^  131  Ind.  304,  312.  "A  newspaper  corpora- 
tion which  deliberately  seeks  to  influence  judicial  action  by  the 
publication  of  articles  threatening  the  judges  with  public  odium 
and  reprobation  in  case  they  decide  a  pending  cause  in  a  particu- 
lar way,  is  guilty  of  constructive  contempt." — State  v.  Bee 
P^blishvfig  Co.,  50  L.  R.  A.  (Neb.)  195. 

Ackemvann  v.  Congdoriy  7  Haw.  31  (January,  1887)  ,was  a 
case  of  a  publication  in  a  newspaper  of  an  article  containing  ex- 
pressions which  were  deemed  by  the  court  to  be  "calculated  to 
prejudice  the  tribunal  which  was  to  try  defendant's  case  and 
render  it  unfavorable  to  him."  ITie  defendant's  case  referred 
to  was  pending.  The  publication  was  held  to  be  a  contempt, 
but  that  it  was  regarded  as  a  constructive  contempt  is  plain  from 
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the  language  of  the  court:  "As  thp  case  before  us  is  the  first 
instance  of  constructive  contempt  of  this  character  brought  to 
our  notice,  and  as  the  case  is  not  a  serious  one,  we  impose  no 
fine."    (p.  88.) 

In  Smith  v.  Aholo^  7  Haw.  117  (April,  1887),  the  publication 
in  a  newqmper,  was  of  an  abstract  of  a  bill  in  equity  and  while 
the  suit  was  pending.  The  court  said:  "We  had  occasion,  at  the 
January  term,  1887,  of  this  court,  in  the  case  of  the  Hawaiian 
Grazette,  antCy  page  31,  to  say  that  such  publications  as  appear 
to  have  a  prejudicial  effect  upon  the  rights  of  the  parties  in 
oases  pending  in  the  courts,  were  punishable  as  constructive 
contempts  of  court  *  *  *  The  publication  in  question 
comes  within  the  principle  laid  down  in  the  Gazette  case,  and  is 
fully  sustained  by  authority."  See  also,  on  this  subject,  State 
V.  Circuit  Cmrty  72  N.  W.  (Wis.)  193,  195. 

The  case  of  Telegram  Newspaper  Co.  v.  Commonwealth^  172 
Mass.  294,  cited  for  the  respondent,  does  not  hold  to  the  con- 
trary. It  was  immaterial  in  that  case  whether  the  contempt 
was  direct  or  constructive,  for  the  court  was  not  limited  by 
statute  in  the  matter  but.  had  power  to  punish  either  or  both. 
The  court  merely  held  that  the  publication  was  a  contempt,  and 
while  it  said,  p.  298,  "If  the  publication  amounts  to  a  contempt 
of  court,  because  it  interfere©  with  the  due  administration  of 
justice  in  a  cause  before  the  court,  the  contempt  is  analogous 
to  a  contempt  committed  in  the  presence  of  the  court,"  it  abo 
said,  "The  contempt,  if  there  was  one,  was  notj  strictly  speaJc- 
ingj  committed  in  the  presence  of  the  court j  but  it  related  to  a 
trial  then  before  the  court."    (Italics  mine.) 

The  mere  fact  that  the  petitioner,  at  the  time  that  he  pub- 
lished or  caused  to  be  published  and  circulated,  generally,  the 
newspaper  containing  the  matter  in  question,  knew,  if  he  did, 
or  must  have  known,  that  some  subscriber  or  subscribers,  to 
whom  the  paper  would  be  delivered  in  due  course,  might  bring 
copies  of  the  paper  to  tibe  court  room  and  there  circulate  or  pub- 
lish them,  would  not  of  itself,  on  any  principle  that  I  know  of, 
render  the  petitioner  criminally  liable  for  such  publication  or 
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circulation  in  the  court  room.  (There  is,  it  is  true,  authority  to 
the  contrary.)  To  convict  him  upon  such  facts  would  be  to 
hold  him  liable  for  the  acts  of  others  not  aided,  incited  or  en- 
couraged by  him.  Such  a  case  would  not  come  within  the  rule 
as  to  responsibility  for  the  natural  and  plainly  probable  con- 
sequences of  one's  acts. 

Bearing  in  mind  these  definitions  and  distinctions,  of  what 
offense  does  the  mittimus  show  the  petitioner  to  have  been 
adjudged  guilty  and  for  what  offense  does  it  show  that  sentence 
was  imposed  upon  him? 

After  reciting  in  full  the  motion  for  citation  or  affidavit  the 
mittimus  further  recitee  that  Smith  was  cited  to  answer  "to  the 
8a4d  charge  of  contempt  which  had  been  duly  filed  against 
him"  and  that  upon  due  hearing  of  the  evidence  and  of  counsel 
"in  support  of  the  cuarge"  and  contra  "the  said  Circuit  Court 
found  the  said  Walter  G.  Smith  guilty  of  a  corUempt  of  this 
court  as  charged  in  the  affidamt  atid  motion^  The  affidavit 
and  motion,  as  appears  from  the  quotation  above  made,  charged 
a  constructive  contempt  only;  it  charged  that  the  petitioner 
"did  make  and  publish  for  circulation"  the  matter  referred  to 
and,  perhaps,  that  he  knowingly  published  an  unfair  report  of 
the  proceedings  and  malicious  invectives,  etc.  It  did  not,  di- 
rectly or  indirectly,  charge  a  publication  or  circulation  by  the 
petitioner  or  by  any  one  else  in  the  court  room  or  in  the  court 
house.  Thus  far,  then,  the  mittimus  shows  a  conviction  of  a 
constructive  contempt  only. 

The  Cuddy  case  (131  U.  S.  280)  is  distinguishable  fn>m  that 
at  bar.  In  the  former  the  finding  of  the  lower  court  was  that 
the  petitioner  "did  approach"  a  certain  juror  with  a  view  to  in- 
fluencing him.  The  record  in  the  habeas  corpus  proceedings 
was  entirely  silent  as  to  the  place  where  the  juror  was  approach- 
ed. The  words  used  in  the  finding  were  consistent  with  the 
theory  that  the  act  was  committed  in  the  presence  of  the  court  as 
well  as  with  the  theory  that  it  was  not  committed  in  the  pres- 
ence of  the  court.  The  Supreme  Court  held  that  under  those 
circumstances  the  presumption  was  that  the  court  found  that 
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the  juror  was  approached  in  the  presence  of  the  court  and  that 
therefore  the  sentence  was  valid.  In  the  case  at  bar,  on  the 
other  hand,  the  record  shows  affirmatively,  as  it  seems  to  me, 
that  the  acts  charged  were  committed  elsewhere  than  in  the 
court  room  or  court  house.  The  language  of  the  affidavit,  adopt- 
ed and  made  a  part  of  the  judgment  and  mittimus,  is  to  be  read 
in  its  ordinary  acceptation.  So  read,  it  means,  if  it  means  any- 
thing, that  the  making;  and  publishing  was  away  from  the  court 
house.  When  one  says  that  the  "Advertiser''  is  "a  newspaper 
printed,  published  and  of  general  circulation  within  Honolulu" 
and  that  in  its  issue  of  a  certain  day  the  said  newspaper  and 
its  editor  and  servants,  "did  make  and  publish  for  eirculation'^ 
certain  matter,  he  certainly  does  not  mean  that  it  was  in  the 
court  room  or  court  house  that  the  editor  and  others  did  so  make 
and  publish  for  circulation.  The  language  used  seems  to  me 
to  be  incapable  of  such  a  construction. 

The  next  and  last  recital  of  the  mittimus  in  the  case  at  bar 
is  as  follows:  "And  whereas  the  said  Walter  G.  Smith  was 
guilty  of  a  contempt  of  this  Court  by  publishing  and  printing 
a  certain  false,  scandalous,  malicious  and  defamatory  statement 
accompanied  by  a  printed  picture  or  cartoon,  which  said  state- 
ment and  cartoon  had  especial  reference  to  the  case  of  the  Tet^- 
ritory  of  Haioaii  v.  William  McCarthy  and  to  the  conduct  and 
judicial  acts  of  the  judge  presiding  on  the  trial  of  said  cause, 
which  said  false,  scandalous,  malicious  and  defamatory  state- 
ment and  printed  picture  or  cartoon  was  circulated  and  pub- 
lished in  the  Court  room,  in  the  Court  house  in  Honolulu  dur- 
ing the  trial  of  the  cause  of  the  Territory  of  Hmraii  p.  William 
McCarthy,  which  said  publication  was  calculated  to  prejudice 
and  did  prejudice  the  minds  of  the  jury  and  prevent  a  fair 
and  impartial  trial  of  the  issues  involved  in  said  case,  and  is  cal- 
culated to  obstruct  and  did  obstruct  the  Circuit  Court  in  the 
administration  of  justice-  and  in  its  duties  in  the  trial  of  said 
cause  which  was  then  and  is  now  pending  and  undetermined.*' 
Of  this  it  is  to  be  observed  that  it  is  not  a  recital  of  a  conviction 
or  of  an  adjudication  of  guilt,  but  merely  that  Smith  teas  guilty. 
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The  mittimus,  however,  is  not  the  judgment  or  verdict;  it  is 
merely  a  formal  order  issued  to  the  Sheriff  reciting  that  a  certain 
judgment  or  verdict  has  been  theretofore  rendered  and  sentence 
passed  and  directing  the  execution  of  such  sentence.  It  is  not 
sufficient  that  the  mittimus  recite  that  the  accused  uxis  guilty 
but  it  must  show  on  its  face  that  he  has  been  adjudged  guilty 
by  a  jury  or  by  the  court,  as  the  case  may  be.  In  other  words 
even  thougji  an  accused  is  guilty,  a  conviction  or  judgment 
to  that  effect  by  a  competent  tribunal  is  necessary  to  support  a 
sentence  or  the  execution  thereof.  Without  such  conviction  or 
judgment,  the  sentence  and  order  of  execution  would  be  invalid. 
"But  it  is  clear  that  a  general  order  to  imprison  a  party  unless 
he  has  been  convicted  either  by  a  jury  or  by  the  court  is  a  mere 
nullity.  The  law  requires  that  before  a  sentence  of  imprison- 
ment shall  be  paseed  against  a  party,  he  should  first  be  con- 
victed of  an  offense.  In  ordinary  cases,  this  conviction  must  be 
by  the  verdict  of  a  jury.  In  the  case  of  contempts,  it  may  be 
by  the  judgment  of  the  court  Still,  in  either  case,  the  record 
must  show  a  conviction.  Now  it  will  be  seen  from  this  retuni 
that  there  is  no  judgment  of  imprisonment  for  a  contempt  gen- 
erally, or  for  a  contempt  in  refusing  to  answer  questions.  There 
is  not  any  conviction  or  adjudication  by  the  court  that  Mr, 
Adams  had  been  guilty  of  a  contempt.  Without  such  judgment 
the  court  had  no  right  to  commit  him  to  prison,  nor  the  sheriff 
to  detain  him.  It  is  true,  and  was  admitted  on  the  argument, 
that  Mr.  Adams  did  refuse  to  answer  questions  asked  by  the 
grand  jury,  and  it  may  be  true  that  the  court  considered  that  a 
contempt  for  which  he  deserved  imprisonment,  but  no  such  judg- 
ment has  been  rendered  in  the  case;  and  however  many  con- 
tempts the  prisoner  may  have  committed,  it  is  not  lawful  to  im- 
prison him  until  convicted  thereof  by  the  judgment  of  the  court, 
which  judgment  and  conviction  must  appear  by  the  record."— 
Ex  parte  Adams,  25  Miss.  892  (59  Am.  Dec.  234,  242,  243). 
"So  that  it  appears  that  there  has  been  n-o  adjtidication'  that 
petitioner  and  his  associates  have  been  guilty  of  a  contempt.  If 
this  be  true,  then  the  commitment,  occupying  as  it  does  the  place 
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of  an  execution^  has  no  basis  on  which  to  rest  For  it  is  the 
judgment  and  not  the  mittimus^  by  virtue  of  which  the  party 
committed  is  detained.  People  ex  rel,  v.  Bakery  89  N.  Y.  460. 
Unless  the  record  shows  a  judgment  of  conviction  of  contempt, 
a  petitioner  may  avail  himself  of  the  remedy  provided  by  habeas 
corpus:'— Ex  parte  O'Brien,  127  Mo.  477,  488,  489.  See  also 
Ex  parte  Yoai  Sandauy  1  Phillips  604,  606,  607;  People  v. 
Bennett  J  4  Paige  282;  In  re  BlaWy  4  Wis.  521;  Sliertoood  v. 
Sherwood,  32  Conn.  1. 

Assuming,  however,  that  the  language  used  can  be  held  to 
be  an  averment  of  a  conviction  or  judgment  of  guilty  of  the 
ofiFense  there  stated,  such  offense  so  recited  is,  so  far  as  the  peti- 
tioner is  concerned,  a  constructive  and  not  a  direct  contempt. 
The  recital  is  that  "Walter  G.  Smith  was  guilty  of  a  contempt 
of  this  court  by  publishing  and  printing''  a  certain  statement 
and  cartoon,  "which  said  *  *  *  statement  and  *  *  * 
cartoon  was  circulated  and  published  in  the  court  room  in  the 
court  house  in  Plonolulu  during  the  trial  *  *  *"  This  is 
not  a  statement  that  the  matter  was  circulated  and  published  in 
the  court  room  or  caused  to  be  so  circulated  and  published  by 
Smith;  it  is  not  a  recital  of  a  conviction  of  Smith  for  contempt 
by  "publishing  and  printing"  and  by  '^circulating  and  publish- 
ing in  the  court  room."  In  my  opinion,  as  stated  above,  the 
printing  and  publication  generally  away  from  the  coiirt  room 
may  have  been  by  Smith  and  the  circulation  and  publication  in 
the  court  room  may  have  been  by  others  for  whose  acts  Smith 
would  not  be  criminally  responsible. 

It  may  be  remarked  in  this  connection  that  it  is  not  to  be 
presumed  that  the  court  or  the  clerk  issuing  the  mittimus  in- 
tended or  attempted  to  make  therein  an  untrue  or  incorrect  re- 
cital as  to  what  the  conviction  or  judgment  was;  and  if  it  had 
been  intended  or  attempted  to  state  in  the  mittimus  that  the 
petitioner  had  been  convicted  or  adjudged  guilty  of  circulating 
and  publishing  in  the  court  rootny  such  statement  would  have 
been  untrue  and  incorrect.  After  the  introduction  of  the  evi- 
dence, Circuit  Judge  Humphreys  (the  three  judges  of  the  Cir- 
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cuit  Court  sat  together  during  the  proceedings,  but  in  what 
capacity  or  whether  legally  or  otherwise  I  need  not  say)  deliver- 
ed the  opinion  of  the  judges  or  of  the  court  and  in  concluding 
said:  "It  is  the  unanimous  opinion  of  the  judges  of  this  court 
that  the  defendant  should  be  held  guilty  a^  charged  in  the  com' 
plaint  herein."  Following  him  Judge  Gear,  presiding  at  the 
term,  said:  "The  judges  have  unanimously  decided  that  this 
matter  published  has  constituted  a  contempt  of  court  as  cliarged 
in  the  catnplamt  or  affidavit  and  I  therefore  find  and  adjudg? 
you  guilty  of  contempt  of  court  as  alleged  and  set  out  in  the 
affidavit  on  file  and  ask  you  now  if  you  have  any  reason  to 
offer  why  sentence  should  not  be  passed  upon  you.  *  *  * 
And  I  will  state  now  that  the  court  has  considered  with  both 
the  other  judges  and  conie  to  the  conclusion  as  to  a  proper  sen- 
tence to  be  pronounced,  having  taken  that  into  consideration  in 
extenuation  of  the  offense,  and  it  is  therefore  the  judgment  of 
this  court  that  you  be  and  you  are  hereby  adjudged  guilty  ol 
contempt  of  court  as  set  forth  in  the  affidavit,  and  you  are  sen- 
tenced to  imprisonment  in  Oahu  Jail  for  the  period  of  thirty 
days  without  hard  labor."  Clearly  the  adjudication  of  guilt  was 
of  the  offense  charged  in  the  affidavit  and  that,  as  alre«idy  stated, 
was  a  constructive  contempt  only  and  not  a  circulation  or  pub- 
lication in-  the  court  room. 

Going  still  further,  and  assuming  tliat  the  paragraph  of  the 
mittimus  in  question  is  a  recital  of  a  conviction  of  Smith  of  a 
•contempt  by  printing  and  publishing  and  by  circulating  and  pub- 
lishing in  the  court  room,  and  assuming  that  such  finding  of 
the  court  below  cannot  be  disturbed  on  habeas  corpus  even 
though  there  be  no  evidence  to  support  it,  I  am  of  the  opinion 
that  the  sentence  and  mittimus  are  invalid  because  the  court 
bad  no  jurisdiction  to  impose  the  one  or  issue  the  other  in  the 
absence  of  a  conviction  or  judgment  of  guilty  of  that  offense 
(this,  of  course,  in  view  of  my  conclusion,  to  be  hereafter  stated, 
that  the  Circuit  Courts  of  this  Territory  have  no  authority  to 
punish  for  constructive  contempts.)  The  authorities  above  cited 
sufficiently  cover  this  point.     The  principle  is  the  same  where 
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the  conviction  is  of  an  offense  which  the  court  has  no  jurisdiction 
to  punish  and  the  sentence  and  mittimus  are  for  another  and 
different  offense,  as  where  there  is  no  conviction  or  judgment 
at  all. 

Has  the  Circuit  Court  of  the  First  Circuit  power  to  punish 
for  constructive  contempts?  Under  this  head  several  questions 
have  been  presented  and  argued. 

In  August,  1888,  the  legislature  of  the  monarchy  passed  an 
act  (Chap.  42,  Laws  of  1888),  the  second  section  of  which  reads 
as  follows:  "Constructive  contempts  shall  not  hereafter  be  pun- 
ishable as  such.^^  This  language,  taken  by  itself,  is  plain, — so 
plain  as  to  leave  no  room  for  cofistruction.  It  is  contended, 
however,  that  read  in  connection  with  the  two  other  sections  of 
the  statute,  and  in  view  of  the  causes  that  led  to  its  enactment  it 
must  be  construed  to  refer  to  such  only  of  constructive  con- 
tempts as  are  mentioned  in  section  1.  The  latter  section  reads: 
"The  publication  of  proceedings  before  any  court  or  judge  shall 
not  be  deemed  to  be  contempt,  nor  shall  such  publication  be 
punishable  as  contempt" ;  and  section  3 :  "The  terms  of  this  act 
shall  apply  to  the  publication  of  all  proceedings  in  all  courts,  or 
before  all  judges,  hitherto  had,  now  pending  or  which  may 
hereafter  be  brought. '^  In  my  opinion,  sections  1  and  3  do  not 
contain  sufficient  to  justify  the  limitation  sought  to  be  placed 
upon  the  plain  language  of  section  2.  If  the  words  "construc- 
tive contempts"  used  in  section  2  were  intended  to  refer  solely 
to  the  "publication  of  proceedings"  mentioned  in  section  1,  then 
section  2  is  pure  repetition  and  wholly  superfluous.  Section  1 
of  itself  provides  that  such  publication  shall  not  be  deemed  to  be 
contempt  and  further  that  such  publication  shall  not  be  punish- 
able as  contempt.  Under  the  circumstances,  the  presumption,  if 
any,  is  that  the  legislature  did  not  repeat  unnecessarily  and  that 
it  intended  to  include  in  section  2  something  not  already  includ- 
ed in  section  1.  The  presumption  is  further  that  the  legislature 
in  using  the  word  "constructive"  knew  the  distinction  between 
constructive  and  direct  contempts.  The  purpose  of  section  3  evi- 
dently was  to  provide  that  the  proceedings  permitted  by  the  act. 
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to  wit,  by  section  1,  to  be  published,  included  all  proceedings,  in 
whatever  court  and  at  whatever  times  had. 

In  enacting  this  statute  the  legislature  doubtless  had  in  mind 
certain  cases  then  recently  decided  by  the  Supreme  Court  but 
it  is  a  mistake  to  suppose  that  those  decisions  were  simply  to  the 
effect  that  the  publication  of  proceedings  was  a  constructive 
contempt  and  punishable  as  such.  Such  indeed  was  the  ruling  in 
Smith  V,  AholOy  supra,  decided  in  April,  1887;  but  in  Acker- 
man  V.  Congdony  supra,  decided  in  January,  1887,  the  publica- 
tion held  to  be  a  constructive  contempt  was,  not  of  proceedings,, 
but  of  newspaper  comments  or  expressions  which  were  deemed 
to  be  such  as  tended  to  influence  the  result  of  a  pending  suit. 
The  same  is  true  of  the  publication,  held  to  be  contempt,  in 
King  V,  Lee  Fook,  7  Haw.  249,  (decided  at  the  February  Term,^ 
1888,  just  before  the  legislature  convened).  It  was  not  of  pro- 
ceedings but  of  matter  tending  to  prejudice  the  right  of  the 
defendant  to  a  fair  and  impartial  trial.  So  far  as  history  is  con- 
cerned, then,  there  is  good  reason  for  believing  that  the  legis- 
lature meant  what  it  said,  i.  e.,  to  prohibit  thereafter  the  punish- 
ment as  such  of  constructive  contempts  (which  means  any  or  all 
constructive  contempts)  and  not  merely  of  some  constructive  eon- 
tempts. 

In  the  case  entitled  In  re.  Bush,  8  Haw.  221,  the  court  con- 
stnied  the  statute  differently,  holding  that  by  "constructive" 
contempts  the  legislature  meant  those  only  which  were  not 
enumerated  in  section  257  of  the  Penal  Laws.  With  respect,  it 
seems  to  me  that  there  is  no  sufficient  ground  for  so  construing 
the  statute.  It  is  contended  that  this  court  must  now  follow  that 
decision  because  of  the  rule  that  where  a. statute,  which  has  re- 
ceived a  judicial  construction,  is  re-enacted  in  the  same  or  sub- 
stantially the  same  terms,  that  is  to  be  deemed  a  l^slative 
adoption  of  such  construction.  The  re-enactment  here  referred 
to  is  that  contained  in  the  Organic  Act.  The  question  is  one 
as  to  the  intention  of  Congress  in  passing  the  Organic  Act,  and 
this  intention  is  to  be  ascertained  from  a  reading  of  the  Act  as  a 
whole.    Section  6  provides,  "that  the  laws  of  Hawaii  not  incon- 
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sistent  with,  the  Constitution  or  laws  of  the  United  States  or  the 
provisions  of  this  Act  shall  continue  in  force,  subject  to  repeal,'' 
etc.  "Continue  in  force"  means,  "be  of  the  same  force,"  not 
more  and  not  less,  after  as  before  the  time  stated.  Section  81 
provides  that  "until  the  legislature  shall  otherwise  provide,  the 
laws  of  Hawaii  heretofore  in  force  concerning  the  several  courts 
and  their  jurisdiction  and  procedure  shall  continue  in  force  ex- 
cept as  herein  otherwise  provided."  Before  the  Organic  Act 
went  into  effect  the  Supreme  Court  had  jurisdiction  and  author- 
ity to  overrule  any  of  its  former  decisions,  with  possibly  some 
exceptions,  real  or  apparent  but  not  here  material,  and  the  act 
of  1888  was  open  to  construction  by  the  court  and  subject  to 
having  any  former  construction  modified  if  to  the  court  it  should 
seem  right  and  just  to  do  so.  In  my  opinion.  Congress  intended 
by  the  Organic  Act  to  continue  the  same  powers  in  this  court 
in  this  respect  which  it  theretofore  had  and  the  rule  of  con- 
struction contended  for  does  not  apply  in  this  case.  In  so  far, 
then,  as  the  court  in  the  Bush  case  held  to  the  contrary  on  the 
subject  of  the  construction  of  the  Act  of  1888,  it  should  be  over- 
ruled. 

It  is  also  contended  that  section  257  of  the  Penal  Laws,  which 
defines  certain  acts  to  be  contempts,  sets  forth  in  the  enumera- 
tion certain  constructive  contempts,  that  therefore  if  section  )i 
of  the  Act  of  1888  is  construed  to  include  constructive  con- 
tempts other  than  the  publication  of  proceedings,  that  act  would 
by  implication  repeal  section  257  in  part,  and  that  repeals  by 
implication  are  not  favored.  It  is  true  that  repeals  by  implica- 
tion are  not  favored,  but  nevertheless  there  may  be  such  repeals 
and  they  are  to  be  given  effect  where  the  language  and  intent 
are  clear. 

The  argument  that  the  restriction  contained  in  the  Act  of 
1888  does  not  apply  to  the  Circuit  Court  of  the  First  Circuit 
because  said  court  was  not  then  in  existence,  is  not  sound.  The 
provision  clearly  is  sufficiently  broad  to  apply  to  courts  there- 
after  created  as  well  as  to  courts  then  in  existence.  "The  mere 
fact  that  the  statute  existed  before  that  court  was  created  does 
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not  exclude  it.  The  legislature  made  use  of  general  language 
for  the  purpose,  as  it  would  seem,  of  applying  the  act  not  only 
to  existing  courts  but  to  any  that  might  thereafter  be  created." — 
Middlebrook  v.  Stcute,  43  Conn.  267. 

Was  the  Act  of  1888  unconstitutional?  The  constitution  in 
force  at  the  time  of  its  enactment  was  that  of  1887,  Article  64 
of  which  was  as  follows:  "The  Judicial  Power  of  the  Kingdom 
shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  legislature  may  from  time  to  time,  establish."  Arti- 
cle 66  reads:  "The  Judicial  Power  shall  be  divided  among  the 
Supreme  Court  and  the  several  inferior  courts  of  the  Kingdom, 
in  such  manner  as  the  legislature  may,  from  time  to  time, 
prescribe,  and  the  terms  of  office  in  the  inferior  courts  of  the 
Kingdom  shall  be  such  as  may  be  defined  by  the  law  creating 
them."  The  Circuit  Court  of  the  First  Circuit  was  created  by 
the  legislature  under  that  provision  of  the  constitution.  It  was, 
under  the  Monarchy  and  the  Republic,  a  legislative  as  dis- 
tinguished from  a  constitutional  court,  and  it  was  competent 
for  the  legislature  which  created  it  to  define  or  limit  its  powers 
in  the  matter  of  contempts.  "The  power  to  punish  for  con- 
tempts is  inherent  in  all  courts;  its  existence  is  essential  to  the 
preservation  of  order  in  judicial  proceedings,  and  to  the  enforce- 
ment of  the  judgments,  orders,  and  writs  of  the  courts,  and  con- 
sequently to  the  due  administration  of  justice.  The  moment 
the  courts  of  the  United  States  were  called  into  existence  and 
invested  with  jurisdiction  over  any  subject,  they  became  pos- 
sessed of  this  power.  But  the  power  has  been  limited  and  de- 
fined by  the  act  of  Congress  of  March  2d,  1831.  The  act,  in 
terms,  applies  to  all  courts;  whether  it  can  be  held  to  limit  the 
authority  of  the  Supreme  Court,  which  derives  its  existence  and 
powers  from  the  Constitution,  may  perhaps  be  a  matter  of  doubt. 
But  that  it  applies  to  the  Circuit  and  District  Courts  there  can 
be  no  question.  These  courts  were  created  by  act  of  Congress. 
Their  powers  and  duties  dei>end  upon  the  act  calling  them  into 
existence,  or  subsequent  acts  extending  or  limiting  their  jurisdic- 
tion.    The  act  of  1831  is,  therefore,  to  them  the  law  specifying 
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the  eases  in  which  summary  punishment  for  contempts  may  be 
inflicted.  It  limits  the  power  of  these  courts  in  this  respect  to 
three  classes  of  cases:  Ist,  where  there  has  been  misbehavior  of 
a  person  in  the  presence  of  the  courts,  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice;  2d,  where  there  has  been 
misbehavior  of  any  officer  of  the  courts  in  his  official  transac- 
tions; and  3d,  where  there  has  been  disobedience  or  resistance  by 
any  officer,  party,  juror,  witness,  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the  courts. 
As  thus  seen  the  power  of  these  courts  in  the  punishments  of 
contempts  can  only  be  exercised  to  insure  order  and  decorum  in 
their  presence,  to  secure  faithfulness  on  the  part  of  their  officers 
in  their  official  transactions,  and  to  enforce  obedience  to  their 
lawful  orders,  judgments,  and  processes." — Ex  parte  Robinson, 

19  Wall.  605,  610,  511.  See  also  Ex  pa/rte  Bmhirk,  72  Fed. 
19;  Ex  parte  PoulsoHj  Fed.  Os.  No.  11,350;  State  v.  Kaiser, 

20  Or.  67.  Whether  or  not  the  Act  of  1888  applied  at  the  time 
of  its  enactment  or  applies  now  to  the  Supreme  Court,  is  another 
question.  Even  if  it  did  not  so  apply,  still  it  was  constitutional 
as  to  the  inferior  courts.    See  Robertson  v.  Pratt,  13  Haw.  690. 

The  Act  of  1888,  being  valid  at  the  time  of  its  enactment 
and  in  force  at  the  date  of  the  Organic  Act,  was  continued  in 
force  by  section  6  of  the  latter  act. 

It  is  contended  that  the  Organic  Act  is  the  Constitution  of 
this  Territory,  that,  since  in  section  81  it  is  provided  "that  the 
judicial  power  of  the  Territory  shall  be  vested  in  one  supreme 
court,  circuit  courts,  and  in  such  inferior  courts  as  the  legisla- 
ture may  from  time  to  time  establish,"  the  Circuit  Court  of  the 
First  Circuit  is  a  constitutional  court,  and  that  therefore  its 
power  to  punish  for  contempt  can  not  be  limited.  If,  however, 
we  are  to  regard  the  Organic  Act  as  our  constitution  and  as  the 
instrument  by  which  the  Circuit  Court  was  created,  then  it  is 
also  true  that  the  limitation  of  authority  was  by  the  same  in- 
strument and  by  the  same  power  which  create<l  the  Circuit 
Court  Surely  the  power,  whether  it  be  the  people  directly  or 
Congress,  which  grants  a  constitution  and  thereby  creates  a 
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court,  may  also  define  or  limit  die  powers  of  that  court.  It  may 
even  legislate  it  out  of  existence. 

My  conclusion  is  that  section  2  of  the  Act  of  1888,  in  its 
application  to  the  Circuit  Court  of  the  First  Circuit  is  constitu- 
tional, valid  and  in  force.  Xor  is  the  restriction  thereby  placed 
upon  that  court  a  novel  one.  The  citations  already  made  dis- 
close some  instances  of  similar  limitations  elsewhere;  for  other 
instances,  see  Laws  of  Pa.,  Duplicate,  1835,  1836,  p.  793; 
Throop's  Ann.  Code  of  Civ.  Pro.  (N.  Y.),  §8,  p.  6;  Galland  t\ 
Onlland,  44  Cal.  475,  478.  "The  force  of  public  opinion  in 
this  country,  in  favor  of  the  freedom  of  the  press,  has  restrained 
the  free  exercise  of  the  power  to  punish  this  class  of  contempts" 
(constructive),  "and  in  many  jurisdictions  statutes  have  been  en- 
acted depriving  the  courts  of  the  power  to  punish  them." — 
Rapalje,  Contempts,  §56. 

In  my  opinion,  the  sentence  and  commitment,  if  for  a  con- 
structive contempt,  are  illegal  and  invalid  for  lack  of  jurisdic- 
tion on  the  part  of  the  court  to  punish  for  such  contempts,  and, 
if  for  a  direct  contempt,  are  illegal  and  invalid  for  lack  of  juris- 
diction on  the  part  of  the  court  to  impose  such  sentence  or 
order  such  commitment,  no  judgment  of  guilty  of  such  offense 
having  been  rendered.    The  petitioner  should  be  discharged. 
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GOMES,  J.  S.  EMERSON,  WILLIAM  O.  SMITH,  Trus- 
tee, and  FRANK  GODFREY,  Trustee  for  Thomas  Met- 
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EXOEITIONS    FROM  CiRCUIT  CoLRT, " FiRST   ClBGTIT. 

Submitted  April  23,  1902.  Decided  June  6,  1902. 

FuEAR,  C. J.,  Galbraith  and  Perry,  JJ. 

T.  devised  certain  land  to  F.'s  "children  lawfully  begotten".  F.  liad  a 
dangbter,  E.,  begotten  and  bom  out  of  wedlock.  E.'s  father  and 
mother  intermarried  after  her  birth.  Held,  that  E.  was  not  a  law- 
fully begotten  child  of  F.,  within  the  meaning  of  the  will,  even 
though  legitimaited  by  the  statute  (C.  L.,  §1876)  on  the  marriage 
of  the  parents,  and  therefore  did  not  take  under  that  clause  of  the 
will. 

OPINION  OF  THE  COURT  BY  PERRY.   J. 

Action  to  quiet  title.  Theophilus  Met<?alf  devised  certain  real 
estate  to  his  son  Frank,  "to  have  and  to  hold  to  my  said  son, 
during  the  time  of  his  natural  life,"  adding,  in  his  will :  "And 
it  is  my  further  will  that  if  my  said  son  shall  decease,  leaving 
children  lawfully  begotten,  that  the  property  by  this  instrument 
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to  him  bequeathed  shall  descend  to  such  heirs,  but  if  he  shall 
decease,  not  leaving  lawfully  begotten  children  as  aforesaid, 
then  the  property  so  bequeathed  to  my  said  son  shall  be  equally 
divided  between  my  daughters  Helen  and  Julia,  should  they 
both  survive  him,  or  to  the  survivor  of  them."  The  son  Frank 
died  leaving  surviving  him  a  son,  Thomas,  bom  in  wedlock,  and 
a  daughter,  Emma,  conceived  and  bom  out  of  wedlock.  Some 
time  after  Emma's  birth  her  father  and  mother  intennarried. 
The  plaintiff  acquired  by  deed  all  of  the  right,  title  and  interest, 
if  any,  which  Emma  obtained  under  the  w^ill  in  and  to  the  land 
referred  to.  The  circuit  court,  trial  by  jury  having  been  waived, 
gave  judgment  for  the  plaintiff  for  an  undivided  one-half  of  the 
land. 

Two  questions  only,  of  those  presented  bv  the  bills  of  excep- 
tions, were  argued.  On  behalf  of  the  defendant  Emma  Na- 
kuina,  it  is  contended  that  by  the  clauses  above  quoted  the 
testator  gave  to  his  son  .Frank  an  estate  tail.  'We  cannot  so  con- 
strue the  will.  Frank  was  intended  to  take  a  life  estate  only; 
the  language  used  clearly  expresses  that  intention.  "Children," 
as  used  here,  is  a  word  of  purchase  and  not  of  limitation,  desig- 
nating the  persons  who  were  to  take  after  Frank's  death,  not 
from  or  through  him  by  descent  but  under  the  will.  The  word 
"descend"  is  used  in  the  sense  of  "go" ;  it  is  clearly  used  with 
that  meaning  in  another  clause  of  the  will  wherein  the  testator 
provides  that  certain  property  devised  to  a  daughter  shall,  in  the 
event  of  her  dying  not  leaving  heirs  lawfully  bom,  "descend" 
to  the  Trustees  of  Oahu  College. 

The  other  question  is  whether  or  not  Emma  took  under  the 
will  as  one  of  Frank's  children  "lawfully  begotten".  In  our 
opinion,  she  did  not.  She  was  begotten  at  a  time  and  under 
circumstances  which  undoubtedly  made  her  conception  unlaw- 
ful. It  is  tme  that  our  statute  (Section  1876,  C.  L.)  provides 
that  "all  children  bom  out  of  wedlock,  are  hereby  declared  legi- 
timate on  the  marriage  of  the  parents  with  each  other  and  are 
entitled  to  the  same  rights  as  those  bom  in  wedlock,"  but  this 
inheriting  quality  the  statute  gives  to  such  issue  in  spite  of  the 
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fact  that  they  are  unlawfully  begotten  and  bom.     It  declares 
them  legitimate  and  gives  them  the  same  rights  possessed  by 
those  born  legitimate  but  nevertheless  recognizes  and  does  not 
seek  to  alter  the  facts  of  nature.     In  the  absence  of  a  will,  chil- 
dren declared  legitimate  by  statute  inherit  equally  with  those 
horn  legitimate,  but  a  testator  may  by  express  provision  exclude 
all  but  those  who  are  begotten  or  bom  lawfully.     The  worda 
"lawfully  begotten"  in  their  ordinary  acceptation  describe  facta 
as  they  exist  at  the  time  of  conception.    There  is  nothing  in  the* 
will  to  indicate  that  they  were  used  in  any  different  sense.    The 
testator's  intent  to  confine  his  gifts  to  those  only  who  were  bom. 
in  lawful  wedlock  is  consistently  «hown  throughout  the  wilL 
In  one  instance,  the  devise  is  to  a  daughter  "and  to  the  heir? 
of  her  body,  in  hncful  wedlock  borny^  with  a  provision  for  the 
event  of  her  dying,  "not  leaving  heirs  lawfully  born^^ ;  in  anoth- 
er, if  certain  daughters  decease  "leaving  lawfully  bom  children'', 
such  children  are  to  take;  and  in  still  another  the  provision  is 
as  to  the  disposition  of  property  in  case  of  the  death  of  either 
of  two  daughters  "leaving  children  born  in  lawful  wedlock.^^ 

In  the  Appeal  of  Edwards^  108  Pa.  St.  283,  289,  290,  a  case 
similar  to  that  at  bar,  the  court  held  that  a  son  bom  out  of  lawful 
wedlock,  though  legitimated  by  an  Act  of  Assembly,  could  not 
take  by  purchase  under  a  deed  to  "lawfully  begotten  children.'' 
The  facts  sufficiently  appear  from  the  following  quotation  from 
the  opinion:  "The  persons  who  take  the  fund  in  court  for  dis- 
tribution must  do  so  as  designated  grantees  under  the  deed  from 
Elizabeth  Wistar  to  Israel  W.  Morris  in  trust.  The  ultimate 
beneficiaries  of  the  fee  are  there  described  as  'lawfully  begotten 
children  or  grandchildren'  of  Richard  M.  Wistar,  who  was  the 
son  of  Elizabeth  Wistar  and  the  cestui  que  truM  for  life  of  the 
property  which  produced  the  fund  in  court.  The  question  ia 
whether  the  appellee  Thomas  if.  Wistar  is  a  'lawfully  begotten' 
child  of  Richard  M .  Wistar.  He  is  the  illegitimate  son  of  Rich- 
ard M.  WivStar  and  was  legitimated  by  an  Act  of  Assembly 
passed  in  April,  1853.  There  is  no  doubt  that  by  force  of  this 
Act  he  became  the  heir  of  Richard  M.  Wistar  and  would  be 
18-p 
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capable  of  inheriting  from  him  to  the  same  extent  as  if  he  had 
been  bom  in  lawful  wedlock.    Under  several  of  our  deeision:>  he 
could  take  under  the  description  of  'issue',  lawful  issue',  or  'per- 
son entitled  under  the  intestate  laws':  Killwti  v.  Killanij  3  Wr. 
120;  Miller's  Appeal^  2  P.  F.  S.  113;  McChinnigle  v,  McKvv, 
:27  Id.,  81;  Johnson^s  Appealy  7  Norr.  346.     But  the  persons 
who  take  this  fund  do  not  take  title  from  Richard  M.  Wistar. 
They  must  found  their  title  upon  the  deed  from  Elizabeth  Wis- 
tar to  Israel  W.  Morris.     It  was  she  who  created  the  estate  and 
by  the  deed  in  question.     She  gave  the  property  to  Morris  in 
itrust  for  her  son  Richand  M.  Wistar  during  his  life,  and  after  his 
death  to  his  'lawfully  begotten'  children  or  grandchildren.    We 
must  regard  this  language  as  descriptio  per  sonar  urn.     It  de- 
scribes the  fact  which  shall  characterize  the  ultimate  benefi- 
ciaries.    They  must  be  'lawfully  begotten.'     It  is  not  enough 
that  they  have  a  legal  status,  that  they  may  have  inheritable 
blood  from  their  father,  that  they  may  be  his  'heirs',  or  his 
'lawful  issue.'    Unless  they  are  lawfully  begotten  children  they 
do  not  fill  the  essential  requirement  of  the  deed  of  trust.     It  is 
undoubtedly  true  that  Thomas  M.  Wistar  was  not  'lawfully  be- 
gotten'  by  his  father.     It  is  equally  true  that  it  is  not  possible 
for  any  legislature  to  make  that  a  fact  which  is  not  a  fact. 
Legislation  can  confer  legitimacy  upon  illegitimates,  but  it  can 
not  alter  the  facts  of  nature.    In  f^clmfer  r,  Eneu^  4  P.  F.  S. 
304,  we  applied  this  doctrine  strictly,  holding  that  a  devise  over 
to  'children',  after  a  life  estate  to  their  mother,  would  not  em- 
\yrKce  children  who  were  adopted  by  the  life  tenant.    We  see  no 
difference  in  principle  between  that  cas^e  and  this.    Both,  are  gov- 
erned by  the  same  idea.     The  ultimate  takers  of  the  estate  do 
not  derive  their  title  by  descent  from  their  parent,  but  by  pur- 
•chase  from  the  original  grantor.    In  view  of  that  consideration 
'they  must  correspond  to  the  description  contained  in  the  deed. 
"Where  that  description  defines  merely  a  legal  status  it  includes 
all  who  hold  the  status,  but  where  it  defines  a  fact,  those  only 
can  claim  its  inclusion  who  conform  to  the  fact.     Thomas  M. 
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Wistar  is  not  within  that  category  in  this  case,  and  therefore  is 
not  entitled  to  the  fund." 

The  cases  cited  to  the  contrary  are  distinguishable  by  reason 
of  the  fact  that  the  language  used  to  describe  the  grantees  or 
devisees  is  different  in  each  instance  from  that  in  the  case  at  bar. 
In  Iv€8  V,  McNicolly  59  O.  St  402,  the  devise  was  to  M.  for 
the  term  of  his  natural  life  and  at  his  death  to  the  "heirs  of 
his  body."  M.'s  heirs  were  ascertainable  only  at  his  death  and 
the  court  properly  held  that  a  legitimated  child,  made  capable, 
by  law,  of  inheriting  at  M.'s  death,  was  an  heir.  So,  also,  of 
McGunnigle  v,  McKee,  77  Pa,  St  81,  where  the  demise  was  tx) 
T.  and  his  "heirs".  Li  Carroll  v.  Carroll^  20  Tex.  732,  and 
Gutes  V.  Sieberty  157  Mo.  254,  the  word  used  was  "children." 
In  the  absence  of  indications  to  the  contrary  in  the  will,  there 
was  room  for  the  construction  that  this  meant  all  children  wheth- 
er bom  legitimate  or  made  so  by  law.  In  Millet^s  Appeal^  52 
Pa.  St  113,  the  description  was  "lawful  issue"  and  the  court 
held  that  a  legitimated  daughter  was  lawful  issue  within  the 
meaning  of  the  will,  because,  though  not  so  by  nature,  she  was 
made  so  by  the  supreme  legislative  power  of  the  state.  What 
the  court  would  have  decided  had  the  testator  limited  the  class 
to  children  lawfully  begotten,  does  not  appear. 

The  exceptions  are  sustained  and  a  new  trial  ordered. 

Robertson  &  Wilder  for  plaintiff. 

Andrews^  Peters  &  Andrude  for  defendant  Emma  M.  Na- 

kuina. 

Kinney,  Ballou  d  MoClanahan  for  defendants  Helen  Row- 
land and  James  Proeser. 
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HONG  QUON,  LAM  SAY  KAN,  LUM  CHUNG  WA,  L. 
APANA,  L.  ALAI,  TONG  HUNG,  TONG  C5H0NG 
SOY,  LEONG  NAM,  L.  TUCK:  KONG  and  TONG 
CHONG  WAI,  partners  under  the  name  of  Sing  Chong 
&  Co.,  V.  CHEA  SAM,  KAM  KUN,  HO  HIN,  HO  WA, 
LAM  SAM  CHIN,  LAU  FOO  CHIN  and  LAM  YING 
TAI,  partners  under  the  name  of  Lin  Hop  Wai  Co. 

Exceptions  from  Circuit  Court,  First  Cibcuit. 

Submitted  April  24,  1902.  Decided  June  6,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  record  or  a  certified  copy  of  a  deed,  duly  recorded,  is  competent 
evidence  where  the  original  would  be  admissible.  That  the  record 
or  certified  copy  would  tend  to  Impeach  the  vailidity  of  the  original 
deed,  is  not  a  good  objection  to  its  admie&ion  In  evidence. 

OPINION  OF  THE  COURT  BT  GALBRAITH,  J. 

The  plaintiffs  sued  in  ejectment  to  recover  the  possession  of 
2  6-100  acres  of  land,  Koyal  Patent  No.  820,  L.  C.  A.  8241  BB, 
situated  at  Waipio,  Ewa,  Island  of  Oahu,  and  for  $150.00  dam- 
ages. The  defendants  who  are  in  possession  answered  by  filing 
a  general  denial.  A  jury  trial  was  had  and  a  verdict  rendered 
for  the  plaintiffs  for  the  possession  of  the  premises  and  for 
$81.50  damages.  The  defendants  saved  numerous  exceptions 
and  ask  that  the  judgment  be  vacated  on  account  of  errors  of 
law  committed  by  the  tri^l  judge  in  admitting  and  excluding 
evidence. 

The  plaintiff  to  sustain  the  issue  on  their  behalf  introduced  in 
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evidence,  without  objection,  a  certain  deed  from  Yong  Qui  alias 
A.  Kawai  to  A.  Wai  et  al,  dated  January  5th,  1886,  and  record- 
ed on  the  same  day.  The  purpose  of  this  evidence  was  to  show 
that  the  land  in  controversy  passed  by  that  deed.  The  defend- 
ants in  attempting  to  establish  their  defense  offered  in  evidence 
the  record  of  the  deed,  also  a  certified  copy  of  the  record  from 
the  Registrar  of  Conveyances  for  the  purpose  of  showing  that 
when  the  deed  was  recorded  it  did  not  contain  a  description  of 
the  land  in  controversy  and  that  the  deed  had  been  changed  or 
altered  in  a  material  part  after  its  execution  and  record  and 
that  the  defendants  were  innocent  purchasers  of  the  premises 
in  dispute  without  notice. 

This  evidence  was  objected  to  "because  it  is  incompetent, 
irrelevant  and  immaterial  in  that  it  seeks  or  purports,  by  the 
introduction  of  a  certified  copy  of  the  record,  to  do  away  with 
the  validity  of  the  original  document  offered,  and  as  such  it  can- 
not be  introduced  for  the  purpose  of  impeaching  the  original 
document  which  is  recorded."  This  objection  was  sustained  and 
the  defendants  excepted.  This  ruling  was  clearly .  erroneous. 
The  record,  also  the  certified  copy  of  the  deed  was  competent 
evidence  for  the  reason  tbat  it  is  made  such  by  statute.  Sec- 
tion 1849,  C.  L.,  reads  in  part  as  follows:  "The  record  of  an 
instrument  duly  recorded,  or  a  transcript  thereof,  duly  certified, 
mav  also  be  read  in  evidence,  with  like  force  and  effect  as  the 
original  instrument." 

In  the  case  of  Foiilke  v.  Bray,  1  Wis.  104,  the  defendant  In 
ejectment  offered  certified  copies  of  certain  muniments  of  his 
title  and  the  plaintiffs  objected  to  their  introduction  because  the 
originals  were  in  court.  The  objection  was  sustained.  The 
Supreme  Court  held  this  to  be  error  under  the  general  rules  of 
evidence  as  well  as  under  the  provisions  of  a  statute  similar  to 
our  own.  See  also  Meng  v,  Coheii,  (S.  C.)  20,  S.  E.  62;  Woods 
V.  HUdehrandj  46  Mo.  284;  Burnett  v.  McChfey,  78  Mo. 
676,  687. 

Again,  this  evidence  was  competent  on  other  grounds.  If 
the  deed  when  executed  did  not  contain  a  description  of  the 
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property  in  controversy,  then  title  to  it  did  not  pass  by  the  deed 
and  the  fact  that  the  record,  made  the  same  day  that  the  deed 
was  executed,  shows  that  this  property  was  not  included  in  the 
deed  was  strong  evidence  to  eetablish  the  fact  that  the  deed  had 
been  changed  in  a  material  part  after  its  execution.  It  would 
further  support  the  claim  that  the  defendants  were  innocent 
purchasers  without  notice. 

Mr.  Justice  Field,  speaking  for  the  Supreme  Court  of  the 
United  States,  said  on  this  subject:  "The  change  in  the  descrip- 
tion of  the  property,  made  after  the  delivery  of  the  deed  to  the 
grantee  and  its  record  in  the  register's  office  of  the  country,  did 
not  give  operation  and  force  to  the  deed  with  the  changed 
description  as  a  conveyance  of  the  premises  in  controversy.  An 
alteration  in  the  description  of  property  embraced  in  a  deed, 
so  as  to  make  the  instrument  cover  property  different  from  that 
originally  embraced,  whether  or  not  it  destroys  the  validity  of 
the  instrument  as  a  conveyance  of  the  property  originally  de- 
scribed, certainly  does  not  give  it  validity  as  a  conveyance  of 
the  property  of  which  the  new  description  is  inserted.  The  old 
execution  and  acknowledgment  are  not  continued  in  existence  as 
to  the  new  property.  To  give  effect  to  the  deed  as  one  of  the 
newly  described  property  it  should  have  been  re-executed,  re- 
acknowledged  and  re-delivered.  In  other  words  a  new  convey- 
ance should  have  been  made." 

"But  if  the  deed  as  altered  in  its  description  of  the  property 
conveyed  be  deemed  valid  as  between  the  parties  from  the  time 
of  tlie  alteration,  though  not  execute<l,  it  could  not  take  effect 
and  be  in  force  as  to  subsequent  purchasers  without  notice,  whose 
deeds  were  already  recorded,  but  as  to  them  by  the  statute  of 
Nebraska,  it  was  void."    Moelle  v.  l^hrrirood,  148  U.  S.  21,  27. 

The  statute  of  this  Territory,  if  possible,  is  in  stronger  terms 

than  the  statute  of  Nebraska,  quoted  in  the  above  opinion,  and 

reads  as  follows:   "All  deeds,  leases  for  a  term  of  more  than  one 

year,  or  other  conveyances  of  real  estate  within  this  Republic, 

shall  be  recorded  in  the  office  of  the  Registrar  of  Conveyances, 

and  everv  such  convevance  not  S(^  recorded  shall  be  void  as 

against  any  subsequent  purchaser,  in  good  faith  and  for  a  valu- 
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able  consideration,  not  having  actual  notice  of  such  conveyance^ 
of  the  same  real  estate,  or  any  portion  thereof,  whose  convey- 
ance shall  be  first  duly  recorded."    0.  L.,  Section  1852. 

Having  determined  that  this  ruling  of  the  court  was  error,, 
the  next  question  presented  is,  was  it  reversible  error,  or  of  suf- 
ficient importance  to  justify  this  court  in  setting  aside  the  ver- 
dict of  a  jury  and  ordering  a  new  trial?  We  think  that  it  was. 
If  the  defendaijts'  contention  is  true  and  their  evidence  had 
been  admitted  and  the  jury  found  a  verdict  for  them  there 
would  have  been  evidence  sufiicient  to  sustain  the  verdict.  We 
cannot  say  that  the  jury  would  not  have  so  found  if  the  evidence 
had  been  admitted. 

Several  tracts  of  real  estate  and  some  personal  property  were 
attempted  to  be  conveyed  by  the  original  deed  and  were  describ- 
ed in  a  schedule  endorsed  thereon.  A  part  of  this  schedule  is 
as  follows:  "3.  All  those  premises  described  in  R.  P.  820 ^  L. 
C.  A.  82Jfl  BB.  to  Koleak<iy  2  6-100  acres  at  Wmpio,  and  con- 
veyed to  said  grantor  by  deed  of  Aiona,  liber  60  page  157  J^ 

As  quoted  this  schedule  3  describes  the  premises  in  controv- 
ersy but  the  several  figures,  words  and  letters  italicized  are  writ- 
ten in  with  pencil  while  the  other  parts  of  the  instniment  are 
written  with  ink.  If  the  italicized  words,  figures  and  letters  are 
omitted  it  will  be  seen  that  this  schedule  might  be  too  uncertain 
and  indefinite  to  convey  anything. 

It  is  contended  on  behalf  of  the  defendants  that  the  record 
and  certified  copy  excluded  by  the  court  show  that  the  italicized 
words  and  figures,  the  pencil  additions,  were^not  in  the  deed  a? 
recorded  and  that  the  blank  spaces  have  been  filled  in  by  pencil 
since  the  execution  and  record.  Tlie  physical  apjx^arance  of  this 
part  of  the  deed  gives  strong  color  to  the  defendants'  claim.  It 
certainly  requires  some  ex|>lanation  to  entitle  it  to  full  faith  and 
credit. 

The  exceptions  are  sustained  and  a  new  trial  ordered. 

Cecil  Brown  and  Geo.  A,  Davis  for  plaintiffs. 
AndretrSy  Peters  d  Andradc  for  defendants. 
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JESSE  MAKAIXAI  r.  GOO  WAN  HOY. 

Appeal  from  Distbict  Court,  Honolulu. 

Submitted  April  25,  1902.  Decided  June  6,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

Failure  of  cansideration  on  the  ground  that  no  title  passed  by  a  war- 
ranty deed  is  no  defense  to  an  action  on  a  note  for  the  purchase 
money,  so  long  as  the  vendee  has  no>t  been  evicted  or  obliged  to 
pay  off  an  incumbrance  or  otherwise  injured. 

The  statutory  provision  that  District  Magistrates  cannot  try  actions 
•in  which  the  title  to  real  esta/te  shall  come  in  question,  does  not 
apply  in  such  case. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

This  is  an  action  upon  one  of  two  notes  of  $250  each  given 
by  the  defendant  to  the  plaintiff  on  account  of  the  purchase 
price  of  certain  land  conveyed  bv  the  plaintiff  to  the  defendant 
by  warranty  d^ed, — the  balance  of  the  purchase  price,  $300, 
having  been  paid  in  cash*. 

The  defense  was  failure  of  consideration  because  of  defect 
■or  want  of  title.  Defendant's  counsel  in  this  court,  assumes  that 
the  deed  conveyed  a  good  title  to  half  the  land,  but  the  evi- 
dence seems  to  show  that  the  claim  in  the  lower  court  was  that 
no  title  passed.  The  only  testimony  on  this  point — that  of  the 
defendant  himself — was  "that  the  title  of  the  land  is  not  good. 
A  will  was  made  by  Peter  Porter  Kauhema  giving  this  land  to 
Uwini.  I  refused  to  pay  the  note  because  the  title  of  the  land 
is  not  gowl."     The  District  Magistrate  dismissed  the  case  for 
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want  of  jurisdiction  because,  in  his  opinion,  the  title  to  real  estate 
was  involved.    Civ.  L,,  Sec.  1119. 

It  appears  from  the  defendant's  own  testimony  that  he  was 
in  possession  of  the  land  at  the  time  of  the  trial,  that  he  had 
built  a  house  on  it  and  was  receiving  rent  for  it  and  that  no 
action  had  been  brought  against  him  for  the  land.  It  does  not 
appear  even  that  his  title  had  ever  been  questioned  except  by 
himself. 

In  our  opinion,  the  District  Magistrate  should  have  retained 
jurisdiction  on  the  ground  that  the  defect  or  want  of  title,  if 
any,  could  not  be  set  up  under  the  circumstances.  "The  doc- 
trine is  well  established  that  where  the  grantee  has  been  put  in 
possession  of  land  conveyed  with  covenants  of  warranty,  and  has 
not  been  ousted  or  otherwise  disturbed  in  his  possession,  he  can- 
not refuse  payment  of  the  purchase  price  according  to  his  agree- 
ment by  showing  that  some  third  person  had  title  adverse  to  his 
grantor,  even  though  he  did  not  know  of  such  adverse  claim 
at  the  time  he  took  his  deed,  if  no  fraud  was  practiced  on  him." 
Jotirolmoti  V.  Eitrng^  80  Fed.  R.  604,  610. 

*^The  general  principle  *  *  *  that  mere  absence  of  title 
will  not,  of  itself,  constitute  a  valid  defence  to  the  payment  of 
securities  given  for  the  purchase  money,  has  been  very  gen- 
erally recognized  throughout  the  United  States,  and,  apart  from 
local  legislation  or  practice,  it  may  be  considered  as  settled  that 
in  cases  free  from  fraud,  the  purchaser  will  not,  when  sued  at  law 
for  the  purchase  money,  be  allowed  to  detain  it,  unless,  in  the 
case  of  a  covenant  against  incumbrances,  he  has  so  paid  the 
amount  or  otherwise  suffered  actual  loss  as  to  entitle  him  to  pre- 
sent damages;  or,  in  case  of  the  covenants  being  those  for  quiet 
enjoyment  or  warranty,  there  has  been  an  actual  or  constructive 
eviction."  Rawle,  Cov.  for  Tit.,  Sec.  333.  See  also  1  Randolph, 
Com.  Paper,  Sees.  545-547;  Paiion  r.  Taylor,  7  How.  132, 
159;  Xormmi  r.  Lee,  2  Black  499;  Alger  i\  Ayidcr^on,  92  Fed. 
R.  696,  713. 

The  appeal  is  sustained,  the  judgment  appealed  from  set  aside 
and  the  case  remanded  to  the  District  Magistrate  for  further 
proceedingis. 

Achi  d  Johnson  for  plaintiff. 

Holmies  &  Stanley  for  defendant. 
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APPEAL  OF  HENRY  E.  COOPER,  Secretary  of  the 

Territory. 

Appeal  from  the  Auditor. 

Submitted  April  21,  1902.  Decided  June  7,  1902. 

Freak,  C.J.,  Galbraith  and  Perry,  JJ. 

The  salaries  appropriation  act  (1901,  p.  43,  Act  3,  §3)  provides  that  a 
peraon  who  hoMs  more  than  one  office  shall  not  draw  more  than 
the  salary  of  the  higheet  if  that  amounts  to  $1200  a  year.  The 
current  expense  act  contains  no  such  provision.    Held, 

This  provision  applies  where  the  salary  of  one  such  office  is  payable 
under  the  former  act  and  the  salary  of  the  other,  under  the 
latter  act. 

Within  the  meaning  of  this  provision,  deputy-sheriffs,  public  land 
agents  and  inspectors  of  election  are  officers,  but  public  school 
teachers  and  clerks  of  election  precincts  are  not. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

W.  A.  Ray,  E.  W.  Estep  and  J.  W.  Moananli  served  as  in- 
speotore  of  election  in  the  First  Representative  District,  Island 
of  Hawaii,  and  AVm.  Ragsdale  Kamanao,  as  clerk  of  the  Second 
Precinct  in  said  District,  at  a  special  deletion  held  December  9, 
1901.  At  tJiat  time  Ray  and  Estep  as  princii)als  of  public 
schools,  Moanauli  as  a  deputy  sheriff  and  Kanianao  as  a  sub- 
agent  of  public  lands,  were  each  drawing  from  the  government 
a  salarv'  at  the  rate  of  $1200  a  year.  The  question  is  whether 
they  are  entitled  to  pay  as  such  insi>ectors  and  clerk  respectively 
in  view  of  the  following  provision  of  the  salaries  appropriation 
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act  of  1901:  "Section  3.  No  person  holding  more  than  one 
office  shall  be  authorized  to  draw  more  than  the  salary  of  the 
highest  grade  of  the  office  held  by  him  if  the  salary  of  any 
office  held  bv  him  shall  amount  to  Twelve  Hundred  Dollars  or 
more  per  annum,  and  he  shall  be  entitled  to  no  other  compensa- 
tion." The  Auditor  held  this  section  applicable  and  declined 
to  issue  the  necessary  warrants.    The  Secretary  appealed. 

The  salaries  of  the  teachers,  deputy  sheriff  and  land  agent  are 
payable  out  of  the  salaries  appropriation  act  above  referred  to, 
being  Act  3  (p.  43)  of  the  extra  session.  Their  compensation  as 
inj&})ectors  and  clerk  are  payable,  if  at  all,  out  of  the  appropria- 
tion for  "expenses  of  election,"  under  the  Secretary's  control, 
in  the  current  expense  appropriation  act,  being  Act  4  of  the 
same  session, — they  being  entitled  to  $10  each  for  the  day's  ser- 
vices, the  inspectors  by  express  provision  (Civ.  L.  p.  824),  the 
clerk  by  contract  with  the  inspectoi-s,  they  having  employed  hini 
as  necessary  to  the  holding  of  the  election.  This  case  is  of  com- 
paratively little  importance  in  itself,  but  is  said  to  be  of  greats  r 
importance  because  of  other  cases  that  arise  from  time  to  time  in- 
volving the  same  principles. 

1.  As  to  Moanauli,  it  is  clear  that  he  was  an  officer  as  an  in- 
spector  (Org.  Act,  §§C4,  80;  Civ.  L.,  p|).  809-824)  and  also  as 
deputy  sherijHF  (Org.  Act,  §79;  Civ.  L.,  §§1032-1045;  Laws  of 
1901,  p.  48).  The  only  qucf^tion,  therefore,  as  to  him  is,  whether 
the  section  above  quoted,  which  of  course  applies  to  his  salary  as 
deputy  sheriff,  the  appropriation  for  which  is  made  in  the  same 
act,  applies  also  to  his  compensation  as  inspector,  the  appropria- 
tion for  which  is  made  in  the  next  following  act.  It  is  stated 
that  thL-i  section  has  been  reenacted  in  appropriation  bills  at 
each  session  of  the  legislature  for  forty  years,  and  that  each 
appropriation  bill  is  limited  as  to  its  duration*  and  it  i>  contended 
that  the  section  in  question  has  not  the  effect  of  general  legisla- 
tion but  is  limited  in  its  operation  to  other  parts  of  the  same  act. 
It  may  p^erhaps  be  a  que:?tion  whether  this  ])r()vision  is  of  a  more 
permanent  nature  than  the  rest  of  the  act  (se^e,  however,  U.  S,  v. 
Mouaty  124  U.  S.  303),  but,  assuming  that  it  is  not,  it  does  not 
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follow  that  it  has  no  application  to  a  case  in  which  one  of  the 
salaries  is  payable  under  another  act  covering  the  same  period 
and  passed  at  the  same  tima  The  language  is  very  general— 
"no  person  holding  more  than  one  office  shall,"  etc.,  "if  the 
salary  of  any  office  held  by  him  shall,"  etc.,  "and  he  shall  be 
entitled  to  no  other  or  further  compensation."  But  the  letter 
and  the  reason  of  the  provision  would  seem  to  apply  to  all  cases 
in  which  more  than  one  office  is  held  by  one  person.  It  would 
seem  at  least  to  apply  where  one  of  the  salaries  is  provided  for 
in  the  same  act. 

It  is  contended  that  executive  usage  and  custom  support  the 
contention  of  the  appellee,  inasmuch  as  officers  in  receipt  of 
salaries  up  to  the  statutory  limit  have  repeatedly  been  com- 
pensated for  extra  services  not  required  of  them  as  such  officers. 
In  the  enumerated  instances  the  compensation  was  paid  to  such 
persons  as  mere  employees  and  not  as  officers,  and  so  such  cases 
are  distinguishable  from  this  case. 

2.  As  to  Kamanao,  he  was  an  officer  as  land  agent  (Civ.  L., 
§192  et  seq,;  Laws  of  1901,  p.  56),  and  the  crucial  question  is, 
whether  he  was  also  an  officer  as  clerk  of  the  election  precinct. 
There  is  no  definition  that  can  be  applied  to  all  cases  as  to  what 
constitutes  one  an  officer.  But  in  our  opinion  one  is  not  an 
officer  where,  as  in  this  instance,  the  law  does  not  recognize  him 
by  providing  for  his  appointment  or  his  pay  or  his  duties  or  in 
any  way,  but  he  is  engaged  by  other  officers  to  temporarily 
assist  them  and  is  paid  according  to  his  contract  with  them  out  of 
an  appropriation  for  general  expenses.  He  was  a  mere  em- 
ployee.   See  Mechem,  Pub.  Of.,  Oh.  1. 

3.  As  to  Ray  and  Estep,  they  were  officers  as  inspectors,  but 
were  they  officers  as  principals  of  public  schools?  This  is  a  ques- 
tion upon  which  there  might  be  some  difference  of  opinion. 
Their  status  in  this  respect  is  the  same  as  that  of  teachers.  That 
would  naturally  be  the  case  and  the  statute  recognizes  it.  Oiv. 
L.,  §110.  Possibly  teachers  are  \vithin  the  reason  of  the  law, 
though  that  is  not  altogether  clear.  But  they  do  not  appear  to 
be  within  its  letter,  and  it  would  be  unsafe  to  speculate  on  the 
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intention  of  the  legislature.  In  our  opinion,  public  school 
teachers  are  not  officers  or  holders  of  offices  within  the  meaning 
of  the  statute.  They  are  employees.  They  are  not  appointed 
strictly  speaking.  They  are  not  required  to  take  an  oath  of 
office  or  to  give  a  bond.  Their  duties  are  determined  for  the 
most  part  by  the  Department  of  Public  Instruction  rather  than 
by  law.  Their  relation  to  the  public  or  to  the  department  is 
rather  contractual  than  official.  Their  salaries  are  not  speci- 
fically provided  for  by  law,  but  are  paid  along  with  other  ex- 
penses out  of  a  general  appropriation  in  such  amounts  and  at 
such  times  as  the  Department  determines.  Laws,  1901,  p.  56. 
They  do  not  exercise  sovereign  functions.  See  Civ.  L.,  §§107, 
110,  111,  113,  119,  124,  125;  P.  L.,  §§139 V3.  Public  school 
teachers  are  not  generally  considered  officers  elsewhere.  Sey- 
mour V.  Over-River  School  Distriety  53  Conn.  502;  Butler  v. 
Regents,  32  Wis.  124;  Commonwealth  v.  Board,  187  Pa.  St. 
70  (41  L  R  A.  498). 

Our  opinion  is  that  the  Auditor  properly  declined  to  issue  a 
warrant  for  the  inspector  Moanauli  but  erroneously  declined  to 
issue  warrants  for  the  other  inspectors  and  the  clerk. 

Judgment  accordingly. 

Secretary  H.  E.  Cooper  in  person. 

Attomey-Qeneral  E.  P.  Dole  for  the  Auditor. 
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THE  TERRITORY  OF  HAWAII  r.  WILLIAM  SAVIDGE, 
HARKY  JUE:N^  and  J.  H.  SCHNACK. 

Exceptions  from  Circuit  Court,  First  Cikcdit. 

Submitted  April  25,  1902.  Decideb  June  10,  1902. 

Freak,  C J.,  Galbraith  ajs'd  Perry,  JJ. 

One  who  is  out  of  poesession  of  real  property,  though  entitled  thereto, 
may  not,  taking  the  law  into  his  own  hands,  recover  such  poa- 
session  by  force. 

One  who  is  in  the  actual  peaceable  possession  of  real  property,  may 
defend  that  possession  by  the  use  of  such  force  as  may  be  reason- 
ably necessary  for  that  purpoee. 

What  is  actual  peaceable  possession  within  the  meaning  of  this  rule,  is 
to  be  determined  in  view  of  the  ci  cumstances  of  each  particular 
case. 

Where  an  illegal  sentence  has  been  imposed,  the  case  may  be  remanded 
to  the  trial  court  for  the  imposition  of  a  legal  sentence. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

The  defendants  were  tried  before  a  jury  upon  a  charge  of 
assault  and  battery  and  convicted.  The  bill  sets  forth  a  number 
of  exceptions. 

The  case  for  the  prosecution  was,  briefly,  that  one  Kamakee 
(w),  the  complaining  witness,  was  in  possession  of  a  certain 
dwelling-house  and  land  situate  in  Honolulu  and  that  the  de- 
fendants entered  upon  and  fore  ibly  removed  her  from  the  prem- 
ises and  dispossessed  her.  The  evidence  adduced,  while  it  would 
support  a  finding  that  the  defendants  used  force  in  removing 
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the  complaining  witness,  would  not  support  a  finding  that  they 
or  anv  of  them  used  any  more  force  than  was  reasonably  neces- 
sary  to  accomplish  that  purpose. 

Tn  direct  examination  the  complainant  referred  to  the  house 
and  land  as  her  own  and  testified,  among  other  things,  that  she 
had  lived  there  twenty  years  and  over.  The  following  ques- 
tions were  asked  her  on  cross-examination:  "Don't  you  remem- 
ber of  giving  Kahanuapo  a  deed  of  this  land  in  1889?"  "Did 
you  deed  your  property  away  in  1889?"  "Now,  madame,  have 
you  any  recollection  of  having  disposed  of  that  land?"  Objec- 
tions to  these  questions  were  sustained;  exceptions  1,  2  and  3 
are  to  these  rulings.  Exception  7  is  to  the  ruling  sustaining  the 
objection  to  the  following  question  asked  of  another  witness  for 
the  prosecution:  "So  the  old  lady,  when  she  was  being  taken 
out,  as  you  say,  made  the  remark  that  the  land  was  hers,  that 
she  had  been  robbed  of  it  by  Kahanuapo.  Xow,  who  is  this  Ka- 
hanuapo?" Exception  11:  Defendant  Schnack  in  direct  ex- 
amination, in  answer  to  the  question,  "Who  was  the  owner  of 
that  property?"  said,  "I  am."  This  testimony  was  objected  to 
and  the  objection  sustained. 

In  support  of  these  exceptions  it  is  contended  that  the  de- 
fendants were  entitled  to  show  that  at  the  time  of  the  alleged 
assault  they,  and  not  the  complainant,  were  in  the  actual 
peaceable  possession  of  the  premises  and  were  therefore  justified 
in  using  all  necessary  force  in  defending  that  possession  from 
interference  by  the  complainant.  Assuming  this  contention  to 
be  good,  still  the  exceptions  under  consideration  cannot  be  sus-* 
tained  on  that  ground.  The  questions  asked  and  the  testimony 
excluded  were  not  directed  to  the  issue  as  to  the  actual  peace- 
able possession  but  solely  to  that  of  title.  Moreover,  taking  the 
defendants'  view  of  the  facts  and  assuming  that  they  had  been 
in  possession  through  their  tenants  until  a  few  months  ^mor  to 
the  date  of  the  alleged  assault,  it  appeared  from  Schnaek's  own 
evidence  that  some  time  prior  to  the  date  in  question  he  had 
made  a  trip  to  the  mainland  for  the  benefit  of  his  health  and 
that  shortly  before  leaving  he  learned  that  some  natives,  pre- 
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sumably  the  complainant  and  those  under  her,  were  living  on 
the  property  but  took  no  action  at  the  time  because  his  time  was 
limited  and  so  as  not  to  "put  himself  out."  On  counsel's  state- 
ment of  the  facts  desired  to  be  proved,  Schnack  w^as  out  of  the 
Territory  for  some  months  and  during  all  of  that  time  complain- 
ant lived  on  the  premises.  Who  has  the  actual  peaceable  pos- 
session of  a  dwelling-house,  is  a  question  to  be  determined  in 
view  of  the  circumstances  of  each  particular  case  and  may,  un- 
der some  circumstances,  be  a  difficult  one  to  determine.  In  this 
case,  however,  we  think  that,  upon  the  facts  desired  to  be  proved, 
the  complainant  was  in  the  actual  peaceable  possession  of  the 
premises  within  the  meaning  of  the  rule  under  discussion. 

As  cross-examination  of  the  complaint  as  to  the  length  of  her 
possession,  the  questions  asked  her  might,  in  the  discretion  of 
the  trial  court,  have  been  properly  allowed  as  leading  up  to 
questions  on  the  subject  of  the  actual  possession;  still  in  the 
absence  of  any  such  further  attempted  cross-examination  it  can- 
not be  held  that  their  exclusion  was  prejudicial  error. 

On  the  subject  of  the  title,  the  more  enlightened  and  the 
well  recognized  rule,  is  that,  while  one  who  is  rightfully  in  pos- 
session may  defend  that  possession  by  the  use  of  all  necessary 
force,  one  who  is  out  of  possession,  though  entitled  thereto,  may 
not,  taking  the  law  into  his  own  hands,  recover  it  by  force. 
"The  law  does  not  justify  the  owner  of  real  or  personal  property 
in  taking  possession  of  it  by  his  own  act,  from  another,  unless 
he  can  do  so  without  violence  or  a  breach  of  the  peace." — Corey 
V.  The  People^  45  Barb.  262.  "Such  is  the  claim  of  right  set 
up  by  these  pleas;  a  claim  manifestly  opposed  to  the  funda- 
mental principles  of  civil  government.  The  law  does  not  allow 
any  one  to  break  the  peace  and  forcibly  redress  his  private 
wrongs.  He  may  make  use  of  force  to  defend  his  lawful  pos- 
session, but,  being  dispossessed,  he  has  no  right  to  recover  posses- 
sion, by  force,  and  by  a  breach  of  the  peace.  *  *  *  This 
principle  applies  to  the  possession  and  dispossession  of  personal 
property,  and  ougHt  especially  'to  be  rigidlv  observed  in  relation 
to  a  man's  dwelling-house,  in  which  he  is  pe<Miliarly  protected 
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by  the  \rw.''— Sampson  v.  Henrys  11  Pick.  379,  387.  "Admit- 
ting the  defendant  had  such  right"  (to  the  possession)  "it  most 
clearly  would  not  justify  him  in  committing  an  assault  and  bat- 
tery upon  the  plaintiff  for  the  purpose  of  reducing  his  right  to 
actual  possession.  If  he  had  the  possession  in  fact,  the  law 
would  justify  him  in  using  violence,  if  necessary,  in  order  to  de- 
fend his  possession;  and  so  the  jury  were  instructed.  It  cannot 
be  necessary  to  refer  to  authorities  for  the  purpose  of  establish- 
ing these  propositions." — Parsons  v.  J5rmrw,  15  Barb.  590^ 
593.  See  also  Railicay  r.  Harris^  122  U.  S.  597,  606,  607; 
RaUroad  t\  Johnson,  119  U.  S.  608,  611. 

Exception  10  was  to  the  refusal  of  the  trial  court  to  permit 
a  witness  for  the  prosecution  to  be  asked  what  interest  he  had 
in  the  property  in  question,  the  object  of  the  cross-examination 
being  to  show  bias  on  the  part  of  the  witness.  The  witness  had 
already  stated  that  he  had  an  interest  in  the  land.  Under  all  of 
the  circumstances  of  the  case  we  think  that  the  error,  if  any, 
was  not  prejudicial  or  reversible. 

Exception  16  is  to  the  denial  of  a  motion  for  a  new  trial  based 
on  the  ground  of  misconduct  on  the  part  of  one  of  the  jurors. 
The  facts  constituting  the  alleged  misconduct  were  supported  by 
the  affidavit  of  but  one  person  and  were  denied  by  the  juror  on 
affidavit.  We  cannot  say  that  the  juror  was  satisfactorily  shown- 
to  be  disqualified  or  that  the  trial  court  erred  in  denying  the- 
motion. 

Defendants  Schnack  and  Juen  were  each  sentenced  to  im- 
prisonment for  twenty  days,  without  hard  labor.  This  was  error. 
The  statute  does  not  permit  <uch  a  sentence,  but  requires  either 
a  fine  or  imprisonment  at  hard  labor.  See  Penal  Laws,  Section 
63.  That  where  such  an  error  has  been  made  we  may  remand 
the  cause  to  the  trial  court  with  directions  to  impose  a  new  and 
legal  sentence,  was  decided  in  the  case  of  Territory  v,  Poloakaj 
13  Haw.  335,  337. 

The  exceptions  not  herein  considered  have  been  abandoned. 

The  sentences  of  the  defendants  Schnack  and  Juen  are  set 
19- D 
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aside  and  the  case  remanded  to  the  Circuit  Court  of  the  First 
Circuit  for  the  imposition  of  legal  sentences  upon  the  two  de- 
fendants named,  or  for  such  other  proceedings  as  may  be  proper. 

Deputy  Attorney-General  Catheart  and  J.  M.  Davidson  for 
the  prosecution. 

Kinney  J  Ballou  &  McClanahan  for  the  defendants. 


LEWERS  ^^  COOKE,  Ltd.  v.  J.  W.  REDHOUSE. 


Appeal  from  Second  District  Magistrate,  Honolulu. 
Submitted  June  12,  1902.  Decided  June  25,  1902. 

Fbbar,  C.J.,  Galbraith  and  Perry,  JJ. 

The  provision  of  the  Federal  Constitution  oonf erring  the  right  of  trial 
by  jury  in  suits  at  connnon  law  where  the  value  In  controversy 
exceeds  twenty  dollars,  is  sufficiently  complied  with  in  cases  within 
the  Jurisdiction  of  District  Magistrates  under  our  statutes  if  a  trial 
by  Jury  is  allowed  on  appeal  in  the  Circuit  Court. 

An  entire  claim  cannot  be  split  for  the  purpose  of  bringring  separate 
actions  on  the  different  parts  within  the  Jurisdiction  of  an  inferior 
court. 

The  amount  for  which  Judgment  is  asked  and  not  the  amount  due 
determines  wliether  the  case  is  within  the  Jurisdiction  of  the  court. 

A  portion  of  an  entire  claim  may  be  waived  for  the  puniose  of  bringing 
action  on  the  balance  within  the  jurisdiction  of  an  Inferior  court. 

An  ordinary  continuous  running  book  account  Is  such  an  entire  claim 
as  cannot  be  split  for  the  purpose  of  bringing  several  actions  on  the 
different  parts. 

If  action  i>s  brought  on  a  part  only  of  an  entire  claim,  the  re&t  will  be 

deemed  to  be  waived. 
If  action  is  brought  on  a  part  of  an  entire  claim,  the  pant  being  within 
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and  the  whole  being  beyond  the  jurisdiction  of  the  court,  the  result 
will  be,  not  that  the  court  will  not  have  jurisdiction,  but  that  the 
judgment  will  bar  further  action  on  the  balance  of  the  claim. 

Semble,  that  attorney's  commissions  and  costs  allowed  by  staitute, 
though  prayed  for,  should  not  be  included  in  determining  whether 
the  amount  sued  for  is  within  the  jurisdiction  of  the  court,  but 

Interest,  whether  allowed  by  the  terms  of  the  contract  or  by  law  as 
damages  for  the  detention  of  money,  should  be  included  if  prayed 
for. 

While  interest  may  be  waived  either  expressly  or  by  omission  to  pray 
for  it,  so  as  to  bring  a  case  within  the  jurisdiction  of  an  Inferior 
court,  or,  if  not  prayed  for,  may  be  remitted  in  case  the  judgment 
includes  it,  yet,  if  prayed  for  and  allowed  in  the  judgment,  the 
error  cannot  be  cured  by  remitting  the  excess  beyond  the  jurisdic- 
tional amount,  since  the  court  never  .icquired  jurisdiction  over  the 
case  and  its  judgment  is  absolutely  void. 

The  question  of  want  of  jurisdiction  may  be  raised  in  this  court 
although  the  record  of  the  lower  court  does  not  show  that  it  was 
raised  there  except  in  the  notice  of  appeal  filed  after  judgment  was 
rendered. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

Several  questions  are  raised  on  this  appeal  on  points  of  law 
from  the  District  Magistrate. 

1.  That  the  Magistrate  was  without  jurisdiction  to  try  the 
case  for  the  reason  that  the  7th  Amendment  to  thfe  Federal 
Constitution  confers  the  right  of  trial  by  jury  in  suits  at  com- 
mon law  where  the  value  in  controversy  exceeds  twenty  dollars, 
and  that  in  this  case  such  value  did  exceed  such  amount  and 
that  there  is  no  jury  in  the  District  Court.  This  constitutional 
provision  is  sufficiently  complied  with  if,  as  is  the  case  here,  a 
trial  by  jury  is  allowed  on  appeal  to  the  Circuit  Court.  Capital 
Tractim  Go.  v.  Hof,  174  U.  S.  1. 

2.  That  the  District  Magistrate  was  without  jurisdiction  be- 
cause the  plaintiff's  claim  exceeded  the  amount  over  which  the 
Magistrate  had  jurisdiction.  The  action  was  for  $297.39  (be- 
sides interest  and  costs)  on  book  account  for  goods  sold  and 
delivered,  but  it  appeared  by  the  plaintiff's  own  evidence  that 
the  total  balance  due  on  the  account  was  $367.63  and  that  this 
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had  been  split  for  the  purpose  of  bringing  the  case  within  the 
jurisdiction  of  the  Magistrate,  which  extends  to  $300  only.  It 
is  contended  that  a  claim  cannot  be  split  for  such  purpose. 

The  prevailing  rule  is  that  an  entire  claim  cannot  be  split 
for  the  purpose  of  bringing  several  actions  on  the  different 
parts  within  the  jurisdiction  of  an  inferior  court.  This  rule  is 
based  upon  the  maxims  that  it  is  for  the  public  good  that  there 
be  an  end  of  litigation  and  that  no  one  ou^ht  to  be  twice  vexed 
by  one  and  the  same  cause.  But  what  is  the  result  if  an  action 
is  brought  on  a  part  only  of  the  cause?  Is  it  to  oust  the  court 
of  jurisdiction  or  is  it  merely  to  prevent  a  second  action  upon 
the  balance  of  the  cause? 

It  is  settled  that  the  amount  prayed  for  and  not  the  amount 
due  determines  whether  the  case  is  within  the  jurisdiction  of 
the  court;  also  that  one  may  waive  a  portion  of  his  claim  in 
order  to  bring  his  action  within  the  jurisdiction  of  an  inferior 
court.    Volcano  S.  d  T.  Co.-,  v.  Hayashiy  13  Haw.  695. 

The  questions  then  arise,  whether  a  claim  for  the  balance 
due  on  a  running  book  account  for  goods  sold  and  delivered 
from  time  to  time  is  an  entire  claim  such  as  cannot  be  split  for 
the  purpose  of  bringing  different  actions  on  the  different  parts, 
and,  if  it  is,  whether  there  has  been  a  waiver  of  the  part  not  em- 
braced in  this  action? 

Although  a  book  account  with  one  concern  may  be  separable, 
if  the  circumstances  are  such  as  to  show  such  intention,  as 
where  the  concern  carries  on  different  lines  of  business  and 
keeps  separate  books  for  each  line,  or  perhaps  where  the  account 
has  been  broken  for  a  long  period  even  though  but  one  set  of 
books  has  been  kept,  yet  the  prevailing  view  is  that  an  ordinary 
running  account  though  covering  many  different  items  cannot 
be  split.  Lucas  v.  Le  Comptc,  42  111.  303;  Buck  v.  Wilson , 
113  Pa.  St.  430;  Memmvr  t\  Carey,  30  Minn.  458;  Borgesser 
r.  Hwrrison,  12  Wis.  544;  Secor  v.  Sturgis  16  N.  Y.  548; 
Plahertif^  Admr,  v.  Taylor,  35  Mo.  447.  The  same  rule 
seems  to  apply  tQ  ca^^es  of  different  instalments  of  interest  or 
rent.    While  different  actions  may  be  brought  on  different  parts 
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from  time  to  time  as  tliey  come  due,  yet  each  action  must  cover 
all  that  are  then  due  or  those  not  included  will  be  deemed 
to  have  been  waived.  It  is  not  necessary  that  there  should  be 
an  express  waiver  of  the  part  not  included.  Indeed,  it  may  not 
appear  at  the  time  that  a  part  has  been  omitted.  But,  if  it  is 
intentially  omitted  or  not  claimed  though  appearing  to  exist  or 
even  though  there  appears  an  intention  not  to  waive  it,  the 
party  will  be  barred  from  subsequently  bringing  another  action 
upon  it  Cases  supra  and  Litchfield  v.  Daniels^  1  Colo.  268; 
Boicditch  V.  Salisbury  J  9  Johns.  366;  CahUl  v.  Dolphy  1 
Johns.  Oes.  333;  Sanborn  v.  Contra  Costa  County j  60  Cal. 
425;  Butcher  v.  Smithy  29  Oh.  St  600;  Hapgood  v.  Doherty^ 
8  Gb»y  373;  Remington  v.  Henry j  6  Bladd.  63;  Carey  v. 
}fUler,  12  K.  I.  337;  Refonned,  &c.y  Church  v.  Brown^  54 
Barb.  191;  Vn.  R.  R.  &  Tr.  Co.  v.  Tranibe,  59  Mo.  355;  Tsfick- 
erson  v.  Rochwelly  90  HI.  460. 

3.  That  the  District  Magistrate  was  without  jurisdiction  be- 
cause the  action  was  for  an  amount  in  excess  of  his  jurisdiction, 
which  is  limited  to  $300.  The  prayer  was  for  "$297.39  dam- 
ages, with  interest,  and  costs."  It  is  contended  that  the  interest 
amounting  to  $16.95,  added  to  the  principal,  made  the  total 
over  $300. 

AttCMmey's  commissions  and  costs  allowed  by  statute  should 
not,  we  presume,  be  included  in  determining  the  jurisdictional 
amount  They  are  not  a  part  of  the  claim  or  of  the  amount 
sued  for.  They  are  incidental  to  the  action  itself.  They  are 
not  due  and  could  not  be  claimed  until  the  termination  of 
the  action.  But  as  to  interest,  it  is  different  Although  there 
are  authorities  oontraj  the  great  weight  of  authority  is  to  the 
effect  that  interest  should  be  included  in  determining  the  juris- 
dictional amount.  That  such  should  be  the  rule  on  principle 
is  clear  when  the  interest  is  provided  for  in  the  contract,  for  it 
is  just  as  much  a  part  of  the  claim  as  the  principal  is.  And  the 
same  is  true  where,  as  in  this  case,  the  interest  is  merely  allowed 
by  law  and  may  be  considered  as  in  the  nature  of  damages. 
This  also  is  part  of  the  amount  claimed,  as  much  so  as  would 
be  a  claim  for  damages  for  the  detention  of  sf)ecific  property. 
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And  it  is  so  held,  i^tate  v.  Superior  Courts  9  Wash.  369; 
Plunket  V.  EvanSy  2  S.  D.  434 ;  Howell  v.  Burnett^  20  N.  J.  L. 
265;  Parhhurst  v.  Spalding^  17  Vt.  527;  Paige  v.  Morgan^ 
28  Vt  565:  Kirk  v.  Grant,  67  Md.  418  (10  Atl.  230);  Ball 
V.  Bigganij  23  Pac.  (Kans)  565. 

But  may  not  the  want  of  jurisdiction  be  restored  by  permit- 
ting the  plaintiff  to  remit  the  amount  in  excess  of  the  jurisdic- 
tion to  the  District  Magistrate?  If  the  claim  had  been  for  a 
sum  within  that  jurisdiction,  and  the  judgment  for  a  sum  in 
excess  of  it,  the  error  could  be  cured  by  remitting  the  excess, 
for  the  Magistrate  would  have  had  jurisdiction  of  the  case  but 
would  merely  have  erred  in  its  judgment,  which  error  could  be 
corrected  on  appeal.  But  since  in  this  case  the  action  itself  was 
for  an  amount  ahove  $300,  the  Magistrate  never  acquired  juris- 
diction of  the  case  and  his  judgment  was  absolutely  void. 
Pltmket  v.  EvanSj  Supra,  See  also  McQnade  v.  O^NeHly  15 
Gray  52;  Hearn  v.  Cntberth,  10  Tex.  216;  Quayk  r.  GleUj  57 
Pac.  (Ida.)  308.  This  would  seem  to  follow  from  the  general 
rule  that  where  an  inferior  court  has  no  jurisdiction,  an  appel- 
late court  cannot  entertain  an  appeal  except  for  the  purpose 
of  reversing  the  judgment  below,  or  affirming  it  in  case  that 
court  has  dismissed  the  action  for  want  of  jurisdiction. 

It  is  true  that  on  most  of  these  points  there  is  considerable 
contrariety  of  opinion,  but  the  foregoing  views  seem  to  be  in 
harmony  with  reason  and  the  weight  of  authority.  For  further 
authorities  see  note  to  Hun  ton  v.  Lucej  28L.  RA.  221;1  Enc 
PI.  &  Pr.  53-6,  707  et  seq.  and  notes;  31  Cent.  Dig.  1027  et  aeq. 

This  being  a  question  of  jurisdiction  over  the  subject  matter, 
it  may  be  raised  in  this  court  on  appeal,  even  though  the  record 
of  the  district  court  does  not  show  that  it  was  raised  there  ex- 
cept in  the  notice  of  appeal  filed  after  judgment  was  rendered. 
See  Tong  On  v.  Tai  Kee,  11  Haw.  424;  Wedgetoood  v.  ParVy 
112  la.  514. 

It  is  unnecessary  for  the  purposes  of  this  case  to  decide  all 
the  foregoing  questions,  but  as  they  are  closely  related  and  most 
of  those  not  here  involved  are  involved  in  other  cases  now  be- 
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fore  the  court  and  about  to  be.  decided,  it  was  deemed  best  to 
consider  all  these  questions  in  one  opinion. 

The  judgment  appealed  from  is  reversed  on  the  ground  that 
the  ad  darnnum  for  principal  and  interest  exceeded  the  amount 
over  which  the  District  Magistrate  could  take  jurisdiction,  and 
the  case  is  dismissed  without  prejudice. 

Peterson  &  Matthewman  for  plaintiff. 

J.  T.  De  Bolt  for  defendant. 


SARAH  PHILLIPS,  M.  GREEN  and  M.  PHILLIPS,  part- 
ners under  the  name  of  M.  PHILLIPS  &  CO.  v.  LEE 
CHONG,  LEE  LET,  LEE  TAI,  LEE  YOUNG,  LEE 
TUN,  LEE  PENG,  WONG  SHUEY  KING  and 
YOUNG  TONG,  partners  under  the  name  of  THE  LUN 
CHONG  COMPANY,  defendants,  and  J.  H.  Fisher, 
Garnishee. 

SAME  V.  SAME. 

Appeal  from  Second  District  ^Magistrate,  Honolulu. 

Submitted  June  12,  1902.  Decided  June  25,  1902. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

When  an  appeal  bond  is  made  out  to  the  court  instead  of  to  the  clerk, 
the  remf'dy  is  not  to  dismi-ss  the  appeal  but  to  order  an  amendment 
of  the  bond,  under  Civ.  L.,  §  1469. 

Points  of  law  on  appeal  from  a  District  Magistrate  held  set  out  with 

sufficient  clearness  under  the  circumstances. 
Letcers  <C-  CooAt  t\  ftedhousr,  ante  290,  followed  as  to  the  splitting  of 
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claims  so  as  to  bring  them  within  the  jurisdiction  of  a  District 
Magistrate. 

When  a  claim  is  split  for  such  purpose,  the  proper  course  is  to  show 
in  the  second  action  that  the  claim  has  been  adjudicated  in  the  first 
action,  and  not  to  object  to  the  Jurisdiction  of  the  court  o<n  the 
gix)und  that  the  claim  sued  on  is  only  a  part  of  a  larger  claim, 
irrespective  of  whether  the  balance  has  been  adjudicated  or  sued  on. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

These  are  two  actions  of  assumpsit  between  the  same  parties. 
Similar  questions  being  involved  in  both  eases,  they  were  heard 
together  in  this  Court. 

The  plaintiffs  first  moved  that  the  appeal  be  dismissed  on  the 
groimds  (1)  that  the  appeal  bond  ran  to  the  Supreme  Court 
instead  of  to  the  Clerk,  and  (2)  that  it  was  not  stated  clearly 
and  concisely  in  the  appeal  what  adverse  rulings  were  appealed 
from. 

This  motion  was  overruled  at  the  hearing  so  far  as  the  first 
ground  was  concerned  and  the  defendants  were  ordered  to  file 
an  amended  bond.  Civ.  L.  §§  1459,  1460;  Wright  v.  Brmcn^ 
11  Haw.  401;  Murray  v.  Colburn^  9  Haw.  424. 

As  to  the  other  ground,  the  certificate  of  appeal  in  the  first 
case  sets  out  with  ordinary  clearness  and  conciseness  several 
points  of  law  upon  which  the  appeal  is  taken.  In  the  second 
ease,  it  refers  for  the  points  of  law  to  an  annexed  paper.  This 
paper  sets  forth  briefly  a  statement  of  the  facts,  the  action  taken 
by  the  defendants  and  the  ruling  of  the  Magistrate  in  respect 
of  each  of  several  questions  that  were  raised  in  the  case,  with- 
out stating  briefly  in  general  terms  the  mere  propositions  of 
law  relied  on  by  the  defendants.  This  was  sufficient  The 
points  of  law  appear  more  clearly  than  they  did  in  Hamburg  v. 
Namvraj  13  Haw.  702,  in  which  the  statement  of  the  points 
of  law  was  held  sufficient. 

Several  questions  were  raised  upon  the  merits.  One  is  that 
the  Magistrate  was  without  jurisdiction  because  the  claim  ex- 
ceeded the  amount  of  $300,  the  limit  of  his  jurisdiction.  It 
seems  that  the  actions  were  for  $201.53  and  $176  respectively 
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(besides  interest  and  costs),  these  being  the  totals  of  different 
parts  of  a  single  continuous  running  account  for  goods  sold 
and  delivered.  The  defendants  first  presented  a  plea  in  bar 
which  was  overruled.  So  far  as  appears  there  was  nothing  at 
that  stage  in  either  case  to  show  that  the  amount  sued  for  was 
only  a  part  of  a  larger  claim.  Upon  the  plaintiffs'  closing  in 
the  first  case,  the  defendants  moved  for  a  nonsuit  on  the  ground 
that  the  court  had  no  jurisdiction,  as  the  account  sued  on  was 
only  a  part  of  a  larger  continuous  account  exceeding  $300,  and 
that  the  plaintiffs  had  not  waived  the  balance.  In  the  second 
case  it  was  stipulated  that  the  evidence  and  plea  in  bar,  as  it  is 
called,  would  be  the  same  as  in  the  first,  thus  placing  the  two 
cases  upon  the  same  footing.  Defendants'  counsel  in  his  brief 
emphasizes  the  contention  that  the  Magistrate  was  absolutely 
without  jurisdiction  because,  although  a  part  of  the  claim  migiht 
have  been  waived,  it  was  not  waived,  and  the  total  account 
exceeded  $300.  This  contention  was  made  in  the  lower  court, 
as  it  is  here,  in  each  case  entirely  irrespective  of  the  question 
whether  the  balance  had  been  sued  upon  in  the  other  case  or 
whether  judgment  had  been  given  for  a  part  of  the  entire 
account  in  one  case. 

In  Lewcrs  <Sc  Cooke,  Ltd.,  v.  liedlionst'j  ante  290,  we  have  just 
decided  that,  although  an  entire  claim  like  that  here  involved 
cannot  be  split  for  the  purpose  of  bringing  different  actions  on 
the  different  parts  within  the  jurisdiction  of  an  inferior  court, 
yet  the  bringing  of  an  action  on  a  part  is  not  forbidden,  but 
merely  bars  the  right  to  bring  another  action  on  the  balance  of 
the  claim,  on  the  principle  that  the  whole  claim  will  be  deemed 
to  have  been  settled  in  the  first  action,  the  part  not  sued  for 
therein  being  deemed  to  have  been  waived.  Accordingly  the 
Magistrate  had  jurisdiction  in  the  first  of  these  actions  and  the 
proper  course  for  the  defendants  to  have  pursued  was  to  plead 
or  show  in  the  second  action  that  the  whole  claim  had  been 
settled  in  the  first  action. 

But  the  defendants  did  not  do  that  They  merely  objected 
in  the  second  action  that  the  Magistrate  did  not  have  jurisdic- 
tion, because  the  claim    sued  on  was  a  part  only    of  a  larger 
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claim  exceeding  $300,  and  irrespective  of  whether  the  rest  of 
the  claim  had  been  adjudicated  or  even  sued  on  in  the  first  case. 
The  Magistrate  had  jurisdiction  of  the  second  action  even 
though  the  claim  which  was  the  subject  of  that  action  had  been 
previously  adjudicated.  It  was  the  defendants'  privilege  to 
plead  the  previous  adjudication  or  not,  as  they  pleased.  They 
did  not  do  so.  If  they  had  done  so,  the  Magistrate  would  not 
have  lost  jurisdiction.  He  could  not  dismiss  the  case  for  want 
of  jurisdiction.  He  would  retain  jurisdiction  but  give  judg- 
ment for  the  defendants  on  the  merits  of  the  case  on  the  ground 
that  the  proofs  showed  that  nothing  was  owing  by  them  to  the 
plaintiffs.  We  make  no  point  as  to  whether  the  defendants 
made  the  proper  motion — ^whether  it  should  have  been  for  dis- 
missal, nonsuit  or  judgment.  The  point  is  this:  The  defendants 
moved  for  a  nonsuit  on  one  ground.  The  Magistrate  decided 
that  he  could  not  grant  a  nonsuit  on  that  ground.  In  that  he  did 
not  err.  The  defendants  did  not  ask  for  it  on  any  other  ground. 
It  was  at  their  option  to  do  so  or  not. 

As  to  the  garnishee,  it  is  contended  first  that  the  evidence 
does  not  show  that  the  partnership  to  which  the  garnishee  was 
indebted  was  the  same  as  that  composed  of  the  defendants  here- 
in. The  evidence  is  not  clear  on  this  point  but  probably  would 
justify  the  Magistrate's  finding  of  identity  as  a  fact.  However, 
it  is  unnecessary  to  decide  this.  For,  it  is  further  contended, 
and  in  our  opinion  correctly,  that  under  our  statute  of  garnish- 
ment a  debt  owing  by  a  third  party  to  a  defendant  which  did 
not  accrue  until  after  service  of  process  upon  the  garnishee, 
which  was  the  case  here,  cannot  be  held.  Such  is  the  general 
rule  elsewhere,  but  that  is  of  little  consequence  when  we  con- 
sider the  variety  of  statutes  on  this  subject.  Under  some 
statutes  it  is  held  that  debts  accruing  between  service  and  an- 
swer may  be  held.  Our  own  statute  is  very  uncertain  and  to 
some  extent  inconsistent  on  this  point.  The  most  important 
references  in  the  statute  to  the  time  when  the  debt  must  be 
owing,  taken  by  themselves,  would  seem  clearly  to  apply  only 
to  such  debts  as  are  owing,  though  not  necessarily  payable,  at 
the  time  of  service.    The  statute  starts  out  (Civ.  L.,  §  1710)  by 
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giving  the  right  to  garnish  "when  debts  are  due  from  any  per- 
son to  a  debtor,"  not  "when  debts  are  likely  to  become  due," 
and  in  the  same  section  it  provides  that  "from  the  time  of" 
service,  "every  debt  due  from  such  debtor  to  the  defendant, 
shall  be  secured,"  &c.,  and  in  the  next  section  that,  "if  such 
debtor  shall  not  pay  to  the  officer,  when  demanded,  the  debt 
due  to  the  defendant  at  the  time  the  copy  of  the  writ  was  left 
Avith  him,  such  *  *  *  debtor  shall  be  liable,"  &c.  In 
section  1720  the  garnishee  is  permitted  to  come  in  and  be 
examined  before  the  return  day,  instead  of  at  the  return  day,  in 
which  oase,  of  course,  he  could  not  be  held  as  to  any  debts 
that  might  accrue  thereafter  but  before  the  hearing.  But  in 
section  1710  it  is  provided  that  he  shall  be  summoned  to  "dis- 
close whether  he  bas,  or  at  the  time  said  copy  was  served,  had 
any  of  the  goods,"  &c.  "or  is  indebted,"  and  in  the  two  follow- 
ing sections  there  are  similar  uses  of  the  present  tense  with 
reference  to  the  time  of  disclosure.  But  perhaps  these  can  be 
explained  in  connection  with  the  other  clauses  on  the  theorv 
that,  as  the  debt  was  to  be  secured  from  the  time  of  service,  it 
was  assumed  that  a  disclosure  of  debts  owing  at  the  time  of 
examination  would  disclose  debts  at  the  time  of  service  or  at 
least  aid  in  ascertaining  what  debts  there  were  then.  The  use 
of  the  present  tense  with  reference  to  the  time  of  disclosure 
cannot  be  taken  literally,  for  that  would  carry  us  too  far,  as, 
for  instance,  in  the  provision  at  the  end  of  §  1712,  that  if  the 
disclosure  shows  that  the  garnishee  "is  not  so  indebted,  then 
judgment  shall  be  given  for  him."  If  that  meant  not  indebted 
at  the  time  of  examination  only,  it  would  enable  the  garnishee 
to  defeat  the  object  of  the  statute  by  payment  of  his  debt  after 
service  but  before  examination.  But,  as  already  pointed  out, 
the  only  positive  provision  of  the  statute  for  holding  a  debt  in 
case  one  is  disclosed,  is  that  in  §  1711,  which  makes  the  gar- 
nishee actually  liable  only  as  to  "the  debt  due  to  the  defendant 
at  the  time  the  copy  of  the  writ  was  left  with  him." 
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The  judgment  is  affirmed  as  against  the  defendants  and  re- 
versed as  against  the  garnishee,  and  the  latter  is  discharged. 
Peterson  &  Matthevyman  for  plaintiffs. 
Russell  &  Watson  for  defendants. 
Robertson  &  Wilder  for  the  garnishee. 


C.  MIIfG  HYM  V.  YOUNG  TONG,  defendant,  and  J.  H. 

FISHER,  garnishee. 

Appeal  fbom  Second  District  Magistrate,  Honolulu. 
SuBMiTTEi)  June  12,  1902.  Decided  June  25,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  certlfica/te  of  tbe  District  Magistrate  that  an  appeal  'was  duly  noted, 
etc.,  on  certain  points,  enumerating  them,  is  sufficient  to  show  that 

the  points  were  raised  In  his  court. 

>• 

A  debt  owing  to  a  partnership  cannot  be  gamlBhed  in  <an  cu^tlon  against 
one  of  the  partners. 

OPINION  OF  THE  COURT  BY  FREAR.  C.J. 

In  this  case  as  in  that  of  M.  Phillips  &  Co.  v,  Lim  Chang 
Co,,  ante  295,  argument  was  heard  on  a  motion  to  dismiss  and  on 
the  merits.  Several  of  the  questions  raised  were  the  same  in 
both  cases,  but  in  this  case  the  following  additional  questions 
were  raised. 

On  the  motion  it  was  contended  that  it  should  be  made  to 
appear  that  the  point  of  law  appealed  upon  was  raised  in  the 
Magistrate's  court,  and  that  it  is  not  sufficient  for  the  certificate 
to  say  that  certain  points  are  relied  on  in  the  notice  of  appeal. 
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In  this  case  the  Magistrate  certifies  that  an  appeal  was  "duly 
noted  *  *  *  upon  the  following  ])(>ints,"  and  then  sets 
out  the  points.  This  was  sufficient  Afong  v.  Kaalay  7  Haw. 
521;  Rep,  v.  Kanalo^  11  Id.  435. 

As  to  the  garnishee,  there  was  the  same  testimony  as  in  the 
other  case.  But  here  only  one  of  the  partners  was  defendant 
Although  a  debt  owing  to  one  partner  may  be  garnished  in  an 
action  against  the  partnership,  and  some  authorities  hold  that  a 
debt  owing  to  the  partnership  may  be  garnished  in  an  action 
against  one  of  its  members,  the  weight  of  authority  on  the  latter 
question  is  the  other  way.  Stellings  v  Young j  161  Mass.  287; 
Gale  V.  Barnes,  66  K  H.  183;  Stoeet  v.  Ready  12  R.  I.  121; 
Miners  V.  Smith,  29  Or.  St  120;  Bartlett  v.  Woodioa/rd,  46 
Vt  100;  Dawson  v.  Railroad  Co.,  97  Mich.  33. 

The  judgment  appealed  from  is  affirmed  as  to  the  defendant 
and  reversed  as  to  the  garnishee  and  the  latter  is  discharged. 

Peterson  d  Mafthetcman  for  plaintiff. 

Russell  d  Watson  for  defendant 

Robertson  d  Wilder  for  garnishee. 


S.  AHMI  t\  W.  H.  CORNWELL,  Jr. 

Exceptions  fkom  Circuit  Court,  Second  Circuit. 

SuBiriTTED  June  12,  1902.  Decided  June  25,  1902. 

Feear,  C.J.,  Galbraixh  and  Perry,  JJ. 

Under  Act  40  of  the  Laws  of  1898  an  exception  to  an  order  granting  a 
new  trial  In  a  term  case  may  be  certified  to  the  Supreme  Court  by 
the  presiding  Judge,  whenever  such  Judge  in  his  discreition  may 
think  the  same  advisable  for  a  spoedy  termination  of  the  case. 

An  order  of  the  trial  Judge  granting  a  new  trial  may  be  set  aside,  in  a 
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case  'wliere  there  was  ample  evidence  to  support  the  verdict  of  the 
jury,  and  no  sufficient  cause  for  the  order  exists. 


OPINION  OF  THE  COURT  BY  PERRY.  J. 

Action  for  malicious  prosecution.  The  jury  rendered  a  ver- 
dict for  the  defendant.  The  plaintiff  thereafter  moved  for  a 
new  trial  on  the  ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence  and*  the  weight  of  the  evidence  and  the 
motion  was  granted.  To  this  order  granting  a  new  trial  the 
defendant  excepts. 

The  plaintiff  in  this  court  moves  that  the  exception  be  dis^ 
missed  on  the  ground  that  the  order  granting  a  new  trial  is  in- 
terlocutory and  that  no  exception  lies  thereto,  citing  in  support 
of  his  contention  Barthr'op  v,  Kona  Coffee  Co,^  10  Haw.  398, 
wherein  it  was  held  that  an  appeal  or  exception  cannot  be 
brought  directly  to  the  Supreme  Court  from  an  interlocutory 
decision.  The  defendant  opposes  the  motion  on  the  ground 
that  in  such  cases  as  that  at  bar  the  practice  has  long  been 
established  to  the  contrary.  Whatever  force  the  last  mentioned 
consideration  may  be  entitled  to,  and  assuming  that  the  order 
in  question  is  interlocutory,  there  is  a  better  reason  for  denying 
the  present  motion  and  that  is  that  in  1898,  after  the  decision 
in  the  case  of  liarthrop  v.  Kona  Coffee  Co.  was  rendered,  a 
statute  was  passed  (see  Act  40,  Laws  1898)  specifically  provid- 
ing that  "bills  of  exception  *  *  *  may  be  certified  to  the 
Supreme  Court  from  decisions  overruling  demurrers  or  from 
other  interlocutory  orders,  decisions  or  judgments,  whenever 
the  judge  in  his  discretion  may  think  the  same  advisable  for 
a  more  speedy  termination  of  the  case."  The  record  in  this 
case  shows  that  the  trial  judge  allowed  the  exception  and  bill 
of  exceptions  in  question. 

As  to  the  exception  on  its  merits.  While  it  is  true  that  as 
lield  in  Macfarlane  v,  Lowell,  9  Haw.  438,  "a  motion  for  a 
new  trial  which  is  not  founded  upon  error  of  law,  is  addressed 
to  the  judicial  discretion  of  the  trial  court,"  and  that  "a  stronger 
ease  must  be  made  for  interfering  Avith  the  exercise  of  such 
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discretion  where  a  new  trial  has  been  granted  than  where  it  has 
been  refused,"  still  it  is  also  true  that  where  such  discretion  has 
been  abused  the  appellate  court  may  interfere.  In  the  case  at 
bar,  we  think  that  there  was  an  abuse  of  discretion.  One  of 
the  defenses  relied  upon  in  the  trial  below  was  that  the  defend- 
ant, in  causing  the  arrest  of  the  plaintiff,  in  good  faith  and 
without  malice  sought  and  acted  upon  the  advice  of  counsel  in 
good  standing  given  after  a  full  and  fair  disclosure  to  such 
counsel  of  all  the  facts  and  evidence  within  the  defendant's 
knowledge.  Ample  evidence  was  adduced  tending  to  support 
this  defense.  In  view  of  the  verdict  rendered,  the  presumption 
is  that  the  jury  found  it  established  to  its  satisfaction.  It  may 
be  that  the  trial  judge  thought  that  the  verdict  should  have 
been  for  the  plaintiff,  and  it  may  also  be  that  that  view  would 
find  support  in  the  evidence.  The  matter,  however,  was  pecu- 
liarly one  for  the  determination  of  the  jury  and,  clearly,  no 
sufficient  cause  appeared  for  disturbing  its  finding  or  verdict. 

The  exception  is  sustained  and  the  order  granting  a  new  trial 
set  aside. 

The  exception  is  sustained  and  the  order  granting  a  new  trial 
set  aside. 

J.  L.  Coke  and  Kinney^  BaMou  &  McClanahan  for  defend- 
•ant. 
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TERRITORY  OF  HAWAII  v.  AXTONE  MARTIN. 

Appeal  fbom  District  Court,  Honolulu. 

Submitted  June  16,  1902.  Decided  June  25,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

I-ndeceiLt  exposure  in  a  public  place,  where  it  may  be  seen  by  others  if 
they  pase  by,  Is,  even  though  actually  seen  by  one  person  only, 
punishable  under  Section  324  of  the  Penal  Laws. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

The  defendant  was  found  guilty  by  the  District  Magistrate 
of  the  offense  of  common  nuisance  in  the  firet  degree  by  mak- 
ing an  indecent  exposure  of  his  person  in  a  public  place,  to  wit, 
the  Beach  Road  in  Honolulu.  The  only  point  of  law  appealed 
on  is  that  the  judgment  is  contrary  to  the  law  and  to  the  evi- 
dence and  to  the  weight  of  the  evidence.  The  evidence  adduced 
is  sufficient  to  support  a  finding  that  at  the  time  charged  the 
defendant  made  what  was  undoubtedly  an  indecent  exposure 
of  his  person  to  a  girl  twelve  years  old  and  that  this  was  accom- 
panied with  solicitations  to  permit  intercourse  with  her;  that 
the  parties  were  then  behind  a  pile  of  lumber  near  a  public 
highway,  but  in  view,  nevertheless,  of  any  one  who  might  pass 
along  the  road;  that  the  girl  had  gone  there  somewhat  reluct- 
antly in  consequence  of  defendant's  importunities;  and  that  one 
person  only,  other  than  the  defendant  and  the  girl,  to  vnty  the 
father  of  the  girl,  approached  the  place  referred  to  while  they 
were  there.     Whether  or  not  the  girl's  father  was  in  a  position 
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to  see  before  the  exposure  ended,  is  not  entirely  clear  from  the 
evidence,  but  the  evidence  was,  perhaps,  sufficient  to  sustain 
a  finding  that  he  could  have  seen.  However  that  may  be,  it 
may  be  assumed  that  the  exposure  was  to  or  in  the  view  of  the 
girl  only.  The  contention  on  behalf  of  the  defendant  is  that, 
in  such  a  case,  the  offense  of  common  nuisance  is  not  established 
and  that  it  is  an  essential  element  of  the  offense  that  the  act  be 
done  in  a  public  place  and  in  view  of  more  than  one  person. 
The  place  where  the  act  was  done  was  a  public  one.  See  Re- 
public  V.  BeUy  10  Haw.  278,  280.  Whether  it  is  necessary  to 
constitute  the  offense  that  it  be  committed  in  a  public  place, 
we  need  not,  therefore,  say.  The  question  of  whether  the  ex- 
posure to  be  punishable  as  a  common  nuisance  must  be  to  or 
in  view  of  more  than  ojie  person,  is  one  of  construction  of  our 
statute.  Decisions  rendered  in  cases  where  the  charge  was  of  a 
common  law  offense  can  be  of  but  little  assistance.  Similarly, 
of  those  based  on  statutes  different  from  ours.  Under  the  latter 
class  would  fall  Com.  i9.  War  dell,  128  Mass.  62  and  St.  v. 
Millard,  18  Vt.  574,  where  the  statutory  provision  was  that, 
"if  any  man  or  woman,  married  or  unmarried,  is  guilty  of  open 
and  gross  lewdness  and  lascivious  behavior,  every  such  person 
shall  be  punished,  *  *  *."  In  these  two  cases  it  was  held 
that  the  word  open  was  descriptive  of  the  nature  of  the  act,  aa 
opposed  to  secrety  and  not  of  the  place. 

Our  statute  (section  324,  Penal  Laws)  reads  as  follows: 

"The  offense  of  common  nuisance  is  the  endangering  of  the 
public  personal  safety  or  health,  or  doing,  causing,  or  pro- 
moting, maintaining  or  continuing  what  is  offensive  to  the 
piililic,  or  is  annoying  and  vexatious,  or  plainly  hurtful  io  the 
public,  or  is  a  public  outrage  against  common  decency  or  com- 
mon morality,  or  tends  plainly  and  directly  to  the  corruption 
of  the  morals,  honesty  and  good  habits  of  the  people,  the  same 
being  without  authority  or  justification  by  law. 

"As,  for  example,  *  *  *  open  lewdness  or  lascivious 
behavior,  or  indecent  exposure." 

The  legislature  has  itself  cited  indecent  exposure  as  an  ex- 
ample of  what  it  sought  to  define  as  common  nuisances  in  the 
first  paragraph  of  section  324.    In  our  opinion  when  the  inde- 

20-D 
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cent  exposure  is  in  a  public  place  where  it  may  be  seen  by 
others  if  they  pass  by,  it  is  such  as  is  contemplated  by  the 
statute  even  though  it  is  actually  seen  by  one  person  only. 
The  appeal  is  dismissed. 

E.  A,  Dauthitty  Assistant  Attorney-General,  for  prosecution. 

J.  T.  De  Bolt  for  defendant. 


WILLIAM  A.  HALL  v.  C.  WINAM. 

Appeal  fbom  GiROurr  Judg^  Fibst  OiBOiTn. 

SuBMrrTED  June  13,  1902.  Decided  July  1,  1902. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

Where  two  persons  stand  in  sucIl  a  relation  that  confidence  is  neoes^ 
sarily  reposed  by  one,  and  the  influence  which  naturally  grows  out 
of  that  confidence  Is  possessed  by  the  other,  and  this  confidence  is 
abused,  or  the  influence  is  exerted  to  obtain  an  advantageous 
agreement  at  the  expense  of  the  confiding  party,  the  one  so  mis- 
using his  position  will  not  be  permitted  to  retain  the  benefit, 
although  the  agreement  or  contract  could  not  have  been  impeached 
if  no  such  confidential  relation  had  existed. 

A  contract  entered  into  between  an  inexperienced  young  man,  with 
little  business  ability  and  meager  knowledge  of  the  value  of  money 
or  property  and  an  experienced  and  capable  business  man,  without 
independent  advice  and  for  an  inadequate  consideration,  the  weaker 
confiding  in  and  trusting  the  stronger  to  protect  his  interest,  will 
be  annulled  and  cancelled  by  a  court  of  equity  at  the  suit  of  the 
dependent  party. 
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OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

This  is  an  appeal  from  the  decree  of  a  Circuit  Judge  of  the 
First  Circuit  annulling  and  cancelling  a  lease,  executed  between 
the  plaintiff  and  the.  defend  ant,  on  the  grounds  of  undue  influ- 
ence and  inadequacy  of  consideration. 

It  appears  from  the  evidence  that  the  plaintiff's  father,  Edwin 
J.  Hall,  owned  6.794  acres  of  land  located  within  the  business 
section  of  Honolulu  and  that  he  leased  all  of  this  property  for  a 
term  of  15  years  ending  in  July,  1906,  for  a  yearly  rental  of 
$1,000.00,  the  lessee  paying  all  taxes,  water  rates  and  assess- 
ments that  might  be  laid  against  the  premises  during  the  term; 
that  the  defendant  acquired  this  lease  by  assignment  in  the  year 
1897  and  entered  into  possession;  that  prior  to  his  death  and 
after  the  execution  of  this  lease  Edwin  J.  Hall  deeded  this  prop- 
erty to  his  two  minor  children,  the  plaintiff  and  his  sister,  an  un- 
divided one-half  interest  to  each;  that  for  more  than  four  years 
prior  to  his  coming  of  age  the  plaintiff's  person  and  property 
were  in  the  care  of  a  guardian;  that  he  lived  with  a  relative  and 
was  allowed  $12.50  per  month  for  school  and  clothes;  that  he 
was  married  at  17  and  after  his  marriage  the  allowance  was  in- 
creased to  $25.00  per  month;  that  for  several  years  thereafter 
this  amount  seemed  to  be  ample  to  supply  the  wants  of  the  plain- 
tiff and  his  family;  that  about  1897  the  plaintiff  became  ac- 
quainted with  the  defendant  as  bis  tenant;  that  this  acquaintance 
was  carefully  cultivated  by  the  defendant,  he  paid  social  visits 
to  his  home  and  extended  little  courtesies  until  the  plaintiff  came 
to  look  upon  the  defendant  as  his  best  friend  and  adviser;  that 
after  this  acquaintanceship  had  ripened  into  a  warm  friendship 
and  about  one  year  before  plaintiff  came  of  age  the  defendant 
secured  from  him  a  lease  for  his  one  half  of  the  premises,  the 
term  commencing  at  the  expiration  of  the  lease  made  by  Hall, 
Sr.,  in  1906,  for  a  rental  of  $750.00  per  annum;  that  it  was 
agreed  between  the  parties  that  the  lease  should  be  kept  secret; 
that  plaintiff's  wife  finally  discovered  it  and  carried  it  to  his 
guardian  who  summoned  the  parties  before  him  and  after  scold- 
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ing  the  plaintiff  for  his  folly  in  making  the  lease  and  warning 
the  defendant  that  he  had  no  right  to  make  a  lease  with  a  minor, 
destroyed  the  same  in  the  presence  of  the  parties;  that  a  short 
time  prior  to  the  execution  of  this  cancelled  lease  the  plaintiff 
commenced  to  borrow  money  of  the  defendant;  that  the  defend- 
ant advanced  money  to  the  plaintiff  from  this  time  until  after 
the  execution  of  the  lease  in  question,  February  24,  1901,  on  his 
unsecured  note,  whenever  requested  to  do  so,  in  amounts  rang- 
ing from  $5.00  to  $150.00  dollars;  that  after  plaintiff  discovered 
that  he  could  obtain  money  so  easily  he  entered  upon  a  career  of 
the  "fast  young  man"  and  spent  money  recklessly  and  foolishly; 
that  plaintiff's  wife  begged  the  defendant  not  to  let  the  plaintiff 
have  any  more  money  and  he  promised  that  he  would  not;  that 
with  full  knowledge  of  the  purposes  for  which  the  money  was 
used  the  defendant  continued  to  advance  the  plaintiff  money 
whenever  asked  with  the  evident  purpose  and  design  of  retaining 
his  friendship  until  he  came  of  age  and  qualified  to  make  a 
contract  for  an  extension  of  the  lease  so  much  desired;  that 
about  ten  days  before  his  twenty-first  birthday  the  plaintiff 
left  his  home  and  commenced  a  protracted  spree  on  money 
furnished  by  the  defendant  and  advanced  by  him  during  the 
continuance  of  this  debauch,  returning  to  his  home  on  the  day 
following  his  21st  birthday;  that  the  defendant  called  on  him 
that  day  (Saturday)  and  asked  for  the  lease  and  it  was  agreed 
that  he  would  call  at  the  office  of  lawyers  suggested  by  the  de- 
fendant on  the  following  Monday  and  execute  it,  which  was 
done;  that  the  lease  was  for  the  plaintiff's  undivided  one-half  of 
the  premises  for  a  term  of  25  years,  commencing  at  the  expira- 
tion of  the  present  lease  in  1906,  for  a  rental  of  $1,200.00  per 
annum,  the  defendant  paying  taxes  on  the  improvements  only; 
that  the  plaintiff  did  not  take  independent  advice  with  the  guard- 
ian or  any  other  disinterested  person  nor  did  the  defendant  ask 
him  to  do  so;  that  the  plaintiff  at  the  time  the  lease  was  executed 
did  not  know  the  value  of  the  property  and  seemed  to  rely  wholly 
upon  the  defendant  and  believed  that  he  would  do  the  right  thing 
by  him ;  that  the  property  (the  whole  land)  is  assessed  for  taxes 
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at  $60,000.00  and  the  annual  tax  thereon  is  $500.00  and  that  the 
reasonable  net  rental  value  of  the  land  is  $3,000.00;  that  the 
plaintiff  is  an  Hawaiian  21  years  old  with  fair  education  and 
slight  business  training,  obtained  in  nine  or  ten  months  clerk- 
ship in  a  store,  and  with  meager  knowledge  of  the  value  of  prop- 
erty or  money;  that  the  defendant  is  a  Chinaman,  42  years  old 
and  a  capable  business  man,  having  had  fifteen  years'  business 
experience  at  Honolulu. 

It  is  contended  on  behalf  of  the  defendant  that  a  part  of  the 
land  was  low  and  marshy  and  had  been  condemned  as  insanitary 
and  ordered  to  be  filled  in  by  the  Boai-d  of  Health;  that  in  order 
to  comply  with  the  order  of  the  health  authorities  and  make  all 
of  the  property  inhabitable  it  was  necessary  to  expend  large  sums 
of  money  in  filing  in  and  raising  the  grade  of  the  premises;  that 
for  the  brief  unexpired  term  of  the  lease  held  by  the  defendant 
he  could  not  afford  to  make  this  great  outlay;  that  he  was  com- 
pelled to  either  surrender  the  lease  for  the  remainder  of  the 
term  or  secure  an  extension  for  an  additional  term;  that  this 
motive  prompted  him  to  secure  an  extension  of  the  term  at  the 
earliest  possible  time  it  was  possible  for  him  to  do  so. 

These  considerations  offer  a  plausible  and  reasonably  justi- 
fiable motive  for  wishing  and  securing  an  extension  of  the  lease 
at  the  time,  but  would  not  waixant  the  defendant  in  taking  an 
unfair  advantaged  of  the  plaintiff  or  in  driving  an  unconscionable 
bargain  with  him. 

It  is  clear  from  the  evidence  that  the  rent  reserved  is  not  a 
fair  rental  value  of  the  present  estimated  value  of  the  plaintiff's 
interest  therein.  It  is  less  than  4%  net  of  the  valuation  placed 
thereon  for  taxes.  What  the  value  of  the  land  will  be  at  the 
commencement  of  the  term,  1906,  is  somewhat  uncertain,  but 
all  of  the  witnesses  who  testified  agree  that  it  would  then  be 
greater  than  it  is  at  present.  It  has  been  urged  and  it  seems  pos- 
sible that  the  taxes  on  the  land  which  the  plaintiff  is  required  to 
pay  will  before  the  expiration  of  the  term  of  25  years  be  greater 
than  the  rent  reserved.    Inadequacy  of  consideration  alone  will 
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not  authorize  a  court  of  equity  to  interfere  with  the  agreement 

of  the  parties,  but  taken  with  other  circumstances  it  is  a  potent 

factor.    The  relation  existing  between  the  parties  and  the  trust 

and  confidence  reposed  in  the  defendant  by  the  plaintiff  seem  to 

bring  this  case  within  the  well  established  jurisdiction  of  a  Court 

of  Equity. 

The  i-ule  is  well  stated  in  the  case  of  Tate  v.  WUliamsony  at 

pages  60  and  61,  11  L.  R.  Oh.  Appeal  Cases,  as  follows: 

"The  jurisdiction  exercised  by  Courts  of  Equity  over  the 
dealings  of  persons  standing  in  certain  fiduciary  relations  has 
always  been  regarded  as  one  of  a  most  salutary  description.  The 
principles  applicable  to  the  more  familiar  relations  of  this  char- 
acter have  been  long  settled  by  well-known  decisions,  but  the 
courts  have  always  been  careful  not  to  fetter  this  useful  juris- 
diction by  defining  the  exact  limit  of  its  exercise.  Wherever  two 
persons  stand  in  such  a  relation  that,  while  it  continues,  con- 
fidence is  necessarily  reposed  by  one,  and  the  influence  which 
naturally  grows  out  of  that  confidence  is  possessed  by  the  other, 
and  this  confidence  is  abused,  or  the  influence  is  exerted  to  ob- 
tain an  advantage  at  the  expense  of  the  confiding  party,  the  per- 
son so  availing  himself  of  his  position  will  not  be  permitted  to 
retain  the  advantage,  although  the  transaction  could  not  have 
been  impeached  if  no  such  confidential  relation  had  existed." 

The  same  principle  is  announced  by  the  Supreme  Court  of  the 
United  States:  *'When  a  person,  from  infirmity  and  mental 
weakness,  is  likely  to  be  easily  influenced  by  others,  transactions 
entered  into  by  such  persons  without  independent  advice  will  be 
set  aside,  if  there  is  anv  unfairness  in  them."  Allore  v.  JeitcU, 
94  U.  S.  506. 

The  conclusion  is  inevitable  that  the  defendant  did  abuse  the 
confidence  placed  in  him  by  the  plaintiff  and  took  advantage  of 
the  influence  he  exerted  over  the  plaintiff  to  obtain  a  bargain 
greatly  to  his  interest  and  much  against  the  interest  of  the  plain- 
tiff and  that  this  contract  so  obtained  ought  in  equity  and  good 
conscience  to  be  cancelled  and  annulled. 

The  decree  appealed  from  is  affirmed. 

Kinney,  Ballon  &  McCUvnah<!n,  for  the  plaintiff. 

A.  aS.  Hwrtioell  and  Atkinson  &  Judd  for  the  defendant. 
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JOHN  II  ESTATE,  Limited,  v.  R.  KAHINU  MEI^. 

1 

ExCEFflONS  FROM  CiRCUIT  CoUET,  FiRST  CiRGUIT. 

Submitted  June  16,  1902.  Decided  July  2,  1902^ 

Freak,  C. J.,  Galbraith  and  Perby,  JJ. 

Under  former  Circuit  CJourt  Rule  15C.  If  that  rule  is  still  in  force, 
provldiqig  that  a  bill  of  exceptions  may  be  filed  with  the  Clerk  In 
the  absence  of  the  Judge,  abfience  of  the  Judge  from  his  chambers 
during  a  part  of  a  day  only,  as  during  the  noon  hour,  is  not  suf- 
ficient. 

OPINION  OF  THE  COURT  BYFREAR,  C.J. 

Defendant  moves  that  plaintiff's  bill  of  exceptions  be  stricken 
from  the  record  on  the  ground  that  it  was  not  presented  to  the 
trial  judge  or  allowed  or  signed  by  him  within  the  time  pre- 
scribed bv  law  and  the  rules  of  the  court. 

It  seems  to  be  conceded  on  both  sides  that  the  bill  was  not 
filed  or  presented  within  the  time  prescribed  by  law  or  the  rules 
of  court.  Plaintiff's  sole  contention  is  that  the  time  was  extended 
by  stipulation  and  that  the  bill  was  filed  and  presented  within 
the  time  stipulated.  The  stipulation  was  to  the  effect  that  the 
plaintiff  might  have  five  days  after  the  transcription  of  the  testi- 
mony in  which  to  file  the  bill.  We  will  assume  that  the  time 
might  be  extended  by  stipulation  without  the  approval  of  the 
court  and  that  the  stipulation  in  question  was  intendeti  to  extend 
the  time  for  presenting  although  it  in  terms  purported  to  extend 
the  time  for  filing  only.     The  bill  was  filed  April  22,  1902, 
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within  the  time  stipulated,  but  was  not  presented  to  the  judge  or 
called  to  his  attention  until  June  9,  1902,  long  after  the  expira- 
tion of  the  time  stipulated. 

Plaintiff  contends  that  the  filing  alone  was  sufficient  under 
the  old  Circuit  Court  Rule  150,  which  provides,  among  other 
things,  that,  "Bills  of  exceptions  are  to  be  presented  to  the  Judge 
who  presided  at  the  trial  within  the  time  prescribed  by  law,  and 
in  case  of  his  absence  they  may  be  filed  with  the  Clerk  whose 
duty  it  shall  be  to  present  the  same  to  the  Judge  at  the  earliest 
opportunity;  and  he  shall  endorse  thereon  the  day  and  hour  of 
filing."  The  judge  states  in  his  endorsement  of  allowance  on 
the  bill  that  he  was  not  absent  from  Honolulu  but  was  in  attend- 
ance at  his  chambers  on  April  22, 1902. 

The  plaintiff  contends  that  "absence"  here  includes  mere 
temporary  absence  from  the  court  house,  as  at  the  lunch  hour, 
as  well  as  absence  from  the  city.  If  that  were  so,  the  rule,  which 
follows  the  statute  in  so  far  as  it  requires  the  bill  to  be  "pre- 
sented," except  in  case  of  the  judge's  absence,  would  practically 
peiTnit  the  bill  to  be  merely  filed  in  any  case,  as,  for  instance,  if 
the  judge  happened  to  be  in  the  library  or  clerk's  office,  or  in 
any  other  part  of  the  court  house  than  that  in  which  he  was 
sought.  The  rule  was  evidently  intended  to  provide  for  cases  in 
which  the  bill  could  not  be  presented  to  the  judge  on  account  of 
his  inaccessibility,  as  when  absent  from  the  city  or  possibly  con- 
fined at  home  by  protracted  illness. 

The  motion  is  granted  and  the  bill  of  exceptions  is  ordered 
stricken  from  the  record. 

Magoon  &  Peters  for  plaintiff. 

Rohertson  d  Wilder  for  defendant. 
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THE  McBEYDE  ESTATE,  Limited,  v.  JANE  R  GAY, 
McH.  ROBINSON,  A.  EOBINSON  and  E.  GAY,  part- 
ners as  GAY  &  EOBINSON. 

Exceptions  from  Circuit  Court,  Fifth  CiECurr. 

Submitted  June  19,  1902.  Decided  July  2,  1902. 

Freak,  C.J.,  Galbratth  and  Perry,  JJ. 

An  applioation  for  a  continuance  of  a  oause  Is  addreesed  to  the  sound 
legal  discretion  of  rthe  court. 

Byery  motion  for  a  con>tlnuance  should  stand  on  its  own  merit 

A  circuit  judge  has  no  right  to  make  a  rule  or  to  follow  the  practice  of 

allowing  a  oontinuance  of  causes  for  the  term,  on  payment  of  costs, 

without  sufficien^t  showing  therefor. 

OPINION  OF  THE  COURT  BY  GAIiBRAITH,  J. 

This  cause  was  at  issue  for  the  March,  1902,  term  of  the  Fifth 
Circuit  Court.  The  defendant,  not  wishing  to  go  to  trial,  pre- 
sented a  motion  for  a  continuance  for  the  term,  supported  by 
affidavits.  The  motion  was  opposed  by  the  plaintiff  and  counter 
affidavits  were  filed.  The  court  after  remarking  several  times 
during  the  delivery  of  his  decision,  in  substance,  that  the  rule,  in 
his  court  was  pretty  well  settled,  of  allowing  almost  as  a  matter 
of  course  one  continuance  on  payment  of  costs,  finally  concluded 
as  follows:  "On  the  whole,  I  am  inclined  to  allow  a  continuance 
on  the  usual  grounds,  with  the  usual  condition,  that  the  defend- 
ants pay  the  costs  that  arise  in  connection  with  it,  as  being  part 
of  the  practice  of  the  court,  and  the  question  of  the  amendment 
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of  the  answer  may  be  raised  later."  Whereupon  counsel  asked 
that,  if  an  amendment  was  sought,  it  should  be  confined  to  new 
matter.  The  court  then  referred  to  the  special  circumstances  of  . 
the  case  and  added  to  the  said  order  that  20  days'  notice  be 
given  of  any  motion  to  amend  the  answer.  The  entire  order  was 
excepted  to  by  the  plaintiff  on  the  ground  that  it  was  an  abuse  of 
discretion.  The  bill  of  exceptions  was  presented  and  allowed  by 
the  judge. 

An  application  for  a  continuance  under  the  practice  in  this 
Territory  is  addressed  to  the  discretion  of  the  court,  Sec.  1274, 
C.  L.  It  has  been  held  by  this  court  that  where  a  ruling  on  an 
application  for  a  continuance  is  complained  of  the  court  will 
onlv  look  into  the  matter  so  far  as  to  ascertain  whether  there 
was  an  abuse  of  discretion.  Qneen  v.  Ah  KiaOy  8  Haw.  466-8. 
It  is  apparent  that  this  discretion  ought  to  be  cautiously  exer- 
cised by  the  court  particularly  where  so  long  a  time  intervenes 
between  the  terms  as  in  the  Fifth  Circuit,  and  a  strong  showing 
ought  to  be  made  to  warrant  the  court  in  continuing  a  cause  for 
Ax  months  especially  before  the  issues  are  settled. 

"A  motion  to  its  discretion,"  said  Chief  Justice  Marshall,  "is 
a  motion  not  to  its  inclination,  but  to  its  judgment;  and  its 
judgment  is  to  be  guided  by  sound  legal  principles."  Trial  of 
Aaron  B?/?t,  vol.  1,  p.  182. 

Every  application  for  a  continuance  should  stand  on  its  own 
merit.  The  circuit  court  under  the  law  has  no  right  to  make  a 
rule  or  to  establish  a  practice  allowing  a  continuance  as  a  matter 
of  course. 

Whether  the  court  intended  to  base  the  order  for  a  continu- 
ance at  all  on  the  show^ing  made  is  perhaps  not  altogether  clear 
but  it  is  quite  evident  that  he  intended  to  grant  a  continuance 
in  any  event  upon  what  he  called  the  practice  of  his  court.  It 
was  manifest  error  for  the  court  tc  grant  the  continuance  on  that 
ground  but  it  is  impossible  to  correct  the  error  at  this  time.  The 
term  having  lapsed  the  case  will  go  over  as  a  matter  of  necessity. 


MviBEYDE  ESTATE  r.  GAY.  315 

It  would  be  fruitless  to  sustain  the  exception,  and  for  that  reason 
it  should  be  overruled.    It  is  so  ordered. 

Kinneyy  Ballon  &  McVlanaJvan  for  plaintiff. 

Robertson  dc  Wilder  for  defendants. 

CONCURRING  OPINION  OF  PERRY,  J. 

It  is  not  clear  from  the  decision  rendered  by  the  judge  below 
that  he  based  his  ruling,  granting  a  continuance,  solely  on  the 
ground  that,  as  a  matter  of  practice  in  that  Circuit,  the  defendant 
was  entitled  to  the  continuance.  It  would  seem  that  the  court 
thought  that  on  the  merits  the  motion  might  properly  be  granted. 
The  judge  said,  inter  aMa,  that  certain  facts  related  by  him 
showed  that  "there  is  considerable  obscurity  with  regard  to  the 
location  of  Kuiloa,  and,  that  being  so,  there  has  not  been  any 
great  amount  of  time  granted  since  suit  was  commenced  for 
ascertaining  where  Kuiloa  is,  and  what  it  is."  One  of  the  reasons 
lu^ed  by  the  defendants  in  support  of  tlieir  application  for  a 
continuance  was  that  they  had  not  had  sufficient  time  to  complete 
a  survey  of  the  land  in  dispute.  If  the  motion  was  granted  be- 
cause of  this  supposed  lack  of  time  for  preparation  for  trial,  I 
think  that  it  cannot,  in  view  of  all  the  evidence  then  before  the 
trial  judge,  be  said  that  the  latt^er  abused  his  discretion  in  ruling 
as  he  did,  whatever  our  own  conclusion  might  be  if  the  applica- 
tion were  an  original  one  before  us.  If,  on  the  other  hand,  the 
ruling  was  based  solely  on  the  ground  of  right  as  a  matter  of 
practice,  then  I  concur  that  such  ruling  was  erroneous.  In  view 
of  the  fact,  however,  that  the  March  term  of  the  Circuit  Coui:t 
of  the  Fifth  Circuit  has  now  ended,  the  exceptions  must,  in 
either  event,  be  overruled. 


316  JULY,  1902. 


H.  M.  LEVY  V.  W.  K  AZBILL. 


EXCEFHOKS  FHOM  ClECUIT  CoUKT,  FlEST  ClBCDlT. 

Submitted  June  13,  1902.  Decided  July  6,  1902. 

Where  money  has  been  voluntarily  paid  on  a  contract,  It  can  not  be 
recovered  back  without  proof  that  the  one  to  whom  it  was  paid  has 
failed  to  perform  his  part  of  the  contract. 


OPINION  OF  THE  COURT  BY  PERRY.  J. 

This  was  an  action,  instituted  in  the  District  Court  of  Hono- 
lulu, wherein  plaintiff  claimed  of  the  defendant  the  sum  of  $250. 
Two  counts  were  stated  in  the  declaration,  one  for  money  loaned 
and  the  other  for  money  had  and  received  for  the  use  of  the 
plaintiff.  On  appeal  to  the  Circuit  Court,  as  well  as  in  the  Dis- 
trict Court,  judgment  was  rendered  for  the  plaintiff  for  the 
amoimt  claimed.    Defendant  excepts. 

In  February,  1900,  the  defendant,  being  at  the  time  the  lessee 
of  certain  premises  known  as  the  Queen  Hotel,  was  approached 
by  the  plaintiff  on  the  subject  of  the  transfer  to  him  in  some 
form  of  his,  the  defendant's,  interest  in  the  leased  premises  and 
for  the  sale  of  his  furniture  and  other  property  used  in  the  hotel 
business.  The  parties  having  reached  an  agreement  as  to  the 
amount  to  be  paid  by  th^  one  to  the  other  for  the  transfer,  the 
plaintiff,  on  the  morning  of  February  19,  1900,  paid  to  the 
defendant  the  sum  of  $250,  the  written  receipt  given  therefor 
setting  forth  that  the  payment  was  "on  account  of  the  rent  and 
furniture  and  furnishings  of  the  Quean  Hotel,  as  per  agreement 
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to  be  drawn  up  hereafter."  For  the  plaintiff  it  is  now  claimed 
that  the  defendant's  agreement  as  to  the  land  and  buildings  was 
to  sublease  to  him  for  practically  the  remainder  of  the  term  of 
the  lease,  that  the  defendant  failed,  through  inability  to  procure 
the  lessor's  consent  to  such  sublease  as  required  by  the  terms  of 
the  original  lease,  to  perform  his  part  of  the  contract,  that  there- 
fore there  has  been  a  failure  of  consideration  and  that  the  money 
should  be  returned.  On  the  other  hand,  the  defendant's  conten- 
tion is  that  what  he  imdertook  to  do,  as  to  the  land  and  build- 
ings, was  (1)  to  assign  the  lease  or,  (2)  at  the  plaintiff's  option, 
to  sublease  to  him  provided  he,  the  plaintiff,  procured  the  lessor's 
consent  to  such  sublease,  or  (3)  to  make  tlie  plaintiff  his  manager 
and  continue  to  hold  the  lease  in  his  own  name;  that  the  lease  is 
by  its  terms  assignable  without  the  lessor's  consent;  and  that  he 
has  been  at  all  times  and  is  now  ready  and  willing  to  perform  his 
part  of  the  contract. 

The  trial  court  found  that  the  contract  was  to  sublease  and 
that  the  defendant  ^vas  to  procure  the  lessor's  consent.  The  evi- 
dence, we  think,  is  not  sufficient  to  support  that  finding.  In 
addition  to  the  receipt  above  referred  to,  the  only  other  evidence 
which  can  possibly  be  pointed  to  as  tending  to  sustain  the  finding 
is  a  letter  dated  February  19,  1900,  where  in  Azbill  says,  inter 
nliay  to  Levy:  "I  understand  your  final  offer  to  be  as  follows, 
viz:  1.  You  will  take  the  hotel  and  the  cottage  for  the  period 
of  the  unexpired  lease  less  one  week  at  a  monthly  rental  of  one 
hundred  and  twenty  dollars,  to  be  paid  on  the  twenty-fifth  of 
each  and  every  month,  beginning  with  the  25th  inst.  *  *  * 
3.  You  wish  me  to  give  up  possession  and  control  to  you  on  the 
20th  inst.,  (tomori'ow)  from  which  time  all  rates  and  liabilities 
involved  in  the  lease  are  to  be  canied  by  you,  and  you  agree  to 
turn  over  to  me  before  the  expiration  of  the  lease  the  hotel  and 
cottage  with  the  appurtenances  thereof  in  the  like  good  condi- 
tion excepting  natural  wear  from  use  and  natural  decay.  *  *  * 
So,  upon  the  terms  you  propose,  on  the  understanding  set  forth 
in  this  letter,  I  agree  to  rent  to  you  the  Queen  Hotel  and  cottage 
with  the  appurtenances  thereof  lor  the  time  above  mentioned 
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and  for  the  consideration  herein  set  forth."  The  evidence  is  iin- 
dispnted  that  at  the  time  the  payment  of  $250  was  made  and  the 
receipt  above  quoted  given,  the  parlies  had  not  come  to  any 
definite  understanding  as  to  the  method  of  the  transfer.  Azbill 
had  specifically  stated  that  he  was  willing  to  transfer  in  any  one 
of  the  three  ways  above  mentioned  and  upon  that  state  of  affairs 
the  money  was  paid.  $1,500  was  to  be  paid  by  Levy  for  the 
"sale"  of  the  lease,  furniture  and  furnishings,  and  in  addition 
thereto  he  was  to  pay  Azbill  a  rental  of  $120  per  month,  the 
original  lease  requiring  a  payment  to  the  lessors  of  $90  per 
month.  The  use  of  the  word  rent  in  the  receipt  is  thus  ex- 
plained. Subsequently  on  that  day.  Levy  told  Azbill  that  he 
thought  the  lessors  would  consent  to  a  sublease,  and  in  the  even- 
ing Azbill  wrote  the  letter  of  which  extracts  are  quoted  abova 
'VlTien  the  defendant  attempted  to  deliver  the  letter  to  Levy 
early  the  following  morning.  Levy  declined  to  accept  it  as  stating 
the  terms  of  the  ag;reement  Azbill's  evidence  to  this  effect  is 
undisputed  nor  is  there  anything  in  the  whole  record  tending  to 
throw  discredit  on  AzbilPs  testimony.  Levy  does  not  testify  that 
he  accepted  the  letter  or  that  it  correctly  stated  the  agreement. 
The  meeting  last  referred  to  was  followed  by  attempts  on  Levy's 
part  to  obtain  the  lessor's  consent  to  an  assignment  or  sublease. 
The  lessor  after  some  indefinite  answers  finally  refused  to  con- 
sent, and  Levy,  fearing  legal  complications,  declined  to  accept 
either  a  sublease  or  an  assignment  of  the  original  lease. 

Whatever  the  precise  terms  of  the  agreement  were,  if  indeed 
the  parties  did  subsequently  come  to  any  more  definite  under- 
standing as  to  the  form  of  transfer,  we  think  it  clear  that  there 
is  not  sufficient  evidence  to  justify  the  finding  that  Azbill  agreed 
to  sublease  and  to  procure  the  lessor's  consent  thereto,  or  that  he 
failed  to  carry  out  any  agTeement  made  by  him.  The  case  pre- 
sented is  one  of  a  payment  voluntarily  made  by  the  plaintiff  to 
the  defendant  on  a  contract.  The  burden  is  on  the  plaintiff  to 
show  that  su})sequent  circumstances  were  such  as  to  require  the 
defendant  to  return  the  juoney  to  him,  as,  for  instance,  that 
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defendant  failed  to  perform  his  part  of  the  contract.    This  bur- 
den has  not  been  successfully  borne  by  the  plaintiff. 

The  exceptions  are  sustained  and  a  new  trial  ordered. 

G.  A .  Davis  for  plaintiff. 

Magoon  d  Peters  and  J.  LigJdfoot  for  defendant. 


IN  RE  THE  GUARDIANSHIP  OF  KALUA  KAPUKINI, 

a  Spendthrift 

Motion  fob  Re-heaeino. 

Submitted  June  10,  1902.  Decided  July  9,  1902 

Freak,  C. J.,  Galbbaith  and  Pebby,  JJ. 

Where  no  error  Is  pointed  out  In  the  former  dedsion  and  no  suffloient 
reason  given  for  reopening  the  cause  the  motiofn  for  re-argument 
and  request  for  modifloation  of  the  deoision  will  be  denied. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

Counsel  filed  motion  and  petition  for  re-argtunent  and  review 
of  the  decision  filed  in  this  cause  on  May  7th,  1902,  (ante  p. 
204).  AVhen  called  for  hearing  he  stated  that  he  had  that  day 
received  instruction  from  his  client,  Kalua  Kapukini,  to  the 
eflfect  that  she  did  not  desire  a  re-hearing  but  wished  to  continue 
under  guardianship;  after  expressing  surprise  both  at  this  in- 
struction and  the  manner  of  its  coming  to  him  he  said  that  he 
wished  to  withdraw  from  the  cause  but  in  so  doing  would  request 
the  court  to  modify  the  decision  in  certain  respects  and  to  order 
certain  advances  made  by  him  on  behalf  of  tlie  ward  paid  out  of 
her  estate. 
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This  court  in  this  proceeding,  on  the  mere  suggestion  of  coun- 
sel, can  scarcely  be  expected  to  look  into  and  pass  upon  the  con- 
duct of  counsel  out  of  the  presence  of  the  court.  There  are 
recognized  methods  of  bringing  such  matters  before  the  court 
but  this  is  not  one  of  them. 

The  order  referred  to  allowing  counsel  fees  of  $500  for  alleged 
services  rendered  in  a  former  proceeding  was  not  appealed  from 
as  it  might  have  been  by  either  the  guardian  or  the  ward  or  her 
counsel  and  was  not  l>efore  the  court  at  the  former  hearing  nor 
would  it  be  before  us  for  review  if  a  re-argument  were  granted. 

The  affidavits  whereby  counsel  wishes  to  show  that  he  had 
voluntarily  reduced  his  fee  from  $2,500  to  $1,500  were  before 
the  court — ^having  been  admitted  and  filed  the  same  day  the 
trust  deed  was,  i.  e.,  March  7th,  1902.  It  did  not  occur  to  the 
court  then  nor  does  it  appear  now  how  the  fact  set  out  in  the 
affidavits  w^ould  affect  the  conclusion  announced  in  the  former 
decision  except  to  strengthen  it 

The  trust  deed  so  far  as  it  was  considered  was  held  to  support 
the  conclusion  that  the  finding  of  the  trial  judge  that  Kalua  was 
competent  to  transact  her  own  business  was  erroneous  and  that 
it  tended  to  prove  that  she  was  improvident  and  was  likely  to 
part  with  her  property  without  full  consideration.  The  fact  that 
counsel  voluntarily  relinquished,  (or  intended  to  do  so)  one-half 
or  two-fifths  of  the  amount  of  the  fee  she  agreed  to  pay  him  for 
his  services  most  certainly  confirms  the  correctness  of  our  con- 
clusion. 

Application  should  be  made  to  the  Circuit  Judge  for  allow- 
ance of  any  advances  or  other  proper  payments  made  by  counsel 
for  Kalua.  This  court  passes  upon  such  matters  on  appeal  and 
not  in  the  first  instance. 

Counsel  having  failed  to  point  out  any  error  in  the  former 
decision  or  to  show  satisfactory  cause  for  modifying  the  same  the 
motion  and  request  are  denied. 

Thomas  Fitch  for  motion. 

J,  Alfred  Maqoon  contra. 
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SISTER  ALBERTINA,  Trustee  for  STELLA  K.  COOKETT, 
vs.  THE  KAPIOLAXI  ESTATE,  Limited,  DAVID 
KAWAXANAKOA,  JONAH  KALANIANAOLE,  W. 
EAAUWAI  and  KEAXAPUXI. 

Exceptions  from  Circuit  Court,  First  Circuit. 

Submitted  April  21,  1902.  Decided  July  10,  1902- 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

When  one  is  shown  to  have  been,  for  more  than  the  statutory  period^ 
in  actual,  open,  notorious,  continuous  and  exclusive  possession  of 
land,  apparently  as  owner,  and  such  possession  is  unexplained  aa 
by  showing  that  it  was  under  a  lease  from  or  ether  contract  with 
or  oitherwise  by  permission  of  the  true  owners,  the  presumption  is 
tbat  such  possession  was  hostile. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  an  action  of  ejectment  for  a  piece  of  land  situate  at 
Honuakaha,  Honolulu,  and  containing  an  area  of  1.6  acres. 
The  property  consisted  formerly  of  a  fishpond  and  its  banks  and, 
perhaps,  a  small  piece,  additional,  of  dry  land,  and  was  a  kle 
of  the  Hi  of  Kaalaa,  situate  at  Pauoa,  Honolulu.  Mahele 
Award  Xo.  61  was  signed  by  Kamehameha  III  on  January  28, 
1848,  the  King  thereby  consenting  to  the  award  by  the  Land 
Commission  to  one  Namakeha  of  the  Hi  of  Kaalaa.  The  Ma- 
hele Award  reads  as  follows: 

"Ko  B.  Xamakeha. 
Xa     Aina.         Ahupuaa,         Kalana,         Mokupuni. 
Kaalaa«       Hi  no  Honolulu.     Kona.  Oahu. 

Waikele.     Hi  no  Waikele.       Ewa,  Oahu. 

21-D 
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Ke  ae  aku  nei  au  i  keia  mahele,  ua  maikai.  No 
Beneki  Namakeha  na  aina  i  kakauia  maluna:  ua  ae  ia 
'ku  e  hiki  ke  lawe  aku  imua  o  ka  Poe  Hoona  Kuleana. 

(Sgd)     Kamehameha. 

Hale  Alii,  January  28,  1848." 

On  December  7,  1854,  L.  C.  A.  No,  7260  was  issued  to  Na- 
inakeha^  this  award  covering,  however,  only  that  portion  of  the 
Hi  known  as  Kaalaaluna  and  describing  the  latter  by  metes 
•and  bounds.  R.  P.  4371,  dated  May  14,  1858,  to  Namakeha, 
was  likewise  for  Kaalaaluna  only, — again  describing  the  land 
rby  metes  and  bounds.  Namakeha  was  evidently  entitled  to 
receive  an  award  or  patent  for  the  remainder  of  the  Hi,  to  wit, 
for  Kaalaalalo  and  the  lele,  but,  for  reasons  not  appearing  in 
this  case,  no  such  award  or  patent  was  issued  during  his  life- 
time. He  died  in  December,  1860.  On  June  24,  1862,  the 
Minister  of  the  Interior  under  the  authority  of  the  Act  of  1860, 
made  an  Award  (Vol.  3  of  Awards,  p.  337)  which  reads  as 
follows: 

"Helu  61,    Namakeha. 

Hi  no  Kaaha,  ma  Honolulu,  Oahu.  Helu  61  B.  Ili  Waikele,. 
jna  Waikele,  Ewa,  Oahu. 

Koe  nae  ke  kuleana  o  na  kanaka. 

Costs  $2  each,  $4.00. 
'24,  June,  1862.  (Sgd)     L.  Kamehameha. 

Pd  25  June  for  1  Aw'd  (60)" 

Assuming  that  "Kaaha"  was  intended  for  "Kaalaa,"  this  award 
or  grant  would  seem  to  be  broad  enough  in  its  terms  to  cover 
the  whole  ili  or,  since  Kaalaaluna  had  been  already  covered  by 
the  T^nd  Commission  Award  and  Eoyal  Patent  above  referred 
to,  at  least  Kaalaalalo  and  the  lele.  However  that  may  be, 
Kaalaalalo  is  not  claimed  in  this  action  under  this  award  or 
•otherwise. 

By  whom  this  award  or  grant  was  applied  for,  does  not  appear 
in  evidence.  R.  P.  7429,  referring  therein  to  Mahele  Award 
No.  61,  was  issued  March  10,  1880,  in  the  name  of  Namakeha, 
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with  habendum  to  him,  his  heirs  and  assigns  forever,  aod 
describing  by  metes  and  bounds  the  lele  only.  This  Patent 
recites  that  application  therefor  was  made  to  the  Minister  of 
the  Interior  by  Her  Majesty  Queen  Kapiolani. 

The  plaintiff  claims  under  a  deed  of  trust  from  Stella  K.. 
Cockett.  The  latter,  it  appears  from  the  evidence,  is  the 
daughter  and  sole  heir  of  one  Hinau,  who  was  the  son  and  sole 
heir  of  Namakeha.  She  claims  by  inheritance  from  Nam&keha, 
if  the  latter  died  intestate  as  to  the  land  in  controveisy,  but 
claims  also  that  the  lele  was  devised  by  Namakeha  by  his  last 
will  to  Kapiolani,  his  widow,  for  life  and  after  her  death  to  the 
Prince  of  Hawaii,  and  that  from  the  latter  an  undivided  threo- 
fourths  interest  passed  by  descent  to  her,  the  plaintiff.  It  may  be 
assumed  for  the  purposes  of  this  case  that  Stella  Cockett  was 
entitled  by  inheritance  to  three  fourths  of  the  interest,  if  any, 
of  the  Prince  of  Hawaii.  She  seems  to  claim,  further,  under 
the  award  or  grant  of  1862  as  the  heir  of  iN'amakeha. 

At  the  time  of  ^amakeha's  death,  the  title  to  the  lele,  so 
far  as  appears  from  the  evidence,  was  in  the  Government; 
Namakeha  at  that  time  had  no  title  to  it.  The  presumption, 
if  any,  would  be  that  under  those  circumstances  he  would  not 
attempt  to  devise  it  by  will.  Nor  can  this  will  be  construed 
as  attempting  to  dispose  of  that  property.  The  clauses  in  ques- 
tion read  as  follows,  the  first  being  in  the  original  will  and  the 
second  in  a  codicil: 

"I  give  to  my  beloved  wife  Kapiolani  the  half  of  my  house 
lot  No.  4381  adjoining  King  and  Alakea  Streets  in  Honolulu 
and  my  land  at  Kaalaaluna  is  to  be  divided  between  her  and 
Emma  the  wife  of  the  King  the  division  to  be  as  follows,  the 
manka  part  of  said  land  (No.  4371)  mauka  of  the  road  going 
to  Pauoa  is  for  Emma  and  the  two  loia  of  Nakamakaweuweu 
on  the  makai  side  of  the  said  road  and  the  balance  of  said  land 
and  the  place  of  Ulu  and  the  houses  and  all  other  property  there 
are  for  Kapiolani,  provided  she  relinquishes  her  right  of  dower 
which  the  law  gives  to  the  widow." 

"I  hereby  give  to  Kapiolani  the  two  taro  patches  of  Naka- 
makaweuweu  and  the  place  of  Ulu  and  the  remainder  of  said 
land  and  the  houses  and  all  the  property  there  that  is  to  say  my 
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own  house  lot  are  for  Kapiolani  and  the  Prince  of  Hawaii  in 
the  following  manner  however  during  the  life  time  of  Kapio- 
lani she  is  to  have  the  income  from  the  house  lot  to  be  hers  only 
and  at  the  end  of  Kapiolani's  life  it  shall  descend  to  the  Prince 
of  Hawaii." 

Undisputed  evidence  shows  that  "the  two  tare  patches  of 
Nakamakaweuweu,"  "the  place  of  Ulu"  and  "my  own  house 
lot,"  are  all  situate  in  Kaalaaluna.  It  is  clear,  we  think,  from 
the  language  used,  that  the  testator  by  these  provisions  intended 
to  and  did  dispose  of  land  at  Kaalaaluna  only  and  not  of  Kaa- 
laalalo  or  the  hie.  The  lele  would  not,  under  the  circumstances, 
pass  as  a  part  of  Kaalaaluna. 

It  may  be  assumed  for  the  purposes  of  this  case  that  the 
plaintiff  established  a  prima  facie  case  by  showing  that  Stella 
Cockett  is  the  heir  of  Namakeha  and  that  the  award  or  grant 
above  referred  to  was  issued  in  1862  in  the  name  of  Nama- 
keha. 

The  defense  to  the  action  was  that  of  adverse  possession.  At 
the  close  of  the  defendants'  case,  the  presiding  judge,  upon 
motion,  directed  the  jury  to  render  a  verdict  for  the  defend- 
ants, such  direction  being  upon  the  ground  that  the  evidence 
offered  for  the  defense  made  out  a  case  of  adverse  possession 
and  that  there  was  no  evidence  before  the  court  tending  to 
rebut  that  showing.  To  that  instruction  the  plaintiff  excepted, 
and  this  is  the  exception  mainly  relied  upon  in  this  Court. 

Undisputed  evidence  was  introduced  by  the  defendants  show- 
ing that  from  1852  or,  perhaps,  1850,  (Kapiolani  and  Nama- 
keha  married  in  1850)  Kapiolani  at  various  times  had  the  pond 
cleaned  out,  that  her  servants  by  her  direction  fished  therein 
and  delivered  the  fish  to  her  for  her  use,  that  she  eomeUmes 
gave  them  some  of  the  fish,  that  she  erected  a  small  building 
on  the  bank  of  the  pond  or  on  the  kula  adjoining,  that  a  man 
employed  and  directed  by  her  to  care  for  and  take  charge  of 
the  pond  occasionally  lived  in  that  building,  and  that  she  at 
times  objected  to  horses  being  pastured  on  the  kula  of  the  pond 
because  the  animals  might  enter  the  pond  and  cause  injury  to 
it.     In  1875  Kalakaua,  her  husband,  had  the  land  surveyed. 
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In  1880  she  procured  the  issuance  to  her,  though  in  the  name 
of  Namakeha,  of  the  Royal  Patent  above  mentioned.  On 
December  31,  1898,  she  divided  the  land  into  at  least  twelve 
lots  and  executed  deeds  or  perpetual  leases  of  said  lots  one  each 
to  certain  of  her  retainers.  Neither  Namakeha,  nor  Hinau,  who 
was  of  age  at  Namakeha's  death,  nor  Stella  Oockett,  who  be^ 
came  of  age  in  1886,  ever  exercised,  so  far  as  the  evidence 
shows,  any  acts  of  ownership  over  the  land.  Of  the  witnesses 
who  testified  and  who  saw  and  knew  of  Kapiolani's  acts,  none 
saw  or  knew  of  any  such  acts  by  any  of  the  three  persons  just 
named.     This  action  was  commenced  in  December,  1899. 

Without  reviewing  the  evidence  in  further  detail,  we  think 
that  it  clearly  appears  therefrom  that  for  much  more  than 
twenty  years  prior  to  the  institution  of  these  proceedings  Kapio- 
lani  had  possession  of  the  land  in  dispute  and  that  such  posses- 
sion was  actual,  open,  notorious,  continuous  and  exclusive.  We 
think  it  also  clear  that  the  evidence  is  ample  to  support  a  find- 
ing that  for  more  than  the  statutory  period  such  possession  was 
hostile.  Further,  had  the  case  been  left  to  the  jury  and  had 
a  verdict  been  rendered  for  the  plaintiff  such  verdict  could  not 
have  been  held  supported  by  the  evidence.  It  would  be  by 
mere  conjecture  only  that  the  jury  could  have  arrived  at  the 
conclusion  that  the  possession  was  not  hostile  but  permissive. 
While  it  is  true  that  the  burden  is  on  the  party  affirming  the 
existence  of  adverse  possession  to  show  that  his  possession  was 
in  fact  adverse,  it  is  also  true  that  where  one  is  shown  to  have 
been  for  the  statutory  period  in  actual,  open,  notorious,  con- 
tinuous and  exclusive  possession,  apparently  as  owner,  and  such 
possession  is  unexplained,  either  by  showing  that  it  was  under 
a  lease  from,  or  other  contract  with  or  otherwi«=c  by  permission 
of  the  true  owner,  the  presumption  is  that  suv.n  possession  was 
hostile.  See  1  Am.  &  Eng.  Encycl.  Law,  2nd  ed.,  888,  890; 
1  Oycl.  L.  &  P.  1146;  Mfrrse  v.  Ghurchilly  41  Vt  649,  651; 
Neel  V.  McElhennyy  69  Pa.  St.  305;  Wilkins  v.  Nioolaiy  99 
Wis.  178,  182,  183;  Meyer  v.  Hope,  101  Wis.  123,  125.  No 
explanation    whatever,    was    offered    in    evidence    as    to    the 
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nature  of  Kapiolani's  possession;  nor  was  Kapiolani  shown  to 
have  been  a  co-tenant  of  or  to  have  occupied  a  fiduciary  relation 
towards  any  of  the  alleged  true  owners. 

The  application  by  Kapiolani,  in  1880,  for  a  Royal  Patent 
covering  the  kk,  was  not  a  recognition  by  her  of  the  title  of 
the  heirs  or  assigns  of  Namakeha,  As  the  law  stood,  the  Patent 
could  not  have  been  issued  in  the  name  of  any  one  other  than 
the  original  claimant  or  awardee. 

The  exception  to  the  direction  of  the  verdict  is  overruled; 
so  also  are  the  other  exceptions. 

Peterson  &  Matthetoman  for  plaintiff. 

Kinney y  Ballou  d  McClanahan  for  defendants. 


ADELAIDE  SCHLIEF  and  JOHN  SCHLIEF,  her  husband 
V8.  JOSEPH  CLARK,  ALEXANDER  LAZARUS, 
HENRY  SMITH,  as  guardian  of  Naomi  Lazarus,  a  minor, 
and  JOSEPH  O.  CARTER,  as  guardian  of  Madeline  H. 
K.  Lazarus  and  Eleazar  K.  Lazarus,  a  minor. 

Appeal  fbom  Jitdge,  Fibst  Cracurr. 

Submitted  Jun:^  19,  1902.  Decided  July  10,  1902. 

Fre^\  'f;  C. J.,  Galbbaith  and  Perky,  JJ. 

In  a  partition  suit,  rents  accruing  on  property  gold  between  the  date  of 
sale  and  confirmation,  and  collected  by  a  receiver  or  trustee  and 
paid  into  Court,  the  Master's  report  being  confirmed  and  deeds 
being  delivered  to  the  purchasers  without  collecting  interest  on  the 
balance  of  the  purchase  money  held  by  them  pending  the  confirma- 
tion, belong  to  the  heirs  or  partiitioners  end  not  to  the  purchasers. 
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This  is  an  appeal  from  an  order  made  in  the  above  cause  on 
April  18th,  1902,  directing  the  Master  to  pay  to  certain  of  the 
purchasers  at  a  Master's  sale  the  rente  accruing  amounting  to 
$594  and  collected  from  certain  property  sold  between  the  date 
of  sale  and  the  final  confirmation  and  delivery  of  deeds  in  pur- 
suance thereof,  a  period  of  five  months. 

The  only  question  presented  by  the  appeal  is  whether  these 
rents  belonged  to  the  purchasers  or  the  heirs. 

The  sale  was  ordered  in  a  partition  proceeding  and  a  com- 
missioner appointed  to  make  the  sale  and  the  order  after  fixing 
the  time  and  place  of  sale  proceeded  as  follows:  "That  said 
sale  be  made  for  cash,  and  be  subject  to  confirmation  by  the 
court  That  10%  of  the  amount  be  paid  on  the  day  of  sale 
and  the  balance  to  be  jmid  upon  the  confirmation  of  said  sale 
by  this  court  and  the  delivery  to  him  or  them  of  the  deed  or 
deeds  for  said  real  estate  by  said  commissioner." 

The  sale  was  made  by  the  commissioner  on  September  14th 
and  reported  to  the  court  on  October  1st,  1901.  The  order  of 
confirmation  was  made  December  2nd,  1901.  An  appeal  was 
taken  from  a  portion  of  the  decree  i.  e.,  that  making  allowances 
of  certain  coste  and  commissions  and  this  appeal  was  decided 
by  this  Court  on  February  28th,  1902  {ante^  78)  and  on  the 
same  day  the  circuit  judge  made  a  final  decree  in  compliance 
with  the  decision  of  this  Court  confirming  the  commissioner's 
report  and  ordering  the  execution  of  deeds  to  the  several  pur- 
chasers on  the  payment  of  the  balance  of  the  purchase  money 
and  for  the  distribution  of  the  proceeds  and  ordering  the  dis- 
charge of  the  commissioner  on  his  filing  receipts  and  vouchers. 
These  last  were  filed  on  March  18th,  1902.  On  December  l6th, 
1901,  a  receiver  or  trustee  by  consent  of  all  parties  was  appoint- 
ed and  ordered  to  collect  and  pay  into  Court  the  rents  accruing 
pending  the  confirmation  of  sale. 

On  April  16th  three  of  the  purchasers  joined  in  a  motion  to 
the  court  asking  that  the  receiver  or  trustee  be  directed  to  pay 
to  them  the  rents  collected  from  the  property  purchased  by 
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each  of  them  respectively.     This  motion  was  granted  and  the 
order  appealed  from  made  on  April  18th,  1902. 

It  is  contended  on  behalf  of  the  appellees  that  the  purchasers 
had  the  use  of  the  purchase  money,  except  the  10%  deposited 
<m  the  day  of  sale,  amounting  to  $18,000.00  pending  the  con- 
firmation, the  very  time  during  which  the  rents  accrued;  that 
the  purchasers  should  have  paid  interest  on  the  deferred  pay- 
ments in  order  to  be  entitled  to  demand  the  rents;  that  they 
did  not  pay  interest  and  were  not  entitled  to  the  rents. 

Under  the  general  rule  of  law  and  particularly  under  the 
order  of  sale  in  this  case  the  contract  of  sale  was  not  complete 
until  confirmed  by  the  court.  Prior  to  that  time  many  things 
might  have  happened  to  defeat  or  avoid  the  contract.  "Until 
/Confirmed  by  the  court,  the  sale  confers  no  rights.  Until  then 
it  is  a  sale  only  in  a  popular,  and  not  in  a  judicial  or  legal 
sense.  The  chancellor  has  a  broad  discretion  in  the  approval 
or  disapproval  of  such  sale.  The  accepted  bidder,'  (say  the 
Supreme  Court  of  Kentucky),  ^acquires,  by  the  mere  acceptance 
of  his  bid,  no  independent  right,  as  in  case  of  a  purchaser  under 
execution,  to  have  his  purchase  completed;'  but  is  merely  a  pre- 
ferred proposer,  until  confirmation  of  the  sale  by  the  court,  as 
agreed  to  by  4ts  ministerial  agent.'  "  Rorer  on  Judicial  Sales, 
Sec.  106. 

"In  ordinary  sales  by  auction,  or  by  private  agreement,  the 
contract  is  complete  when  the  agreement  is  signed;  but  a  differ- 
ent rule  prevails  in  sales  before  a  Master;  in  such  cases  the 
purchaser  is  not  entitled  to  the  benefit  of  his  contract  till  the 
Master's  report  of  the  purchaser's  bidding  is  absolutely  con- 
firmed."   2  Daniell's  Ch.  P.  <fe  P.  (Sixth  Am.  Ed.)  1274. 

"As  title  does  not  vest  in  the  purchaser  until  after  the  con- 
firmation of  the  sale,  he  has,  prior  to  that  time,  no  right  to  the 
possession  of  the  property  sold,  and  no  legal  cause  of  complaint 
against  the  defendants,  who  remain  in  possession,  exercising  the 
rights  of  ownership,  including  the  right  to  cut  and  remove  all 
crops  growing  upon  the  premises,  and  which  are  in  a  condition 
to  be  cut  and  removed  in  the  usual  course  of  good  farming." 
2  Freeman  on  Executions  (3rd  ed.),  section  304a- 

"Confirmation  is  said  to  be  the  judicial  sanction  of  the  court 
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Until  then  the  bargain  is  incomplete."  Smith  et  al.  v.  Stea/mr 
ship  City  of  Columbiaj  11  Haw.  710. 

Mr.  Justice  Story  when  on  the  circuit  decided  that  the  pur- 
chasers at  a  Master's  sale  had  no  claim  to  the  rents  and  profits 
derived  from  the  property  sold  except  from  the  time  when  the 
conveyance  to  them  was  complete.  Wood  v.  ifan-n,  Fed.  Oas, 
Vol.  30,  No.  1 7954.  Cheneij  v.  Woodruff,  45  N.  Y.  98,  is  a 
strong  authority  to  the  same  effect. 

The  Supreme  Court  of  Ohio  in  expressing  a  contrary  view  say 
that  the  purchaser  is  "required  to  pay  interest  from  the  day  of 
sale  on  so  much  of  the  purchase  price  as  he  has  not  actually 
paid."    JaHhenosky  v.  Valrath,  59  Oh.  St.  540-546. 

The  judge  below  seems  to  have  been  confused  by  the' doctrine 
of  relation  and  to  have  proceeded  on  the  theory  that  as  the  title 
related  back  to  the  day  of  sale  this  also  carried  with  it  the  right 
to  the  possession  and  rents  and  profits  accruing  from  that  time. 
It  does  not  follow  from  the  fact  that  by  the  order  of  confirma- 
tion the  purchaser  was  vested  with  all  of  the  title  of  the  parti- 
tioners  on  the  date  of  sale  that  they  are  entitled  to  the  posses- 
sion and  rents  from  that  date. 

"This  doctrine  of  relation,"  (says  the  Supreme  Court  of 
iKTebraska)  "has  reference  only  to  the  title  which  the  execution 
debtor  had  to  the  real  estate  at  the  time  the  judgment  became 
a  lien,  but  it  has  no  necessary  reference  to  the  quantum^ 
whether  more  or  lees,  of  estate,  which  the  execution  debtor 
owned  at  the  time  the  judgment  became  a  lien."  Yeazel  v. 
EinspahVy  24  L.  R  A.  449,  451. 

We  conclude  that  the  judge  having  confirmed  the  Master's 
report  and  ordered  deeds  delivered  without  requiring  the  pay- 
ment of  interest  on  the  balance  of  the  purchase  money  erred 
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in  allowing  the  rents  to  the  purchasers;  that  these,  under  the 
facts  of  this  case,  belong  to  and  should  have  been  distributed 
among  the  heirs  or  partitioners. 

The  appeal  is  sustained,  the  order  appealed  from  is  reversed 
and  the  case  is  remanded  for  such  further  proceedings,  con- 
sistent with  this  opinion,  as  may  be  necessary. , 

Russell  &  Wa4^on  for  appellants. 

Holmes  &  Stanley  for  appellees. 
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EXCKPTIDWB  FBOM  ClBCUIT  COUBT,  FiBST  OnBCUIT. 

SuBMiiTED  Jaiojary  14,  1902.  Decided  JxTLY  25,  1902. 

•     Freab,  C.  J.,  Galbratth  and  Perey,  J  J. 

It  is  not  error  to  refuse  to  instruct  the  Jury  that  a  certain  article  of  a 
certain  constitution  was  in  force  during  a  certain  period,  wl(thout 
stating  the  substance  of  the  article,  even  if  the  article  were  applic- 
able to  the  case. 

Time  does  not  run  against  the  state  even  though  the  stsute  does  not 
acquire  title  until  after  the  period  of  limitation  has  begun  to  run 
against  the  prior  owner. 

The  rule  that  time  does  not  run  against  the  king  applied  to  the  King 
of  Hawaii  in  his  capacity  as  sovereign  only,  and  not  in  his  private 
capacity. 

Article  39  of  the  Constitution  of  1861,  which  provided  that,  "The  King's 
private  lands  and  other  property  are  inviolable,"  though  applying 
to  his  strictly  private  lands  as  distinguished  from  crow^n  lands,  did 
not  prevent  the  statute  of  limitations  from  operating  upon  such 
private  lands. 

Evidence  held  sufficient  to  Justify  the  giving  of  instructions  as  to  the 
law  of  tacking  successive  adverse  possessions. 

Where  one  is  shown  to  have  been  in  possession  for  the  period  of  limita* 
tion  apparently  as  owner,  and  the  possession  is  not  explained  or 
otherwise  accounted  for,  it  will  be  presumed  to  have  been  adverse^ 
although  th-e  presumption  is  open  to  rebuttal. 

Instructions  need  not  be  given  in  the  form  requested  if  given  sub- 
stantially in  other  form. 

Evidence  held  oufficient  to  support  the  verdict. 
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OPINION  OF  THE  COURT  BY  FEBAR,  C.J. 
(Perry,  J.,  dissentiiia^) 

The  case  is  sufficiently  stated  in  Mr.  Justice  Perry's  dissenting 
opinion.  It  is  a  case  of  ejectment  and  comes  here  on  ninety-two 
exceptions,  only  a  few  of  which  are  now  relied  on.  The  only 
question  is  whether  the  defendant  made  out  a  case  of  adverse 
possession.  The  trial  was  lengthy  and  the  oooitest  was  chiefly 
upon  the  question  of  fact  as  to  whether  the  defendant's  posses- 
sion had  been  adverse  for  the  statutory  period,  and  most  of  the 
instructions  asked  or  given  related  to  the  general  law  of  adveree 
possession.  But  at  the  close  of  the  case,  perhaps  as  an  after- 
thought or  as  a  result  of  a  new  discovery,  the  plaintiff  raised  the 
question  whether  the  holding  could  be  adverse  as  matter  of  law, 
however  adverse  it  may  have  been  in  fact,  for  the  reason  that 
during  a  portion  of  the  period  in  question  the  King  had  the  paper 
title  and  during  a  smaller  portion-  of  that  time  the  Constitution 
of  1864  was  in  force,  which  provided,  in  Article  39,  that,  '^The 
King's  private  lands  and  other  proi)e(rty  are  inviolable."  This  is 
made  the  chief  point  in  this  court  and  will  be  considered  first. 

The  exception  by  which  this  question  is  brought  here  is  that 
to  the  refusal  to  give  the  following  instruction:  "The  juiy  are 
instructed  that  Article  39  of  the  Constitution  of  1864  was  the 
law  of  the  land  until  the  promulgation  of  the  Constitution  of 
1887."  This  instruction  was  properly  refused,  if  for  no  other 
reason,  because  it  was  meaningless  so  far  as  the  jury  was  con- 
cerned. Of  course  that  article  was  the  law  of  the  land  until  it 
was  abrogated.  There  was  no  dispute  about  that,  and  the  veov 
diet  could  not  properly  have  been  influenced  one  way  or  the  other 
by  that  mere  statement.  The  court  was  not  even  requested  to 
state  the  substance  of  that  article,  much  less  to  construe  it.  It 
might  as  well  have  instructed  the  jury  that  any  other  article  of 
that  constitution  or  the  whole  constitution  was  in  force  until 
abrogated.  There  is  nothing  whatever  to  indicate  that  the  jury 
even  overheard  the  article  read  when  the  matter  was  argued  to 
the  court.     We  are  informed  that  it  was  argued,  though  ap- 
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pareiitly  very  briefly,  but  there  is  some  reason  to  believe  that  the 
jury  was  not  then  present.  The  plaintiff  could  hardly  expect  the 
instruction  to  be  given  on  the  idea  that  the  jury  should  find  a 
copy  of  that  constitution  and  construe  it  for  themselves. 

Ill  ere  are,  however,  certain  other  exceptions  under  which  it 
might  at  least  be  argued  that  the  same  question  could  be  raised, 
although  the  giving  and  refusing  of  instructions,  to  which  such 
exceptions  were  taken,  was  apparently  based  on  the  theory  that 
such  insti-uctions  were  intended,  as  probably  they  were,  to  relate 
only  to  the  general  law  of  adverse  possession.  The  question  will 
therefore  be  briefly  considered  on  its  merits. 

The  question  is  whether  this  constitutional  provision  prevented 
the  running  of  the  statute  of  limitations  against  the  King  as  to  his 
private  lands,  that  is,  whether  one  could  acquire  title  by  adverse 
possession  as  against  the  King  in  his  private  or  natural  capacity. 

The  question  is  one  of  great  difticulty.  Probably  the  article 
was  intended  to  relate  to  crown  lands  as  distingushed  from  gov- 
ernment lands,  for  it  was  copied  from  the  constitution  of  1852 
(Art  41),  and  at  that  time  tlie  crown  lands  were  regarded  as 
private  lands  for  many  purposes  and  were  often  spoken  of  as 
such.  See  Estate  of  Kamehameha  IV,  2  Haw.  715.  But> 
whether  it  was  intended  to  relate  to  such  lands  or  not,  it  seems 
clear  that  it  was  intended  to  relate  to  lands,  such  as  those  in  ques- 
tion, o^Mied  by  the  l^ng  in  his  private  capacity.  The  question 
would  then  remain  whether  the  word  "inviolable''  should  be  con- 
strued as  exempting  the  King's  private  lands  from  the  statute  of 
limitations. 

If  the  statute  could  not  run  against  the  King  in  ease  he  had 
the  title  when  the  adverse  possession  began,  the  fact  that  he  did 
not  acquire  the  title  in  this  instance  until  after  the  adverse  po&- 
session  began  would  not  prevent  the  statute  being  stayed  as  soon 
as  he  did  acquire  title.  The  same  rule  would  apply  in  such  case 
as  applies  when  a  state  acquires  title  after  the  statute  has  begun 
to  run.  As  soon  as  the  stat-e  acquires  title  the  running  is  stayed. 
United  ^^tate&  v.  Nashville,  dc.  IVy.  Co.,  118  U.  S.  120,  126. 
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The  general  rule  that  disabilities  arising  after  the  statute  once 
begins  to  nui  do  not  interrupt  it,  does  not  apply  in  this  instance, 
for  no  subsequent  disability  arose  when  the  Bang  acquired  title, 
for  he  could  sue  though  he  could  not  be  sued. 

Nor  should  the  approval  of  the  statute  of  limitations  by  the 
King  be  construed  as  a  waiver  of  his  constitutional  exemption, 
if  the  exemption  would  otherwise  apply.  Wellioti  v,  Berkley ^ 
Plowd.  239,  240,  quoted  in  note  to  People  v.  Herkimer,  (4  Cow. 
345),  15  Am.  Dec.  379. 

The  common  law  differed  in  many  respects  in  its  application  as 
between  the  King  and  his  subjects.  The  King,  however,  was 
recognized  as  having  a  natural  and  a  political  capacity.  He 
could  hold  land  in  each  capacity.  Lands  held  in  his  private  or 
natural  capacity  descended  to  his  heirs.  Those  held  in  his  polit- 
ical capacity  descended  to  his  successors.  8  Bac.  Abr.  Tit.  Pre- 
rogative, E.  2:  Co.  Litt.  15b.  and  note  (4).  This  distinction  ex- 
isted here  as  bet^veen  the  King^s  private  lands  strictly  speaking 
and  his  crown  lands.  It  is  said  that  anciently,  at  common  law, 
prescription  ran  against  the  King  as  against  other  people  as  to 
his  private  lands,  but  not  as  to  lands  appurtenajit  to  the  crown, 
but  that  for  several  centuries  this  distinction,  has  not  been  ob- 
served and  that  the  crown  is  excepted  by  implication  from  the 
operation  of  statutes  of  limitation  unless  expressly  named. 
United  (States  r.  Hoar,  2  Mason  311,  313.  Statutes  of  limita- 
tion have  been  passed  in  England  and  many  of  the  United  States 
which  by  their  express  terms  run  against  the  King  or  the  State. 

Whatever  may  be  the  rule  at  conmion  law,  it  seems  to  be  con- 
ceded by  the  plaintiff  that  the  conmaon  law  maxim  nullwn 
lempits  oeourrit  rcyi  did  not  apply  here  as  to  the  King's  private 
lands.  That  is  supposed  to  have  been  a  prerc^tive  of  the  King 
as  sovereign  and  not  in  his  private  capacity,  and  is  possessed  by 
even  republican  governments  as  an  attribute  of  sovereignty.  It 
was  expressly  held  in  Harris  v.  Carter,  (>  Haw.  195,  209,  that 
time  would  run  against  the  King  as  to  crown  lands  even.  Much 
mor6  woidd  th&t  be  the  case  as  to  his  strictly  private  lands.    The 
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plaintiff's  c<.iiteiitioii  is,  not  that  the  general  nile  aj^licable  to 
sovereignties  applies  here,  but  that  the  special  oonsUtutional  pro- 
vision in  question  applies  to  the  King's  private  lands.  But  what 
force  was  the  word  "inviolable"  intended  to  have?  Was  this 
provision  intended,  for  instance,  merely  to  cover  substantially  the 
same  ground  as  that  covered  by  the  provision  in  the  constitution 
of  1840  that,  "He  also  shall  retain  his  own  private  lands"?  A 
number  of  provisions  of  the  oonstitutionfi  of  1852  and  1864  were 
but  restatements,  in  more  exact  or  more  modem  form,  of  pro- 
visions in  the  crude  constitution  of  1840.  Was  this  provision 
intended  to  mean  that  the  King's  private  lands  should  continue 
to  be  regarded  as  such  and  not  be  regarded  as  held  by  the  King 
in  his  political  capacity,  or  as  subject  to  legislative  action,  as 
were  the  government  lands?  The  provision  is  very  indefinite. 
There  are  other  provisions  protecting  the  property  and  other 
rights  of  subjects.  Was  the  provision  relating  to  the  King  in- 
tended to  go  farther  than  the  provisions,  worded  just  as  strongly, 
relating  to  the  people  generally?  Perhaps  sa  Perhaps  not.  If 
not,  its  presence  could  be  accounted  for  on  the  ground  that  the 
King  occupied  a  dual  position,  as  others  did  not,  and  consequently 
that  there  was  danger  that  in  regard  to  his  rights  there  might  be 
confusion  in  the  absence  of  such  a  provision.  If  the  intention 
was  to  give  him  greater  rights,  what  greater  rights?  We  need 
not  undertake  to  say.  There  is  much  reason  to  suppose  that  the 
intention  was  npt  to  exempt  the  King's  private  lands  from  the 
oi>eration  of  the  statute  of  limitations  and,  the  question  being  at 
least  one  of  doubt,  the  leaning  should  be  towards  the  more  en- 
lightened view. 

In  support  of  this  we  may  refer  to  former  decisions  of  our  own 
courts  in  so  far  as  they  bear  on  the  question,  and  reason  by  an- 
alogy from  decisions  of  other  courts  on  other  constitutional  pro- 
visions. 

For  instance,  in  Estate  of  Kfimeharneha  77,  supra^  it  was 
held  that  even  the  crown  lauds,  limited  though  they  were  to  the 
King  and  his  successors,  were  subject  to  dower.     If  they  be- 
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Icnged  to  the  siiccesdor  King  on  the  demise  of  the  predecessor 
King,  and  if,  because  they  were  "inviolable",  they  were  not  sub- 
ject to  general  limitation  laws,  would  they  be  any  moare  subject 
to  the  general  dower  law?  If  they  were,  the  Queen  Dowager  of 
the  former  King  would  take  an  estate  for  life  in  one-third  of  the 
reigning  King's  lands  under  the  general  law  without  the  latter's 
•consent 

Again,  in  Harris  v.  CarUTy  supra,  the  court  actually  decided 
the  verj-  question  now  before  us.    It  is  contended  that  the  opinion 
there  expressed  on  this  point  was  only  a  dictwn,  but  it  appears  to 
liave  been  an  actual  decision.     The  question  was  whether  the 
plaintiffs  had  title  to  certain  lands  which  the  Commissioners  of 
Crown  Lands  claimed  as  crown  lands.    The  plaintiff  claimed  (1) 
by  devise  from  Kamehameha  III  to  his  Queen,  Kalama,  by  des- 
cent from  the  Queen  to  Charles  Kanaina,  and  by  deed  from  Ka- 
naina  to  himself,  and  (2)  by  adverse  possession  begun  by  Queen 
Xalama  after  the  death  of  Kamehameha  III.     The  court  held 
that  the  title  to  the  lands  in  question  did  not  pass  by  the  devise,  . 
-descent  and  deed,  and  consequdDtly  it  became  necessary  to  de- 
cide upon  the  validity  of  the  second  contention,  that  of  adverse 
possession.    It  was  decided  that  adverse  possession  could  be  held 
against  the  Kings  Kamehameha  IV  and  V.    Up  to  that  point  in 
the  case  evidence  as  to  adverse  poeseseion  had  been  fully. put  in  as 
to  only  one  of  the  lands  in  question,  as  to  which  the  evidence  was 
held  not  sufficient.    The  coui-t  left  the  parties  at  liberty  to  intro- 
duce evidence  as  to  adverse  possesion  in  regard  to  the  other  lands 
involved.    The  parties  thereupon,  as  the  papers  on  file  show,  con- 
sented to  judgment  for  the  plaintiff  as  to  certain  of  those  lands 
and  for  the  defendants  as  to  the  rest.    It  is  true  that  the  decision 
was  by  a  single  judge  only,  but  it  was  by  one  peculiarly  fitted  for 
-deciding  the  question  by  reason  of  his  familiarity  with  the  polit- 
ical and  constitutional  history  of  the  islands  and  the  views  of  the 
chiefs  and  people.     The  judgment  was  not  questioned  or  ap- 
pealed from  although  the  defendants,  besides  being  familiar  with 
.the  ancient  conditions  and  laws  themselves  and  representing  in 
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a  sense  the  King  himself,  were  represented  by  counsel  of  ability 
and  learning,  a  former  member  of  the  Supreme  Court.  It  may 
be,  also,  that  the  attention  of  the  court  was  directed  only  to  the 
general  maxim  that  time  does  not  run  against  the  King  and  that 
the  constitutional  provision  was  overlooked.  But,  considering 
who  were  concerned  or  took  part  in  that  case — ^the  Justice,  the 
counsel,  the  Commissioners  of  Crown  Lands  and  the  King  him- 
self— and  the  importance  of  the  question,  it  would  seem  that 
either  the  constitutional  provision  was  thought  not  to  apply  if  it 
was  noticed,  or  else  that  in  the  opinion,  of  those  who,  if  any, 
ought  to  know,  there  was  nothing  in  Hawaiian  ideas  or  customs 
or  history  or  the  status  of  the  King  beyond  what  appertained  to 
kings  generally  that  would  exempt  his  private  lands  from  the 
operation  of  the  statute.  That  being  an  actual  and  carefully  con- 
sidered decision  by  the  best  authority,  and  the  point  being  at 
least  a  doubtful  one,  it  would  seem  that  we  ought  not  to  take  a 
backward  step  by  overruling  it 

Decisions  in  somewhat  analogous  cases  elsewhere  tend  to  sup- 
port the  holding  that  tlie  King's  lands  are  not  violated  by  the 
application  of  the  statute  of  limitations  to  them.  The  Federal 
constitution  provides  that,  "Ifo  State  shall  *  *  *  pass  any 
*  *  *  law  impairing  the  obligation  of  contracts."  And  yet 
there  is  no  question  of  the  constitutionality  of  a  statute  which, 
though  enacted  after  a  contract  has  been  made,  limits  or  reduces 
the  time  within  which  action  may  be  brought  on  it,  provided  a 
reasonable  time  is  allowed — even  though  the  effect  of  a  failure 
to  bring  action  within  the  time  limited  is  to  take  away  all  remedy 
and  destroy  the  value  of  the  contract  Gilfillan  v.  Union  Canal 
Co.,  109  U.  S,  401;  Cranor  v.  School  District,  151  Mo.  119. 
The  Constitution  of  California  provided  that  each  stockholder  of 
a  corporation  should  be  personally  liable  for  his  proportion  of  all 
debts  contracted  while  he  was  a  stockholder,  and  contained  no 
limitation  as  to  the  time  within  which  action  might  be  brought 
But  it  was  held  that  the  statute  of  limitation  "does  not  attempt 
to  relieve  the  stockholder  from  his  liability  under  the  constitu- 
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tion;  it  only  limits  the  time  witliin  which  the  action  may  be 
brought,  and  this  is  not  inconwstent  with  the  constitutional  deo^ 
laration  that  such  liability  is  imposed  upon  the  stockholder." 
fianta  Rosa  Nat.  Bank  v.  Bartictt^  125  Cal.  407.  Indeed,  the 
constitution  of  1864  itself  contained  provisions  that  protected 
the  private  proi)erty  of  subjects  generally^  and  all  modem  con- 
stitutions contain  similar  provisions  protecting  life>  liberty  and 
property.  Private  property  as  a  rule  cannot  be  taken  except  for 
public  use  and  then  only  upon  just  compensation  and  by  due 
process  of  law.  And  yet  no  one  questions  the  consftitutionality 
of  reasonable  statutes  of  limitation  the  effect  of  which  is  usually 
held  to  be  in  the  case  of  specific  property  to  actually  transfer  the 
title  as  well  as  bar  the  remedy. 

Exceptions  were  taken  also  to  certain  instructions  given  at  the 
request  of  the  defendant,  to  the  effect  that,  if  the  jury  found  cer- 
tain enumerated  facts,  the  defendant  was  the  heir  of  his  daughter 
the  Princess  Ivaiulani,  and  that  the  possessions  of  several  possesK 
sors  between  whom  there  is  privity  of  estate,  such  as  ancestor  and 
heir,  may  be  added  together.  It  is  not  disputed  that  these  in- 
structions set  forth  correct  law.  The  contention  is  that  they  were 
inapplicable  because  the  evidence  showed  that  the  daughter  never 
had  possession.  In  our  opinion,  there  was  sufficient  evidence  to 
justify  the  giving  of  these  instructions.  There  seemed  to  be 
some  uncertainty  in  the  defendant's  testimony  at  first  as  to 
whether  he  held  possession  originally  in  his  own  right  or  in  that 
of  his  wife  or  daughter,  but  he  finally  seemed  to  take  the  position 
that  it  was  in  his  own  right.  But  there  was  considerable  testi- 
mony, dra^vn  out  largely  by  the  plaintiff,  tending  to  show  a  parol 
gift  to  the  daughter  and  that  the  defendant  had  been  regarded  as 
holding  in  her  right  until  her  death.  There  was  no  doubt  that 
be  was  her  heir.  This  justified  the  instructions  as  to  tacking  pos- 
sessions. 

Another  exception  was  to  the  defendant's  requested  instruc- 
tion that,  "Where  one  is  shown  to  have  been  in  possession  of  land 
for  the  period  of  limitation,  apparently  as  owner,  and  such  poa- 
22-D 
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sessirm  is  not  explained  or  otlierwi«i«  accounted  for,  it  will  be  pr^ 
sumed  to  have  been  adverse,  although  this  presumption  is  open  to 
rebuttal."  This  instruction  was  taken  substantially  from  1  Aro. 
&  Eng.  Enc.  of  Law  (2nd  ed.)  889.  It  was  held  to  be  co(r- 
rect  law  in  Sister  Albertina  v.  Kapiolmii  Estate,  Limited,  ante, 
321.  Grouped  with  this  exception  are  exceptions  to  the  refusal 
to  give  two  instructions  requested  by  the  plaintiff  to  the  effect 
that  if  the  defendant  was  allowed  by  the  holder  of  the  legal  title 
to  take  possession  and  if  he  took  possession  with  the  consent  of 
the  owner,  as  a  matter  of  convenience  and  without  any  under- 
standing that  the  property  should  belong  to  the  defendant,  the 
possession,  however  long  continued,  wooild  not  bar  a  recovery, 
:and  that  consent  need  not  be  expressed  in  words,  but  might  be 
^hown  by  acts  and  attendant  circumstances,  and  that  certain 
enumerated  acts  might  be  taken  into  consideration  in  determin- 
ing the  question  of  consent.  In  so  far  as  these  refused  instruc- 
tions were  warranted  by  the  evidence,  their  substance  was  suffi- 
ciently covered  by  other  instructions  that  were  given. 

It  is  contended  under  otiier  eocceptions  that  there  was  no  evi- 
dence to  sustain  the  verdict.  Tlie  evidence  is  voluminous  and  it 
will  serve  no  useful  purpose  to  review  it  at  length.  The  main 
contention  on  this  point  is  that  the  possession  was  shown  to  be 
permissive  and  not  adverse.  It  must  be  conceded  that  tiiere  is 
much  that  can  be  said  in  support  of  this  contention.  But  the 
argument  is  one  that  would  more  appropriately  be  addresged  to 
the  jury.  On  the  whole,  in  oar  opinion,  there  was  sufficient  evi- 
dence to  sustain  the  verdict^  whether  the  weight  of  the  evidence 
was  on  that  side  or  not^ 

The  exceptions  are  overruled. 

.    Kinney,  Ballr/u  &  McClanahan  for  the  plaintiff. 
Robertson  cC-  Wilder  for  the  defendant 

DISSENTING  OPINION  OF  PERRY,  J. 

This  is  an  action  of  ejectment,  the  land  in  controversy  consist- 
ing of  two  pieces  situate  at  Waikiki,  Oahu,  one  being  makai  of 
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the  mflin  Waikiki  road,  a  beach  lot,  and  the  other  being  several 
hundred  feet  mauka  of  the  road.  The  plaintiffs  claimed  title  by 
deed  and  inheritance;  the  defense  was  adverse  posses&ion  for  the 
statutory  period.  The  judge  preeiiding  at  the  trial  charged  the 
jury  that  the  plaintiff  had  established  a  paper  title  to  all  the  land 
sued  for.  and  that  instruction  was  not  excepted  to.  The  sole 
question  left  to  the  jury  to  determine  was  whether  or  not  the 
plaintiff^s  title  had  been  defeated  or  his  right  to  recover  herein 
barred  by  adverse  possession  on  the  part  of  the  defendant  or  on 
the  part  of  his  daughter  Kaiulani  and  himself.  The  jury  ren- 
dered a  verdict  for  the  defendant. 

Undisputed  evidence  showed  that  the  beach  lot,  exclusive  of 
subsequent  accretions,  i.  e.,  as  it  was  at  the  date  of  the  award, 
and  the  mauka  lot,  excepting  only  a  triangular  piece  on  the 
westerly  border  containing  about  1250  square  feet,  were  granted, 
with  other  adjoining  land,  to  M.  Kekuanaoa  by  L.  C.  A.  104, 
F.  L.,  Apana  5,  and  confirmed  to  him  by  E.  P.  4493.  From  the 
patentee  the  two  pieces  passed  by  descent  to  King  Kamehameha 
V  and  on  the  latter's  death  by  descent  to  Princess  Ruth  Keeliko- 
lani.  On  November  16,  1876,  the  mauka  piece,  including  the 
small  triangle  above  referred  to^  was,  as  a  part  of  a  much  larger 
tract,  conveyed  by  deed  by  Keelikolani  to  King  Kalakaua,  and 
on  April  16,  1880,  the  makai  piece,  also  as  a  part  of  a  larger 
tract,  was  conveyed  by  deed  by  Keelikolani  to  the  same  grantee. 
Kalakaua  died  January  20,  1891,  and  under  his  will  all  of  his 
title  to  the  two  pieces  in  controversy  passed  to  his  widow,  Queen 
Dowager  Kapiolani,  from  whom  by  various  mesne  conveyances 
the  paper  title  passed  to  the  plaintiff. 

One  of  the  exceptions  is  to  the  trial  court's  refusal  to  instruct 
the  jury,  inter  alia,  that  "Article  39  of  the  Constitution  of  1864 
was  the  law  of  the  land  until  the  promulgation  of  the  Constitu- 
tion of  1887",  another  to  the  verdict  on  the  ground  that  it  was 
contrary  to  the  law,  the  evidence  and  the  weight  of  the  evidence 
and  a  third  to  the  court's  refusal,  pro  formay  to  grant  a  motic^ 
for  a  new  trial.     There  was  also  an  exception  to  the  denial  of 
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plaintiff's  motion  "that  the  jury  be  instructed  to  return  a  verdict 
for  the  plaintiff  on  the  ground  that  there  is  no  evidence  here  to 
support  the  defense  of  adverse  possession",  and  one  to  the  giving 
of  the  following  instruction  requested  by  defendant:  "The  law 
is  that  no  person  shall  commence  an  action  to  recover  possessioii 
of  any  land  or  make  any  entry  thoreon  unless  within  twenty 
years  after  the  right  to  bring  such  action  first  accrued.  You  are 
instructed  that  the  right  of  the  owner  of  the  land  in  dispute  to 
bring  an  action  first  accrued  when  the  defendant,  A.  S.  Cleghom, 
commenced  to  hold  possession  of  the  same  adversely  to  the  owner, 
and  if  you  believe  that  such  adverse  posseesion  has  continued  un- 
interruptedly for  at  least  twenty  years  from  that  time  before  the 
commencement  of  this  action,  your  verdict  will  be  for  the  de- 
fendajit" 

.  Article  39  of  the  Constitution  of  1864,  granted  by  Kameha- 
meha  V  on  August  20  of  that  year,  is  as  follows:  "The  King's 
private  lands  and  other  property  are  inviolable."  On  behalf  of 
the  plaintiff  it  is  contended  that  because  of  this  provision  the 
statute  limiting  the  time  within  which  an  action  may  be  broaight 
to  recover  land  or  an  entry  be  made  thereon  can  have  no  applica- 
tion against  the  King  as  an  individual  and  that  title  by  adverse 
possession  can  not  be  acquired  against  him  as  such  individual.  If 
this  position  is  correct,  the  verdict  is  contrary  to  the  law  and  the 
evidence.  Upon  the  view  of  the  evidence  most  favorable  to  tke 
defendant,  bis  adverse  possession  commenced  not  earlier  than 
December  25, 1875.  Service  of  summons  in  this  action  was  made 
October  10,  1899.  Kalakaua  ascended  the  throne  in  1874,  and 
the  Constitution  of  1864  continued  in  force  until  July  7,  1887. 
From  November  16,  1876,  then,  until  July  7,  1887,  tbe  title  to 
the  mauka  piece,  and  from  April  17,  1880,  until  July  7,  1887, 
that  to  the  makai  piece,  were  in  the  King,  thougjh  as  his  private 
property,  during  a  time  when  Article  39  of  the  Constitution  of 
1864  was  in  force.  If  the  statute  of  limitations  was  not  operat- 
ing or  the  adverse  possession  not  accruing  during  those  periods, 
then,  subtracting  the  shorter,  seven  years,  from  the  maximum 
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claimed,  twenty-four  years,  it  is  clear  that  the  defendant's  pos- 
session for  the  remainder,  seventeen  years,  was  insufficient  to 
divest  the  title  of  the  King  or  of  those  holding  under  him. 

For  the  defendant  the  argument  advanced  in  reply  to  the 
plaintiff's  contention  on  this  subject  is  two-fold:  first,  that  the 
term  "private  lands"  is  not  used  in  the  Constitution  in  its  ordin- 
ary acceptation  but  with  reference  solely  to  that  part  of  the  pub- 
lic domain  reserved  by  the  King  for  himself  in  the  great  mabele 
and  later  kno\^Ti  as  the  "Crown  Lands"  and  (2)  that  by  the  use  of 
the  word  "inviolable"  it  was  not  intended  to  exempt  the  property 
described  in  the  section  from  the  operation  of  the  statute  of  lim- 
itations or  of  the  rule  of  adverse  possession  and  that  the  inten- 
tion was  either  to  restrain  the  legislature  from  legislating  as  to 
the  crown  lands  advea:Bely  to  the  King  or  to  restrain  the  King 
from  disposing  of  them  injuriously  to  the  public. 

It  is  a  rule  in  the  interpretation  of  constitutions  and  perhaps 
of  some  other  written  instiTimcnta  that  words  are  to  be  under-, 
stood  in  their  natural,  ordinary  and  untechnical  meaning  unless 
the  natiTre  of  the  subject  indicates  or  the  context  suggests  that 
they  were  used  in  &  technical  sense.  See  Endlich  on  Interpreta- 
tion of  Statutes,  p.  714,  Story  on  Constitutions,  §  461,  and 
Cooley  on  Constitutional  Limitations  (6)  p.  73.  The  word 
"private"  is  one  of  common  usage  and  of  well  known  significa- 
tion. It  seems  almost  superfluous  to  define  it.  "Belonging  to,  or 
concerning,  an  individual  person;  personal;  one's  own;  not  pub- 
lic; as,  a  man's  private  opinion;  private  property." — ^Webster's 
International  Dictionary.  I  am  unable  to  find  within  tiie  Consti- 
tution itself  any  reason  for  believing  that  the  word  was  not  used 
in  this,  its  ordinary  acceptation;  on  the  contrary  it  is  not  without 
indications  that  it  was  so  used,  for  instance,  it  is  closely  followed, 
in  Article  40,  by  a  provision  which  undoubtedly  refers  to  tiie 
King  an  a  private  individmU  and  gives  him  an  immunity  not 
possessed  by  other  inhabitants  of  tiie  realm.  "The  king  cannot 
be  sued  or  held  to  account  in  anv  court  or  tribunal  of  the  realm." 
See  Oreen  v.  Cartimrighty  7  Haw.  726.    Article  81,  "The  person 


342  JULY,  1902. 

of  the  King  is  inviolable  and  sacred",  further  discloses  a  disposi- 
tion and  an  intention  to  extend  immunities  and  privileges  to  the 
King  in  his  private  capacity. 

It  seems  that  in  the  days  shortly  following  the  Mahele  the 
Crown  lands  were  sometimes  referred  to  as  the  King's  private 
lands.  It  does  not  appear,  however,  that  the  term  was  thus  used 
so  widely  as  to  acquire  that  special,  technical  signification.  It 
may  be  that  the  words  "private  lands"  are  capable  of  being  con- 
strued as  meaning  the  lands  known  as  the  Crown  Lands,  but  that 
they  were  not  so  used  in  the  section  in  question  is  further  demon- 
strated by  the  very  language  of  that  brief  section.  In  the  phrase 
"private  lands  and  other  property",  the  word  "private"  modifies 
the  words  "other  property"  as  well  as  the  word  "lands".  This 
shows  that  the  word  "lands"  is  there  used  not  in  the  limited  sense 
of  CroAvn  Lands  but  as  including  all  lands  coming  under  the 
class  "private",  as  ordinarily  understood.  To  the  extent  that  the 
^words  "other  property"  are  limited  or  qualified  by  the  word 
"private",  to  that  same  extent  is  the  word  "lands"  limited  or 
qualified  by  the  word  "private." 

Of  greater  difficulty  is  the  ascertainment  of  the  true  meaning 
of  the  word  "inviolable"  as  used  in  Section  39.  What  was  the 
intention  in  inserting  that  section? 

Some  definitions  are  here  given.  "Inviolable.  Having  a  right 
to  or  guaranty  of  immunity;  that  is  to  be  kept  free  from  violence 
or  violation  of  any  kind,  as  infraction,  assault,  arres-t,  invasion, 
profanation;  incapable  of  being  injured." — Cent  Diet.  "That 
can  not  be  violated;  incapable  of  being  injured  or  disturbed;  ex- 
empt from  legal  prosecution  or  punishment." — Standard  Diet 
"Violate.  To  treat  roughly  or  injuriously;  to  do  violence  to,  in- 
terrupt or  disturb." — Cent.  Diet  "Injure.  To  do  harm  to;  in- 
flict damage  or  detriment  upon;  impair  or  deteriorate  in  any 
way." — Ih.  "Impair.  To  diminish  in  quantity,  value,  excel- 
lence, strength;  to  deteriorate." — Anderson's  Law  Diet 

The  King's  interest  in  or  title  to  land  was  property  of  his.  Was 
such  property  ^dolated  by  the  operation  of  a  statute  of  limitations 
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or  by  adverse  posseesian  by  another?  It  may  be  that  if  our  stat- 
ute simply  limited  the  time  within  which  an  action  may  be 
brought  in  a  court  for  the  recovery  of  the  land,  such  a  provision 
would  not  be  such  a  violation.  It  has  been  held  by  courts  that 
such  statutes,  purely  of  limitation  of  the  time  of  bringing  actions 
in  courts,  if  reasonable,  affect  the  remedy  only  and  do  not  impair 
the  right,  because,  it  is  argued,  other  remedies  exist  and  the  right 
continues  good,  only  unenforceable  in  the  legal  tribunals.  Our 
statute,  however,  goes  further  and  limits  not  only  the  time  within 
which  an  action  may  be  brought  but  also  the  time  within  which 
entry  may  be  made.  It  bars  all  remedy  after  the  lapse  of  the 
period  stated.  Its  effect,  though  it  does  not  so  specifically  pt^ 
vide,  is  to  extinguish  the.  title  of  the  real  owner  and  to  vest  it  in 
the  adverse  holder.  Certainly  that  is  the  effect  of  the  doctrine  or 
rule  of  adverse  possession,  which  is  now  too  well  established  to 
require  anything  further  than  itd  statement.  Whatever  the 
reasons  are  for  the  rule  or  the  theory  on  which  it  is  based,  that  is 
its  effect  "The  statute  of  limitations  gives  a  perfect  title.  *  * 
It  is  a  mistake  to  suppose  that  the  person  barred  by  the  statute 
loses  nothing  but  his  remedy.  The  law  never  deliberately  takes 
away  all  remedy  without  an  intention  to  destroy  the  right.  Rem- 
edies are  frequently  changed.  One  is  withdrawn  and  others  re- 
main, .or  one  is  substituted  for  another.  But  when  all  remedies 
are  taken  away  after  a  specified  jieriod  of  neglect  in  asserting 
rights,  and  when  this  is  done  for  the  purpose  of  promoting  thd 
best  interests  of  society,  the  right  itself  is  destroyed.  In  this 
case,  the  tenant  for  life,  at  the  time  he  released  to  the  plaintiff 
could  neither  make  entry  nor  maintain  any  real  or  possessory 
action.  His  right  was  completely  vested  in  the  person  in  posses- 
sion. He  had  nothing  whatever  to  convey." — Moore  v.  Ldt€€j  29 
Pa.  St.  262.    See  also  3  Wash.  R  P.  164. 

If,  then,  our  statute  of  limitations  or  the  doctrine  of  adverse 
possession  applied  in  their  full  force  against  the  King  in  his  per- 
sonal capacity,  their  effect  would  be  not  only  to  impair  but  to 
absolutely  destroy  the  right  or  title  involved.  Such  title  would 
suffer  detriment  and  injury. 
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it  is  argued  in  this  connection  that  the  divesting  of  title  caused 
by  the  statute  or  by  adverse  poissession  is  not  a  violadon  of  the 
real  owner's  right  or  property,  because  the  title  passes  by  virtue 
of  the  pre3umed  acquiescence  or  consent  of  the  real  owner.  It  is 
true  that  it  is  sometimes  said  that  from  a  possession  adverse  for 
the  statutory  period  the  law  conclusively  presumes  a  grant  or 
^nveyance;  but  it  is  also  true  that  in  very  many  cases,  perhaps 
in  a  majority  of  cases,  this  proves  to  be  a  mere  fiction  of  law  and 
that  no  such  conveyance  or  acquiescence  has  been  in  fact  made 
or  given.  .  The  law,  recognizing  this,  nevertheless  regards  the 
title  as  having  passed,  its  policy  being  (in  the  absence  of  con- 
stitutional provisions  to  the  contrary)  for  the  peace  of  the  com- 
munity not  to  allow  "a  possession  to  be  questioned  after  it  shall 
have  been  enjoyed  for  such  a  length  of  time  as  renders  it  un- 
reasonable, in  the  eye  of  the  law,  to  require  evidence,  alitcnde, 
that  it  was  holden  under  a  right  of  ownership  derived  from  some 
other  suiRcient  and  legitimate  source.*'  See  3  AVash.,  R.  P.  124. 
It  seems  to  me  that  Section  39  cannot  be  held  to  be  inapplicable 
on  the  theory  that  the  divesting  of  title  by  adverse  possession  was 
the  voluntary  act  of  the  King. 

It  may  be  said  that  if  the  application  of  the  statute  and  of  the 
doctrine  of  adverse  possession  violate  the  King's  private  property 
the  same  must  be  true  as  to  the  private  property  of  any  other  in- 
dividual. There  is,  indeed,  a  like  violation;  but  in  the  case  of 
other  individuals  the  law  and  the  courts,  conceding  the  violation, 
declare  that  public  policy  requires  that  the  negligent  individual 
should  suffer  to  that  extent  in  order  that  there  may  be  repose  in 
titles  and  a  feeling  of  security  in  those  who  have  uninterruptedly 
held  or  tilled  the  soil  for  a  long  period  of  time  and  constitutions 
generally  and  those  of  these  islands  in  particular  have  contained 
no  inhibition  to  the  contrary.  In  the  case  of  the  King,  however, 
there  was  during  the  period  in  question,  such  an  express  inhibi- 
tion.   Hence  the  distinction. 

Wliat  the  "more  enlightened  view"  of  today  is,  should  not  be 
permitted  to  weigh  in  the  construction  of  language  used  in  1864. 
It  is  to  be  remembered  that  we  are  not  here  dealing  with  condi- 
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tions  as  they  exist  at  the  present  day  but  with  a  state  of  affairs 
existing  prior  to  1887  while  Hawaii  wae  a  monarchy.  In  1864 
when  Kamehameha  V  promulgated  his  Constitution,  the  idea  was 
still  prevalent  among  the  native  Hawaiians  of  the  superiority  of 
Kings  over  other  men  and  of  their  being  entitled  to  privileges 
and  immunities  not  enjoyed  by  their  subjects.  Contact  with 
other  races  had,  it  is  true,  already  had  some  effect  to  the  con- 
trary, but  that  the  King  was  in  1864  still  regarded  differently 
from  other  men  \a  apparent  from  the  Constitution  itself.  The 
King  could  not  be  sued  or.  held  to  account  in  any  court  of  the 
realm.  Art  40.  Other  men  could.  The  King's  person  was  in- 
violable.   Art  31.    None  of  his  subjects  enjoyed  that  privilege. 

In  this  connection  it  is  well  to  note  that  all  men  were  afforded 
a  certain  large  measure  of  protection  for  their  persons  in  the 
provision,  Art  9,  that  no  person  should  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law ;  but  after  due  process 
of  law  a  man  could  be  deprived  of  his  liberty  and  even  of  his 
life.  Art.  39,  however,  gave  the  King  immunity  from  any  such 
punishment  and  from  all  other  harm  or  injury  to  his  person.  So, 
too,  a  subject,  could,  after  due  process  of  law,  be!  deprived  of  his 
property.  In  my  opinion,  Art.  39  was  intended  to  give  the  King 
a  similar  immunity  as  to  his  property  and  to  render  it  incapable 
of  being  taken  away  from  him  or  injured  or  destroyed  by  any 
method.  Section  39,  as  well  as  Article  31  where  the  same  word 
^'inviolable"  is  used,  must  have  been  intended  to  secure  to  the 
King  in  his  private  capacity  privileges  and  immunities,  as  to  his 
property  and  as  to  his  person,  not  enjoyed  or  possessed  by  other 
men;  otherwise  those  provisions  were  wholly  unnecessary,  for, 
regarded  purely  as  a  private  individual,  the  King  would  be  one 
of  those  persons  referred  to  and  protected  by  other,  clauses  of  the 
Constitution. 

That  the  acquisition  of  title  by  adverse  possession  is  in  fact  an 
injury  to  the  rights  of  the  real  owner  and  a  loss  to  him,  has  been 
repeatedly  recognized.  For  example,  in  referring  to  the  maxim, 
nullum  tempif^  ocfmrrit  reffi, — a  maxim  not  to  be  confounded,  of 
course,  with  the  constitutional  provision  under  consideration — 
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Angell  in  his  work  on  Limitations  says,  at  p.  31:  "It  is  some- 
times asserted  that  the  reason  of  the  above  maxim  is,  that  the 
King  is  always  busied  for  the  public  good;  and,  therefore!,  has  not. 
leisure  to  assert  his  right  within  the  time  limited  to  subjects.  The 
true  reason,  it  has  been  thought,  however,  is  the  great  public: 
policy  of  preserving  the  public  righiSy  revenues  and  property 
from  injury  and  loss  by  the  negligence  of  public  officers,"  See 
also  Lessee  of  Cincinnati  v.  Churoh,  8  O.  310.  In  weighing  and: 
applying  the  evidence  in  support  of  such  a  tide,  the  acts  of  the 
wrongdoer  are  to  be  construed  strictly  and  the  true  owner  is  not 
to  be  iKirred  of  his  right  except  upon  clear  proof."— Coofc  t\ 
Babeoeky  1 1  Gush.  206.  "In  the  first  place,  inasmuch  as  the  title 
of  the  true  owner  may,  by  the  application  of  this  statute,  be  often 
divested  by  the  tc}y>ngful  act  of  another,  the  law  is  stringent  in 
requiring  clear  proof  of  the  requisite  facts." — 3  Wash.  R.  P.  135. 
In  Bicknell  v.  Comstock,  113  U.  S.  152,  the  court  quoted  with 
approval  from  Lefftngwell  v.  Warren^  2  Black,  599,  the  state- 
ment that  "the  lapse  of  time  limited  by  such  statutes  not  only 
bars  the  remedy,  but  it  extinguishes  the  right  and  veMs  a  per- 
feet  title  in  the  ad/verse  holder."  Adverse  possession  is  "an 
actual,  visible  and  exclusive  appropriation  of  land,  commenced 
and  continued  under  a  claim  of  right,  with  the  intent  to  assert 
such  claim  against  the  true  owner,  and  accompanied  by  such 
invasion  of  the  rights  of  the  opposite  party  as  to  give  him  a 
cause  of  action." — 1  Am.  &  Eng.  Encycl.  Law,  2nd  ed.,  789. 
See  also  Barrell  v.  Title  Gnurantee  Co.,  27  Or.  81. 

The  contention  that  by  Article  39  it  was  intended  merely  to 
restrain  the  King  from  disposing  of  the  Crown  Lands  injur- 
iously to  the  public,  is  untenable.  The  provision  was  in- 
tended for  the  protection  of  the  King  and  not  of  the  public* 
The  public  lands  were  sufficiently  protected  by  the  maxim 
"ww/Jwm  tempus  occiirrit  regi^  Was  it  not  natural  in  framing 
the  Constitution  to  wish  to  extend  or  reserve  a  similar  exemption 
to  the  King's  private  property,  in  view  of  the  idea  then  prevail- 
ing among  the  native  Hawaiians  as  to  the  rights  of  Kings  and 
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partly  also  because  the  King  was  supposed  to  be  busied  with  the 
affairs  of  state  ? 

In  Harris  v.  Carter^  6  Haw.  209,  Associate  Justice  Judd  said: 
''I  understand  that  there  is  no  prescription  against  the  State 
*  *  *  but  the  King  as  an  individual  cannot  claim  this  immun- 
ity. Nullum  tempus  occurrit  regi  means  the  King  as  represent- 
ing the  Government  and  as  guardian  of  the  lands  of  the  state." 
Of  this  it  is  to  be  observed  that  it  was  the  opinion  of  a  single 
judge, — entitled,  no  doubt,  to  weight — ^and  more  particularly 
that  the  statement  was  obviously  made  with  reference  to  the 
maxim  only.  The  constitutional  provision,  so  far  as  the  decision 
shows,  was  not  called  to  the  judge's  attention  nor  did  he  refer  to 
it  in  any  way. 

In  my  opinion,  the  title  of  the  King  was,  until  July  7,  1887, 
the  date  of  the  adoption  of  a  new  Constitution  in  which  the  pro- 
vision in  question  did  not  appear,  incapable  of  being  divested  or 
extinguished  by  adverse  possession  or  by  the  operation  of  the 
statute  of  limitations,  and  the  statute  did  not  run  against  him 
during  that  timei 

The  exceptions  should  be  sustained  and  a  new  trial  ordered. 


In  re  the  Guardianship  of  ANNA  T.  K.  PARKER 

Appeal  fboh  Circuit  Judge,  Fiest  Cibctuit. 

Submitted  June  27,  1902.  Decided  July  25,  1902. 

Galbbaith  and  Pebey,  JJ.,  and  W.  Austin  Whiting,  Esq.,  of 

THE  BAB,  IN  PLACE  OF  FbEAB,   C.J.,   DISQUALIFIED. 

Guardians  or  tmstees  in  this  Territory  are  not  restricted  in  the  invest- 
ment of  trust  funds,  to  public  securities  or  real  estate  mortgages. 
Inveaiment  of  trust  funds  in  the  bonds  of  private  Industrial  corpora- 
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tlons  may  be  made  where  such  bonds  are  amply  secured  by 
mortgage  deed  of  trust  on  real  estate  cund  persoiicil  property  and 
are  regarded  with  favor  by  prudent  men  seeking  InTestment  of 
their  own  funds. 

The  condition  in  a  trust  deed  securing  bonde  requiring  the  assent  of  a 
majority  of  the  bond-holders  to  comi>el  the  trustees  tx)  proceed  to 
foreclose  for  default  in  the  payment  of  interest  on  the  bonds 
does  not  in  the  absence  of  express  stipulation  in  the  deed  take 
from  the  minority  or  single  bond-holder  the  right  to  pursue  the 
usual  remedies  in  a  court  of  equity. 

This  majority  consent  clause  Is  not  a  delegation  of  authority  hy  a 
trustee  wlio  buys  such  bond. 

A  purchase  of  bonds  by  a  guardian  of  a  minor  from  a  corporation  of 
which  he  is  the  treasurer  and  a  director  is  voidable  at  the  election 
of  the  cestui  que  trust, 

OPINION  OF  THE  CX)URT  BY  GALBRAITH,  J. 

This  appeal  is  from  the  decree  of  a  Circuit  Judge  of  the  First 
Circuit  Court  surcharging  a  guardian  with  the  amount  of  cer- 
tain investments  of  the  ward's  funds  as  shown  by  his  annual 
account. 

It  appears  that  the  ward,  Anna  T.  K.  Parker,  is  now  eight 
years  old  and  that  the  value  of  her  personal  property  and  annual 
income  was  found  by  the  Master  to  be  in  the  neighborhacd  of 
$300,000,  that  the  second  annual  account  of  her  guardian,  Alfred 
W.  Carter,  filed  November  15,  1901,  shows  loans  and  invest- 
ments in  the  sum  of  $54,250.00;  that  this  account  discloses  cer- 
tain investments  in  the  bonds  of  local  industrial  corporations  as 
follows:  27  bonds  of  the  McBryde  Sugar  Co.,  Ltd.,  $26,960,  and 
4  bonds  of  the  Waialua  Agricultural  Co.,  Ltd.,  $4,050,  and  2 
bonds  of  The  Oahu  Kailroad  &  Land  Co.,  Ltd.,  $1,500,  total  of 
$32,510.00;  that  the  accoimt  was  referred  to  a  Master  who  later 
reported  recommending  that  the  same  be  approved  as  filed; 
that  the  court  referred  the  account  back  to  the  Master  with  in- 
structions to  take  testimony  and  to  make  further  investigation 
into  the  character  of  the  security  for  the  several  bonds  in  which 
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the  guardian  had  inves-ted  the  funds;  that  after  taking  testimony 
the  Master  filed  a  supplemental  report  in  which  he  recites  that 
"the  property  of  the  Waialua  plantation  appears  to  be  worth 
about  $3,600,000  and  to  be  good  security  for  a  loan  of  $1,000,- 
OOO,'-'  and  that  "the  property  of  the  McBryde  plantation  appears 
to  be  worth  not  less  than  $2,000,000  and  to  be  good  security  for 
a  loan  of  $750,000,"  and  that  the  bonds  in  both  cases  are  secured 
by  first  mortgage  deeds  of  trust;  that  the  issue  of  bonds  in  the 
first  company  was  for  one  million  dollars  and  in  the  latter  for 
seven  hundred  and  fifty  thousand  dollars;  that  the  court  refused 
to  approve  the  Master's  report  and  caused  additional  testimony 
to  be  adduced  whereupon  the  Court  found  the  accounts  to  be 
"correct  and  in  order  except  in  one  particular,  namely,  in  respect 
to  the  investment  of  the  sum  of  $27,000  in  bonds  of  the  Mc- 
Bryde Sugar  Company,  limited,'^  and  approved  the  accounts 
in  all  respects  except  as  to  the  bond  inveetments;  these  were  dis- 
approved and  the  guardian  was  surcharged  with  the  amount  of 
the  investment  ($32,510),  also  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum  from  the  date  of  the  respective 
investments;  that  neither  before  the  Mastei*  nor  before  the  Court 
was  any  testimony  adduced  as  to  the  security  for  the  Oahu  Rail- 
way and  Land  Company's  bonds  except  the  admission  that  they 
were  secured  by  deed  of  trust  in  form  similar  to  that  securing  the 
plantation  bonds;  that  from  this  order  the  guardian  appealed  and 
to  represent  the  ward  pending  the  appeal  the  Court  appointed  a 
guardian  ad  litem. 

The  decision  of  the  Court  below  was  based  upon  two  grounds, 
namely,  (a)  that  the  common  law  rule  forbidding  the  investment 
of  trust  fimds  in  any  securities  except  real  estate  mortgages  and 
public  bonds,  was  in  force  in  this  Territory,  and  (b)  that  on 
account  of  the  form  of  the  trust  deed  the  guardian  in  making  the 
investment  violated  the  rule  forbidding  a  trustee  to  delegate  his 
authority,  also  the  rule  forbidding  the  mingling  of  trust  funds. 

Much  was  said  at  the  argument  and  in  the  brief  in  this  Court 
on  collateral  subjects.  We  cannot  be  expected  to  speculate  or 
calculate  the  probabilities  or  chances,  under  certain  supposed  or 
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fancied  conditions,  of  disaster  or  misfortune  overtaking  certain 
industrial  enterprises  of  this  conimunity  or  to  speculate  on  the 
motives  that  would  prompt  men  to  certain  action  under  certain 
fancied  conditions.  All  these  might  be  interesting  and  instruc- 
tive themes  for  the  philosopher,  publicist  or  moralist^  but  they 
are  not  in  issue  on  this  appeal  and  we  do  not  care  to  announce  a 
dictum  upon  any  onfe  of  them.  Is  the  common  law  rule  relied  on 
by  the  Court  below  in  force  in  this  Territory?  It  is  admitted 
that  there  is  no  statute  in  this  Territory  restricting  the  invest- 
ment of  trust  funds.  The  common  law  of  England  was  not 
formally  adopted  in  these  islands  until  1893  and  then  only  so  far 
as  it  was  not  contrary  to  "judicial  precedents  and  Hawaiian  na- 
tional usage."  Prior  to  that  time  the  courts  of  these  islands  were 
free  to  adopt  or  reject  the  rules  of  the  common  law.  Branca  v. 
Maknakane,  13  Haw.  499,  505. 

It  does  not  appear  from  any  of  the  reported  decisions  of  this 
Court  that  the  rule  of  tlie  common  law  relied  on  has  ever  been 
adopted  in  these  islands.  It  does  appear  that  the  rule  has  been 
specifically  denied  and  that  in  a  contested  case  the  court  refused 
to  adopt  or  follow  the  rule.  In  re  Estate  of  Banning^  9  Haw. 
453,  461,  462,  and  announced  the  more  liberal  rule  of  a  number 
of  the  states  as  follows,  "No  statutory  provision  limiting  the  in- 
vestment of  trust  funds  to  specific  securities  existed  in  the  Ha- 
waiian Islands,  and  this  Court  cannot  go  further  than  to  hold 
that  the  trustee  must  act  with  honesty,  prudence,  faithfulness, 
and  exercise  a  sound  discretion  in  placing  trust  funds  for  invest- 
ment."   p.  462. 

It  is  contended  that  the  decision  in  the  Banning  case  is  not 
binding  authority  for  the  reason  that  it  was  rendered  prior  to  the 
annexation  of  the  Hawaiian  Islands  to  the  United  States  and  that 
none  of  the  decisions  of  this  Court  lendered  before  annexation 
are  controlling  except  those  construing  statutes  continued  in 
force  by  the  Organic  Act  or  such  as  may  have  become  rules  of 
property. 

This  is  not  the  view  that  this  Court  as  now  constituted  has 
taken  of  those  decisions.    Not  is  it  the  view  of  the  United  States 
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IHstrict  Court  for  the  Territory  or  the  United  States  Circuit 

Oourt  of  appeals  for  the  Ninth  Circuit.     (See  The  Schooner 

Jiobert  Lewtrs  Company  v.   Kamaka  Kekauohay   114  Fed. 

349).    It  was  held  by  the  former  court,  in  the  case  last  cited  at 

.nisi  priuJi  and  by  the  latter  court  on  appeal  that  a  decie-ion  of  the 

Supreme  Court  of  the  islands  rendered  in  1860,  contrary  to  the 

common  law,  (sustaining  an  action  by  the  widow  for  damages  for 

the  death  of  her  husband,  no  such  action  could  be  maintained  at 

>common  laiv,)  was  a  part  of  the  law  of  the  Territory  of  Hawaii. 

What  the  court  of  appeal  said  in  that  case  is  pertinent  here. 

"As  will  have  been  observed,  the  Supreme  Court  there  ex- 
pressly declared:  *The  principle  which  we  now  recognize  will 
become,  by  judicial  adoption,  a  valuable  part  of  the  common  law 
of  this  kingdom.'  Such  judicial  modification  of  the  common  law 
the  legislature  of  Hawaii  has  expressly  sanctioned  and  ratified  by 
"Section  1109  of  Ballou's  compilation  of  the  laws  of  that  country, 
which,  as  has  been  seen,  was  in  turn  sanctioned  and  ratified  by 
section  1  of  the  Act  of  Congress  of  April  30,  1900,  above  set 
out.  There  was  therefore  statutory  authority  for  the  right  assert- 
^  and  sustained  by  the  court  below."    Id.  p.  854. 

The  rule  in  regard  to  the  investment  of  trust  funds  as  an- 
nounced in  the  Banning  cape  has  been  the  law  of  this  jurisdic- 
tion on  that  subject  since  the  date  of  the  decision,  (April  25th, 
1894)  and  will  continue  such  until  overruled  by  this  Court  or 
until  a  different  rule  is  made  by  legislative  enactment. 

Much  unpleasant  criticism  has  been  made  of  the  decision  in 
the  Banning  case.  We  are  inclined  to  think  that  the  greater 
part  at  least  of  this  is  unwarranted.  The  doctrine  there  an- 
nounced is  not.  new  nor  is  it  novel.  It  has  been  the  law  in  some 
-of  the  states  for  half  a  century  and  has  been  approved  by  the 
Supreme  Court  of  the  United  States.  Mr.  Justice  Gray  in  speak- 
ing for  that  court  said:  "The  general  rule  is  everywhere  recog- 
nized, that  a  guardian  or  trustee,  when  investing  property  in  his 
hands,  is  bound  to  act  honestly  and  faithfully,  and  to  exercise  a 
isound  discretion,  such  as  men  of  ordinary  prudence  and  intelli- 
gence use  in  their  ow^n  affairs.  In  some  jurisdictions  no  attempt 
las  been  m»de  to  establish  a  more  definite  rule:  in  others,  the 
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discretion  has  been  confined,  by  the  legislature  or  the  courts, 
Avithin  strict  limits."    Laniar  v.  Micon,  112  U.  S.  452,  465. 

In  this  opinion  the  decisions  of  the  Supreme  Courts  of  the  sev- 
eral states  and  the  rule  announced  therein  up  to  that  date  (1884) 
are  reviewed.  From  this  it  appears  that  the  rule  announced  in 
the  Banning  case  is  followed  in  Massachusettp.,  Ehode  Island, 
iN'ew  Hampshire,  Vermont,  Maryland  and  G^rgia. 

We  do  not  share  the  fear  expressed  by  counsel  for  the  dire 
disasters  tliat  are  predicted  to  threaten  wards  and  their  estates 
unless  the  investment  of  their  funds  is  restricted  to  public  securi- 
ties and  real  estate  mortgages.  The  rule  of  the  Banning  case  has 
been  the  law  of  this  jurisdiction  for  at  least  eight  years.  The 
practical  working  of  the  rule  for  this  period  has  not  verified  the 
predictions  of  evil  made  against  its  operation.  If  trust  funds 
liave  been  dLssipated  and  lost  by  reason  of  thisTule  our  notice  has 
not  been  called  to  specific  instances. 

In  view  of  these  facts  and  tlie  absence  of  any  government 
securities  in  this  jurisdiction  for  the  investment  of  trust  funds 
and  the  general  commercial,  industrial  and  agricultural  condi- 
tions prevailing  here  we  do  not  realize  that  there  is  any  pressing 
necessity  for  a  change  of  the  rule. 

One  of  the  investments  approved  in  the  Banning  cade  was  in 
bonds  of  the  Kahuku  plantation  and  another  was  in  the  bonds 
of  the  Oahu  Kailway  and  Land  Company — the  last  being  tha 
same  bonds  that  were  disapproved  by  the  court  below  in  thia 
case.  The  question  was  not  raised  in  the  Banning  case  as  to  the 
form  of  the  trust  deed  nor  was  it  discussed  by  court  or  counsel 
From  the  fact  that  it  appears-  in  this  case  that  the  trust  deed  secur- 
ing the  Oahu  Railway  and  Land  Company  bonds  contains  the 
same  provision  as  the  plantation  bonds  we  assume  that  there  waa 
the  same  form  of  trust  deed  in  that  case  as  this.  The  McBrydo 
bonds,  and  the  others  are  in  like  form,  recite  that  they  are  "first 
mortgage  coupon  bonds"  and  are  payable  to  bearer,  in  United 
States  Gold  Coin  at  the  office  of  the  company,  Honolulu,  on  Jult 
Ist,  1910,"  "and  bear  interest  at  the  rate  of  6%  payable  semi- 
annually and  that  they  are  secured  by  a  mortgage  deed  of  trust 
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covering  the  property  of  the  plantation  real  and  personal.  Thej 
are  in  the  form  of  negotiable  security  as  are  the  coupons  attached 
thereto.  The  trust  deed  recites  the  authority  and  purpose  foi 
its  execution,  the  form  and  number  of  the  bonds  and  coupons, 
the  name  of  the  three  trustees  and  the  certificate  to  be  endorsed 
on  the  bonds  by  the  trustees,  and  conveys  to  the  trustees  the 
property  of  tJie  plantation  set  out  in  detail  and  recites  the  pur* 
pose  of  the  conveyance  to  be  "for  the  security  and  benefit  of  tbe 
holders  of  the  bonds  above  mentioned  and  herein  secured  to  be 
paid,  and  also  for  the  like  interest  and  benefit  of  all  others  inter* 
ested  in  said  bonds  or  the  property  to  be  hereby  conveyed"  and 
that  the  grantor — ^the  McBryde  Sugar  Company,  Limited,  is 
authorized  to  maintain  possession  of  the  property  until  after  de- 
fault in  the  payment  of  any  of  the  bonds  or  interest  thereon  or 
any  part  thereof.  The  first  condition  of  the  bond  provides  that 
if  default  shall  be  made  in  the  pajTnent  of  interest  on  the  bonds 
after  demand,  or  if  there  shall  be  a  breach  of  any  of  the  condi- 
tions of  the  bond  and  such  breach  shall  continue  for  a  period  of 
three  months,  or  interest  remain  unpaid  after  demand  for  said 
period  that  the  trustees  or  their  successors  or  assigns  "may,  and 
upon  demand  made  against  the  grantor  or  its  agents,  shall  be  per- 
mitted to  take"  charge  of  the  property  and  operate  the  same  for 
the  purpose  of  paying  the  interest  from  the  surplus  after  paying 
operating  expenses. 

The  second  condition  is  that  if  the  trustees  shall  take  posses- 
sion under  the  first  condition  and  they  may  deem  it  best  not  to 
operate  the  plantation  then  they  may  sell  the  entire  property  at 
public  auction  and  apply  the  proceeds  of  sale  as  directed  in  the 
trust. 

The  fourth  condition  provides  that  "the  power  of  sale  herein- 
before set  forth  is  in  addition  bo  tj;ie  right  of  entry  and  fore- 
closure as  now  provided  by  law  for  mortgage  foreclosure,  or  for 
any  rights  or  authorities  under  proceedings  in  equity  for  such 
foreclosures  and  nothing  in  this  deed  contained  shall  prevent  the 
trustees,  their  successors  or  successor  from  proceeding  under  the 

23-D 
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term?  of  this  deed  or  the  ordinary  forecloBure  proceedings  as 
above  mentioned." 

The  sixth  condition  is  that  "In  case  of  default  in  the  payment 
of  interest  on  any  of  the  bonds  hereby  secured,  the  coupons 
therefor  having  been  presented  and  payment  demanded,  should 
such  default  in  payment  continue  for  the  period  of  three  months 
after  such  demand,  then  and  thereupon  the  principal  of  all  of 
said  bonds,  outstanding  and  unpaid  shall,  at  the  option  of  the 
holders  of  a  majority  of  the  said  bonds,  signified  in  writing,  be- 
come immediately  due  and  payable,  provided  that  non-action  of 
any  of  said  bond-holders  in  case  of  any  default  shall  not  extend 
to  and  shall  not  affect,  any  s-ubeequent  default  or  any  right  aris- 
ing therefrom," 

This  sixth  condition  it  is  claimed  renders  it  impossible  for  the 
trustee  (guardian)  to  foreclose  or  to  collect  the  principal  of  the 
bond  upon  default  of  interest  and  that  it  is  a  delegation  of  his 
authority  to  the  majority  of  the  bond-holders  and  places  it  be- 
yond his  power  to  act  upon  his  own  motion  as  he  is  required  to  do 
by  the  terms  of  the  trust.    Is  this  position  correct? 

Judge  Gresham,  sj^eaking  for  the  United  States  Circuit  Court 
for  the  District  of  Indiana,  in  construing  a  similar  provision  in  a 
trust  deed,  said:  "The  Chicago  &  Alton  Company  agreed  to  pay 
interest  on  each  bond,  and  it  conveyed  its  property  to  trustees  for 
the  'benefit,  security,  and  protection  of  the  persons  and  corpora- 
lions,  firms,  aud  partnerships  who  should  hold  the  bonds  and  in- 
terest warrants  aforesaid,  or  any  of  them,  for  the  purpose  of 
enforcing  payment  thereof  according  to  their  tenor  and  effect.' 
The  power  of  a  majority  to  control  proceedings  to  foreclose  for 
the  payment  of  principal  when  it  shall  become  due,  at  the  elec- 
tion of  a  majority  before  maturity  in  1920,  is  not  exclusive  of 
the  right  which  a  single  bond-holder  has  to  enforce  the  security 
for  the  non-payment  of  any  installment  of  interest  on  any  bond. 
This  right  of  a  minority  or  even  a  single  bond-holder,  does  not 
depend  upon  the  consent  of  a  majority.  If  it  did,  the  company 
might  refuse  to  pay  interest  on  the  bonds  held  by  a  minority 
until  maturity  according  to  their  tcnris,  and  even  after  that  time, 
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if  some  of  counsel  for  defendant  are  correct  in  their  position  that 
neither  before  nor  after  maturity  can  tlie  trust  be  enforced  with- 
out the  consent  of  at  least  a  majority.  The  right  which  is  assert- 
ed by  the  majority  must  be  found  in  plain  and  explicit  terms  in 
the  mortgage  or  it  will  not  be  recognized.  It  cannot  exist  by 
mere  implication."  Fanner^s  Loan  d  Trust  Co.  v.  Chicaqo  & 
Alton  Ifailicatj  Co.,  27  Fed.  146,  152,  153. 

The  Supreme  Court  of  Pennsylvania  said  on  this  question: 
"When  default  occurs,  the  duties  of  the  trustee  become  active 
and  important.  He  represents  all  the  bond-holder=,  and  is  under 
obligHtion  to  protect  them  so  far  as  the  property  in  his  hands  in 
trust  for  them  will  enable  him  to  do  k>.  If  he  neglects  or  refuses 
to  move,  any  bond-holder  may  proceed  by  bill  filed  on  behalf  of 
himself  and  other  members  of  the  class  of  creditors  to  which  he 
belongs,  to  compel  a  ^ale  oi  the  mortgaged  premises,  a  removal 
of  the  trustee,  or  such  other  relief  as  may  be  appropriate.  The 
bonds  are  not  payable  to  the  mortgagee,  but  to  the  bearer;  they 
are  not  specialties  but  negotiable  instruments,  passing  from  hand 
to  hand  by  deliveiy  or  endorsement;  they  find  a  market  in  all 
parts  of  the  civilized  world,  and  are  held  as  an  investment  in 
moneyed  institutions  and  by  private  persons.  The  mortgagee  has 
no  right  to  the  custody  of  one  of  the  bonds  unless  he  buys  it  like 
any  other  investor,  and  they  furnish  him  no  choice  of  remcMlies. 
He  is  shut  up  to  the  remedies  provided  by  the  mortgage  and 
those  which  the  courts  of  equity  may  afford  him  for  the  purpose 
of  bringing  the  mortgaged  property  to  sale."  Common icvalth 
V.  8us(f.  rf  Del  RivirR.  Co.,  122  Pa.  St.  306,  319,  332. 

"The  trustee,  as  mortgagee,"  says  the  Supreine  Court  of  ^lin- 
nesota,  "representing  the  interest  of  all  the  bond-holders  as  ben- 
eficiaries. Is  the  proper  party  to  iiistitute  ioreclosure  proceedings, 
but,  if  he  unreasonal)ly  negle<;ts  or  refuses  to  discharge  his  duty 
in  the  premise*,  doubtless  any  bond-holder  may  bring  an  action 
to  enforce  the  securitv  for  the  common  benefit."  I^fihert  i\ 
Minneapolis  d  »S7.  Ij.  Rij.  Co.,  52  Minn.  148,  150. 

"It  is  plain  that  the  principle  which  iiJ  gaining  some  groimd, 
that  a  majority  of  the  Ixnid-hohhrs  are  to  ruU\  cannot  be  ap- 
plied in  all  cases.     Each  bond  is  a  separate  contract  with  the 
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holder  of  the  bond.  The  corporation  may  elect  to  pay  some 
bond-holders  and  to  postpone  others;  and  if  they  pay  all  of  the 
bond-holders  but  one,  can  it  be  said  that  he  is  precluded  from 
proceeding  with  whateyer  remedies  the  law  would  otherwise 
give  him.  In  the  Supreme  Ck>urt  of  the  United  States,  where 
this  convenient  but  often  unjust  doctrine  of  the  right  of  the 
majority  of  the  bond-holders  to  rule  has  sprung  up,  the  clearest 
and  strongest  expressions  can  be  found  of  the  rights  of  the  single 
bond-holder.  In  a  well-considered  case  in  that  court,  where  the 
terms  of  the  mortgage  declared  that  the  conveyance  was  for  the 
purpose  of  securing  the  payment  of  the  interest  as  well  as  the 
jjiHncipal  of  the  bonds  issued  under  it,  and  declared  that  the 
mortgagor's  right  of  possession  should  terminate  upon  a  default 
of  the  pa  jf  merit  of  the  inter  est  j  as  well  as  the  principal  of  any  of 
the  bonds, — the  court  took  the  view  that,  independently  of  the 
provisions  of  the  other  articles,  the  trustees  of  the  mortgage,  or, 
on  their  failure  to  do  so,  any  bond-holdery  on  the  non-payment  of 
any  installment  of  interest  on  ani/  bond,  might  file  a  bill  for  the 
enforcement  of  tlit  svcuritii^  by  the  foreclosure  of  the  mortgage 
und  ?ale  of  the  mortgaged  property,  ^This  right,'  said  Justice 
Matthews,  ^belongs  to  each  bond-holder  separately,  and  its  exer- 
crise  is  not  dependent  upon  the  co-operation  or  consent  of  any 
others,  or  of  the  trustees.  It  is  properly  and  strictly  enforceable 
by,  and  in  the  name  of  the  latter;  but,  if  necessary,  may  be  pros- 
ecuted without,  and  even  against,  them.  It  follows  from  the 
nature  of  the  security,  and  arises  upon  its  face,  unless  restrained 
by  its  terms."  5  Thompon  on  Corporations,  Section  6122. 
Chica(jo  liaihcay  Co.  r.  Fosdii%  106  U.  S.  47,  68.  Dupee  v. 
Ifosf,  10  Utah,  305,  309. 

It  is  true  that  there  -are  statements  made  in  the  text  books  of 
abstract  principles  and  the  opinion  in  39  L.  K.  Ch.  Div.  quoted 
in  the  decision  of  the  court  below,  seems  to  support  the  conten- 
tion of  the  guardian  ad  litem.  However,  no  decision  has  been 
called  to  our  attention,  and  the  exhaustive  research  of  counsel 
justify  the  inference  that  if  there  had  been  such  decision  it  would 
have  been  cited,  applying  the  rule  contended  for  to  a  provision 
similar  to  the  sixth  condition  of  the  ^IcBryde  company  trust 
deed  above  set  out.  The  authorities  above  quoted  demonstrate 
clearly  that  the  rule  contended  for  is  not  applicable  t^  a  trust 
•deed  in  the  form  of  that  under  consideration.    The  entire  instru- 
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ment  must  be  considered  in  its  construction.  Thus  considered  it 
appears  that  the  deed  was  intended  to  protect  the  interests  of  the 
bond-holders,  not  that  of  a  majority  only  but  of  the  minority  ba 
well,  and  that  it  does  not  take  away,  or  attempt  to  do  so,  from 
the  bond-holder  the  usual  and  ordinary  remedies,  available  to  all 
in  proper  cases  in  a  court  of  equity. 

The  trust  deed  is  in  the  form  demanded  by  commercial  usage 
and  by  persons  who  seek  investments  in  such  securities.  To  sus- 
tain the  contention  of  the  guardian  ad  litem  would  be  to  deny  the 
right  of  guardians  and  trustee  to  invest  in  such  sccuritieB  al- 
though we  might  know  them  to  be  as  safe  as  government  bonds. 
We  are  unwilling,  even  if  it  were  admitted  that  there  was  in  this 
ease  a  technical  delegation  of  authority  by  the  guardian,  to  pur- 
sue a  technicality  to  that  extent.  The  rule  requires  that  the 
trustee  shall  act  honestly  and  dis/^reetly  and  shall  only  invest  in 
such  securities  as  prudent  men  select  when  seeking  investment 
of  their  own  f imds. 

If  the  property  covered  by  the  trust  deed  is  ample  to  secure 
the  payment  of  the  interest  and  principal  of  the  bonds  at  matur- 
ity and  is  sufficient  to  commend  them  as  safe  investments  to  men 
of  ordinary  prudence  and  business  judgment  the  guardian  was 
justified  in  making  the  investment. 

We  do  not  understand  that  it  makes  anv  difference  in  the 
application  of  the  rule  relating  to  the  investment  of  trust  funds, 
in  the  absence  of  statute  or  rule  of  court,  whether  the  trustee  is 
testamentary'  cr  conventional  except  thgt  in  the  former  case  the 
mle  may  be  enlarged  or  restricted  by  the  terms  of  the  will. 

If  the  bond.«.  of  industrial  corporations  are  excluded,  the  field 
for  the  investment  of  trust  funds  in  this  jurisdiction  is  limited  to 
real  estate  mortgages.  There  are  no  government  or  municipal 
bonds  available  within  this  Territory.  If  the  question  presented 
was  one  of  "first  impressions"  this  reason  would,  perhaps,  appeal 
more  strongly  to  the  legislature  than  to  the  courts  but  the  ques- 
tion in  the  case  at  bar  is  of  changing  a  rule  adopted  after  careful 
consideration  and  in  operation  for  years  without  known  disas- 
trous effects  and  we  consider  this  fact  entitled  to  consideration. 
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On  the  question  of  the  siiiiicieney  of  the  security  for  the  Me- 
Bryde  bonds.  We  will  state  without  going  into  detail  that  we 
consider  the  evidence  was  ample  to  show  that  the  property  con- 
veyed bv  the  trust  deed  is  sufficient  security  for  the  750  bonds 
ifisued  and  the  inter^t  thereon. 

As  to  the  Waialua  bonds  the  evidence  was  too  meager  to  war- 
rant a  judgjment  and  we  express  none.  The  evidence  taken  in 
the  Bishop  Estate  matter  and  referred  to  in  the  decision  of  the 
court  below  was  not  made  a  part  of  the  evidence  in  this  case  and 
was  not  considered.  If  there  is  any  reasonable  doubt  in  the  mind 
of  the  court  below  as  to  the  sufficiency  of  the  security  for  those 
bonds  that  matter  should  be  further  investigated. 

The  objection  to  the  investment  in  the  Oahu  Railway  &  La'nd 
Company  bonds  was  based  upon  the  form  of  the  trust  deed  given 
to  secure  them.  We  have  held  that  these  objections  were  not 
well  taken.  The  court  below  said  illative  to  the  value  of  the 
security  for  these  bonds:  "There  is  no  evidence  of  witnesses 
before  the  court  as  to  the  financial  standing  of  that  company, 
but  the  court  has  had  reference  to  newspaper  and  stock  exchange 
reports  covering  a  considerable  period  of  time,  as  to  the  market 
value  of  its  stock  and  bonds,  from  which  it  appears  that  its 
bonds  have  been  for  many  months  and  are  now  selling  above  par 
and  that  its  stock,  while  now  selling  at  a  little  less  than  par,  has 
frequently  sold  above  par.  Both  are  held  in  high  repute."  From 
this  we  infer  that  the  court  below  would  have  approved  this  in- 
vestm.ent  but  for  the  form  of  tlie  trust  deed. 

A  further  objection  is  urged  that  is  fatal  to  a  part  of  the  in- 
vestments. It  apix?ars  that  the  guardian  purchased  at  private 
sale  seventeen  of  the  McBrs'de  bonds  of  the  American  Sugar 
Company,  a  corporation  of  which  he  was,  at  the  time,  a  director 
and  treasurer. 

The  court  below  said  on  this  point:  "The  rule  is  inflexibly 
established  that  where  in  the  managemt?nt  and  performance  of 
the  trust,  trust  pro}:erty  of  any  description,  real  or  personal  prop- 
erty, the  trustee  cannot  witliout  the  knowledge  and  consent  of 
his  principal  directly  or  indirectly  become  the  purchaser.     Such 
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a  purchase  is  always  voidable  ajnd  will  be  set  aside  on  behalf  of 
th«  beneficiary,  imk^  he  has  affirmed  it  after  obtaining  full 
knowledge  of  all  of  the  facts.  It  is  entirely  immaterial  to  the 
existence  and  operation  of  this  rule  that  the  sale  is  intrinsically 
a  fair  one,  that  no  undue  advantage  was  obtained,  or  that  a  full 
consideration  is  paid  or  even  that  the  price  is  the  highest  which 
could  be  obtained.  The  policy  of  equity  is  to  remove  every 
]X)ssible  temptation  from  the  trustee.  The  rule  applies  just  ae 
forcibly  where  the  trustee  acts,  as  in  this  case,  simply  as  the  agent 
for  another.  2  Pomeroy,  958.  As  a  director  and  as  the  trea* 
urer  of  the  American  Sugar  Company,  it  was  the  duty  of  Carter 
to  exercise  an  impartial  and  unbaised  judgment  as  to  tlie  wisdom 
of  a  sale  of  the  McBryde  bonds;  as  the  guardian  of  this  minor 
it  was  also  his  duty  to  exercise  a  like  impartial  and  unbaised  judg- 
ment as  to  the  wisdom  of  the  purchase  of  the  bonds  by  him  as  the 
trusted  guardian  of  the  interests  of  his  ward." 

It  is  no  defense  to  this  act  of  the  guardian  to  say  that  he 
acted  in  good  faith  and  that  the  other  directors  concurred  in  the 
sale  and  that  no  injury  resulted  to  the  estate.  This  is  admitted. 
The  trustee  cannot  purchase  property  for  his  cestui  que  trust 
from  himself.  The  purchase  of  these  bonds  from  the  American 
Sugar  Company,  of  which  the  guardian  was  treasurer  and  a 
director,  violated  a  settled  rule  of  law  and  the  purchase  cannot  be 
approved  over  the  objection  on  behalf  of  the  ward.  "The  gener- 
al principle,"  says  the  Supreme  Court  of  Wisconsin,  "upon  which 
this  proposition  must  rest,  is  that  no  man  can  faithfully  serve 
two  masters,  whose  interests  are  in  conflict.  And  as  men  usually 
and  naturally  pi-efer  their  own  interests  to  those  of  others,  where 
one  attempts  to  act  in  a  fiduciary  capacity  for  another,  the  law 
will  not  allow  him,  while  so  acting,  to  deal  with  himself  in  his 
individual  capacity."  Pickett  v.  School  District^  25  Wis.  551, 
553.  "The  general  rule  on  this  subject  is,  when  a  trustee  of  any 
description,  or  a  ]>erson  acting  as  agent  for  others,  sells  a  trust 
estate,  and  becomes  himself  interested,  either  directly  or  indirectr 
ly,  in  the  purchase,  the  cestui  que  trust  is  entitled,  as  a  matter  of 
course,  at  hi?  election,  to  have  the  sale  affirmed  or  set  aside." 
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Borders  v.  Murphy,  125  III  577,  583;  see  also,  Cumberland 
Coal  Co.  V.  ^hemiaii,  30  Barb.  553;  LUchfield  t\  Cudtoorth,  15 
Pick.  23,  31;  Tomtiine  v.  Hendridcsm,  27  N".  J.  E.  162;  87  Am- 
&  Eng,  Encyc.  Law,  195,  196,  202;  Christley  v.  Magoon,  13 
Haw.  402;  Hiich<x)ck  v.  Hn^tace,  14  Id.  232. 

The  decree  appealed  from  is  reversed  except  so  far  as  it  relates 
to  the  seventeen  McBryde  bonds  purchased  of  the  American 
Sugar  Company  and.  as  to  that  it  is  affirmed  and  the  cause  re- 
manded for  such  further  proceedings  as  may  be  necessary  or 
proper,  consistent  with  the  foregoing  opinion. 

Robertson  &  Wilder  and  Hatch  &  Silliman  for  the  guardian. 

J.  J.  Dunne,  guardian  ad  litem,  in  person. 

CONCURRING  OPINION  OF  PERRY,  J. 

The  English  rule  referred  to  in  the  foregoing  opinion,  that 
trust  funds  may  not  be  invested  othei'wise  than  in  government 
bonds  and  real  estate  mortgages,  was  not,  as  I  understand  it,  a 
part  of  the  common  law,  but  merely  a  rule  adopted  by  the  courts 
of  chancery  in  the  exercise  of  their  discretion  and  in  the  enforce- 
ment of  the  fundamental  principle  that  such  investments  should 
be  only  in  the  safest  securities.  See  11  Am.  &  Eng.  Encycl.  Law 
815;  Woemer  on  Guardianship,  Sec.  63,  p.  211.  If  this  view  is 
correct.  Section  5  of  the  Judiciary  Act  of  1892,  which  enacted 
the  common  law  of  England,  with  certain  stated  exceptions,  as 
the  common  law  of  Hawaii,  has  no  application  in  this  matter, 
and  the  court  was,  in  1894,  in  the  case  of  In  re  Banning,  and  is 
now  in  this  case,  in  the  consideration  of  the  subject,  unhampered 
by  any  statutory  enactment  If,  on  the  other  hand,  the  rule  first 
above  referred  to,  is  to  be  regarded  as  a  part  of  the  common  law 
of  England,  still  the  final  result  is  the  same.  One  of  the  excep- 
tions named  in  the  Act  of  1892  is,  "except  as  otherwise  *  *  * 
fixed  by  Hawaiian  judicial  precedent."  Prior  to  the  passage  of 
that  Act,  to-\\'it,  in  February,  1890,  and  in  September  and  again 
in  October,  1892,  this  court,  in  the  Estate  of  W.  C.  Lunalilo 
(Probate  Kecords  No.  2414),  permitted  and  approved  the  invest- 
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ment  of  trust  funds  5n  the  bonds  of  at  least  two  industrial  cor- 
porations, the  Wailuku  Sugax  Company  and  the  Oahu  Railway 
and  Land  Company,  and  in  the  stock  of  one  mercantile  corpora- 
tion, C.  Brewer  6z  Company,  Limited.  Whether  or  not  similar 
inTestments  were  approved  in  other  cases,  I  am  not  prepared  to 
say,  but  suiBcient  appears  to  show  judicial  precedents  contrary  to 
the  alleged  requirements  of  the  common  law.  In  the  Banning 
ease,  closely  contested  by  eminent  counsel  as  it  was,  the  point 
was  not  even  suggested. 

What  the  court  said  in  the  case  last  mentioned  on  the  subject 
of  the  investment  of  trust  funds,  was  not  obiter  dictum;  it  was 
upon  Br  point  directly  involved  and  elaborately  argued.  It  is  an 
insufficient  answer  to  ^ay  that  the  trustee  there  was  acting  under 
a  will,  for  the  direction  of  the  will  was  that  investments  were  to 
be  made  "in  good  securities  with  lower  rates  of  interest  in  prefer- 
ence to  high  rates  with  corresponding  risks."  The  court  did  not 
hold,  nor  could  it  well  have  done  so,  that  this  furnished  to  the 
trustee  greater  freedom  of  action  than,  in  the  absence  of  a  will, 
the  law  would  have  allowed. 

While  concurring  in  the  view  that  the  decisions  of  this  court 
rendered  prior  to  annexation  are  binding  on  the  Circuit  Courts  of 
this  Territory  unless  and  until  reversed  or  modified,  I  do  not 
think  that  the  decision  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  in  the  case  entitled  The 
Schooner  Robert  Lewers  Company  v.  Kamaka  Kekauoha,  114 

Fed. ,  is  to  any  great  extent  an  authority  in  support  of  that 

view.  All  that  the  court  there  decided  was  that  a  certain  deci- 
sion reported  in  2  Ilaw.  209  (1860)  was  a  "judicial  modifica- 
tion" of  the  common  law  of  England  ^vithin  the  meaning  of  Sec- 
tion 5  of  the  Act  of  1892  and  that  therefore  the  common  law 
rule  under  consideration  in  that  case  did  not  apply. 

Except  as  modified  by  the  foregoing,  I  concur  in  the  opinion  of 
the  majority. 
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MARY  J.  MONTANO  v.  W.  R.  CASTLE. 

Appeal  from  Ciecuit  Judge,  First  Circuit. 

Submitted  June  9,  1902.  Decided  July  26,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

A  party  who,  with  full  knowledge  of  the  facts  connected  with  the 
execution  of  a  contract,  accepts  a  part  of  the  benefits  accruing 
from  such  contract  thereby  ratifies  the  contract  as  a  whole. 


OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

This  is  a  bill  in  eciuity  for  an  accounting.  The  Circuit  Judge 
found  for  the  plaintiff  and  decreed  accordingly.  The  defendant 
appealed. 

It  appears  from  the  record  that  the  plaintiff  and  her  husband, 
A.  A.  Montano,  in  December,  1899,  were  indebted  to  the  d^ 
fendant  in  the  sum  of  sixteen  thousand  dollars,  over-due,  and 
secured  by  trust  deed  on  their  property;  that  the  defendant  was 
authorized  as  agent,  for  a  commission  of  one  thousand  dollars, 
to  sell  one  tract  of  land  belonging  to  the  plaintiff  and  included 
in  the  trust  deed  for  the  sum  of  twenty-five  thousand  dollars; 
that  a  sale  was  effected  and  ji  deed  prepared  by  the  defendant  re- 
citing the  consideration  as  paid  and  was  sent  to  the  plaintiff  by 
a  Notary  Public  and  the  plaintiff  and  her  husband  executed  the 
same:  that  no  part  of  the  consideration  was  paid  in  cash;  that 
the  purchaser  assumed  the  $16,000  mortgage  and  secured  it  by  a 
mortgage  on  the  land  and  t)ie  balance  of  the  consideration 
($9,000.00)  was  evidenced  by  two  promi-ssorj^  notes,  one  for  six 
thousand  dollars  and  the  other  for  three  thousand  dollars,  due  in 
three  yeais,  bearing  7%  interest,  ]>ayable  semi-annually  and 
secured  by  chattel  mortgage  on  a  dairy  property;  that  about  the 
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iiiime  time  the  plaintiff  bought  of  defendant  a  tract  of  land  for 
twenty-five  hundred  dollars;  that  after  conveying  this  land  and 
cancelling;  the  sixteen  thousand  dollar  debt  and  other  indebted- 
,iesf*  amounting  to  five  hundred  dollars  the  defendant  held  for 
the  plaintiff  the  balance  of  the  purchase  money,  six  thousand 
dollars,  in  a  promissory  note  for  that  araoimt  due  in  three  years 
bearing  7%  interest  per  annum  and  secured  by  a  chattel  mort- 
gage running  to  himself  as  trustee  (without  reciting  for  whom 
he  was  trustee)  on  certain  leaseholds  embraced  in  a  dairj^  farm 
and  the  cows,  calves  and  equipment  connected  therewith:  that 
the  interest  on  that  note  wad  later  voluntarily  increased  by  the 
mortgagor  to  8%;  that  on  May  24th,  1900,  almost  five  months 
after  the  sale,  the  sum  of  seven  hundred  dollars  was  paid  the 
plaintiff  on  this  six  thousand  dollars  indebtedness  and  credited 
on  the  note  and  afterwards  the  interest  for  six  months  was  paid 
and  accepted  by  her;  that  the  plaintiff  after  repeated  demands 
i;nd  a  failure  to  obtain  the  balance  due  of  five  thousand  three 
hundred  dollars  commenced  this  proceeding  for  an  accounting. 

The  principal  question  in  the  case  is  one  of  fact  and  the  testi- 
mony is  at  variance.  The  agency  to  sell  is  conceded  but  the 
authority  to  sell  on  credit  or  to  accept  the  six  thousand  dollars  of 
The  proceeds  in  the  chattel  mortgage  is  denied. 

It  is  contended  by  the  plaintift'  that  she  only  authorized  a  sale 
for  the  cancellation  of  the  sixteen  thousand  dollars  mortgage  and 
the  balance  cash;  that  she  did  not  authorize  a  sale  on  credit  or 
the  investment  in  the  chattel  mortgage  or  agree  to  accept  such 
mortgage ;  that  she  neyer  ratified  that  investment  but  specifically 
repudiated  it  as  soon  as  she  learaed  that  it  had  been  made;  that 
she  did  not  accept  the  seven  hundred  dollars  payment  or  the  in- 
terest with  the  idea  or  intention  that  she  was  ratifying  or  approv- 
ing the  investment  and  only  thought  that  by  accepting  said  sums 
she  'was  taking  a  part  of  the  balance  of  the  purchase  money  due 
on  the  sale  of  her  property  and  on  dej)osit  with  the  defendant. 

The  defendant  contends  that  he  was  specifieallv  authorized  to 

^  t.' 

make  the  sale  as  it  was  made  and  to  accept  the  chattel  security 
by  the  plaintiff's  husband  who  was  duly  authorized  to  act  as  her 
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agent  for  that  purpose;  that  the  plaintiff  when  notified  of  the 
gale  and  investment  at  the  time  was  satisfied  with  it  and  subse- 
quemtlj'  ratified  it  by  accepting  the  seven  hundred  dollars  pay- 
ment on  the  principal  and  the  interest  and  only  became  dissatis- 
fied later  because  she  had  changed  her  mind;  that  he  had  held 
A.  A.  Montano's  general  power  of  attorney  and  had  sustained 
friendly  business  relations  with  both  plaintiff  and  her  husband 
for  a  number  of  years  past.  That  the  price  for  which  the  land 
was  sold  was  verj-  high  and  that  he  was  only  enabled  to  obtain 
that  price  by  accepting  the  chattel  security;  that  the  plaintiff  and 
her  husband  both  knew  and  authorized  the  sale  to  Achi,  the  pur- 
chaser, and  were  well  acquainted  with  his  financial  condition  and 
knew  that  he  could  not  pay  cash  for  the  land. 

Tlie  defendant  had  no  written  powei*  but  acted  on  oral  in- 
structions given  by  A.  A.  Montano  and  relies  on  this  and  subse- 
quent ratification  by  plaintiff. 

The  evidence  justifiefe  the  inference  that  the  plaintiff  knew  of 
the  entire  transaction  on  January  3ixl,  1900,  that  the  mortgage 
was  exhibited  to  her  then  and  she  read  it  carefully  and  the  only 
objection  made  at  that  time  was  to  one  item  of  the  property  set 
out  in  the  schedule;  that  in  February  following  a  statement  of 
account  from  the  defendant  showing  this  mortgage  as  an  invest- 
ment made  at  his  request  was  delivered  to  A.  A.  Montano  in 
whose  name  the  account  had  been  kept  in  defendant's  books  up 
to  that  time;  that  on  May  24th,  1900,  she  accepted  $700  on  the 
principal  of  the  debt  and  accepted  the  interest  for  the  first  six 
months  and  that  the  rate  of  interest  on  the  note  was  changed  from 
7%  to  8%  at  her  solicitation;  that  if  the  plaintiff  did  not  author- 
ize the  taking  of  the  mortgage  she  afterwards  with  full  ki»owl- 
edge  of  the  facts  ratified  the  acts  of  the  defendant  in  accepting  it. 

If  the  plaintiff  was  dissatisfied  with  the  security  ic  was  cer- 
tainlv  her  dutv  when  the  facts  came  to  her  knowledge  on  Janu- 
ary  3rd,  to  have  made  her  objections  knoAAii  and  if  they  wove 
not  satisfied  to  have  repudiated  the  entire  sale.  She  cannot  I'C 
permitted  to  accept  tlie  benefit  of  the  sale  so  far  as  she  may  con- 
sider it  to  her  advantage  to  do  so  and  repudiate  the  remainder. 
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The  contract  of  sale  must  be  accepted  as  a  whole  or  repudiated 
in  its  entirety. 

We  do  not  think  that  the  evidence  sustains  the  finding  and 
<lecree  of  the  Circuit  Judge. 

The  decree  appealed  from  is  reversed  and  the  cause  remanded 
^ith  direction  to  dismiss  the  bill. 

L.  Andrews  and  F,  Andrade  for  plaintiff. 

W.  R.  Castle  in  person,  P,  L.  Weaver  and  W.  L.  WhUit-if 
for  defendant. 
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Frear,  C. J.^  Galbraith  and  Perry,  JJ. 

In  a  statutory  action  to  quiet  title,  the  Judgment  may,  in  a  proper  oase, 
Id  elude  an  award  of  poasession  and  be  enforced  by  a  writ  of 
pofiseesion. 

^uei'c,  whether  an  unexecuted  judgment:  for  possession  stays  the  run- 
ning of  the  statute  of  limitations. 

OPINION  OP  THE  COURT  BY  FREAR,  C.J. 
(Galbraith,  J.,  diesentlng.) 

This  is  a  submission  without  action,  under  the  statute,  on 
:agTieed  facts. 
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The  plaintiff  brought  a  statutory  action  to  quiet  title  October 
11,  1899,  in  the  Circuit  Court  of  the  Fourth  Circuit,  against  the 
defendants,  the  subject  of  the  action  being  the  title  to  the  Ahu- 
puaa  of  Waipio,  covered  by  Royal  Patent  7529  and  situated  on 
the  island  of  Hawaii.  The  plaintiff  proposes  to  show  in  that 
action  that  he  is  entitled  to  the  title  and  possession  of  that  land — 
or  at  least  an  undivided  part  thereof.  The  defendants  are  now 
and  were  continuously  for  more  than  ten  years  prior  to  January 
1,  1899,  in  possession  of  the  land  holding  adversely  to  the  plain- 
tiff. That  case  is  now  at  issue,  as  are  also  many  other  similar 
cases,  the  result  of  which  may  depend  largely  on  the  questions 
of  law  now  raised.  (These  cases,  as  we  understand,  have  arisen 
under  the  same  circumstances  as  that  of  Mossman  v.  Govern- 
ment, 10  Haw.  421). 

The  period  of  limitations  for  real  actions  was  reduced  from 
twenty  to  ten  years  by  Act  19,  Laws  of  1898,  which  took  effect 
January  1,  1899,  with  a  proviso  that  the  twenty  year  period 
should  apply  as  to  rights  then  existing,  in  actions  brought  there- 
on within  one  year  thereafter. 

The  questions  submitted  are: 

1.  May  a  judgment  in  an  action  to  quiet  title  in  favor  of  a 
plaintiff  who  is  out  of  possession  include  an  award  of  possession, 
and,  if  so,  may  process  in  the  nature  of  a  writ  of  assistance  or  of 
possession  issue  to  put  him  in  possession?    Or 

2.  May  possession  be  obtained,  if  at  all,  only  by  means  of  an 
action  of  ejectment? 

3.  Would  a  judgment  for  the  plainliff  in  the  action  to  quiet 
title  stay  the  running  of  the  statute  of  limitations,  so  as  to  pre- 
vent the  defendants  in  a  subsequent  action  of  ejectment  from 
setting  up  tlie  defense  of  the  statute,  which  they  could  otherwise 
set  up? 

The  defendants  contend  that  the  statute  relating  to  actions  to 
quiet  title  permits  an  adjudication  of  the  title  only  and  not  of 
the  possession  and  does  not  permit  the  issuance  and  execution 
of  a  writ  of  possession,  but  that  the  plaintiff's  only  means  of  ob- 
taining possession,  in  case  he  should  obtain  judgment  in  the 
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action  to  quiet  title,  would  be  to  bring  an  action  of  ejectment 
subsequently,  but  that  it  is  now  too  late  to  do  that  for  the  reason 
that  the  period  of  limitations  has  already  run,  though  it  had  not 
when  the  action  to  quiet  title  was  commenced  and  that  the  judg- 
ment alone  in  that  action,  not  followed  by  a  change  of  posses- 
sion, would  not  interrupt  the  nmning  of  the  statute.  If  that  is 
so,  it  would  of  course  be  a  waste  of  time  and  money  to  proceed 
with  the  numerous  pending  actions  to  quiet  title. 

The  first  question  is  answered  in  the  affirmative.  This  re- 
quires the  second  to  be  answered  in  the  negative  and  renders  an 
answer  to  the  third  unnecessary.  An  answer  to  the  third  in  the 
affirmative  would  make  it  unnecessary  to  answer  either  of  the 
other  two. 

Without  deciding  the  third  question,  it  may  not  be  out  of 
place  to  remark  that,  although  the  law  sef  ms  to  be  settled  that 
the  bringing  of  an  unsuccessful  action  would  not  stay  the  run- 
ning of  the  statute  (Willard  r.  Wood,  164  U.  S.  502,  523),  and 
that  the  bringing  of  a  successful  action  would  stay  it  for  that 
particular  action  so  that  the  judgment  though  rendered  and  the 
execution  though  issued  after  the  expiration  of  the  period  of 
limitation  would  be  effective  if  the  action  were  begun  before  that 
period  had  expired  (Breon  v,  llohrecht,  118  Cal.  469),  and  al- 
though most  of  the  text  books  and  the  earlier  cases  seem  to  sup- 
port the  view  that  judgment  alone  in  -one  action,  not  followed 
by  a  change  of  possession,  would  not;  stay  the  running  of  the 
statute  as  to  another  action,  yet  the  cases  as  a  whole  as  well  as 
the  reasoning  on  the  subject  seem  to  leave  this  last  question  in 
great  doubt  to  say  the  least.  The  text- writers  do  not  discus««  the 
proposition  but  as  a  rule  merely  cite  a  few  of  the  earlier  cases. 
Many  of  the  cases  contain  dicta  only  or  else  mere  rulings  without 
either  setting  forth  the  reasoning  or  citing  authorities.  In  a 
number  of  recent  cases  the  courts  decline  to  follow  the  earlier 
eases  and  in  some  they  attempt  to  show  that  most  of  the  earlier 
cases  are  really  not  in  point.  Among  the  cases  pro  and  con  ^ee 
Carpentei'  v.  Natoma  IV.  &  M,  Co,,  63  Cal.  616;  Hopkins  r. 
Callotcatfy  47  (7  Cold.)  Tenn.  37;  Forbes  v.  Caldurll,  39  Kan. 
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14  (17  Pac.  478);  Kemiedj/s  Heirs  v.  Reynolds^  27  Ala.  364; 
Smith  v.  Homhack,  14  Ky.  (4  Litt)  232  (14  Am.  Dec.  122); 
liright  v,  Stevens,  1  Houst.  (Del.)  24:0;  Jackson  v.  Haviland^ 
13  Johns.  228;  Smith  v.  TraMe,  1  McLean  87;  Chwer  v.  Quin- 
Ian,  40  Mich.  572;  Barrell  v.  Title  Chiar.  Co,,  27  Or.  77;  SneU 
i\  Uari^on,  131  Mo.  495,  and  Estes  t\  -VeH,  140  Mo.  639,  over- 
ruling Mabary  v.  Dollarhide,  98  Mo.  198;  Oberein  v.  Wells, 
163  m.  101;  Bradish  v.  Grant,  319  111.  606;  BaUey  v.  Laws, 
3  Tex.  Civ.  App.  529  (23  S.  W.  20);  Brolaskey  v.  McClain,  61 
Pa.  St.  146.  We  need  not  set  forth  the  line  of  reasoning  that 
commends  itself  most  to  us. 

As  to  the  first  question,  it  is  clear  that  if  the  judgment  in  an 
action  to  quiet  title  may  include  an  award  of  possession  it  may 
he  enforced  by  a  writ  of  possession.  Whether  the  judgment  may 
include  such  an  award  or  whether,  if  it  does  not,  a  writ  of  pos- 
session may  issue,  is  not  so  clear.  In  the  nature  of  the  case 
there  are  probably  no  authorities  directly  in  point,  for  as  a\rule 
under  statutes  relating  to  actions  to  quiet  title  elsewhere,  either 
the  statute  expressly  provides  for  an  award  or  a  writ  of  posses- 
sion or  else  the  statutory  proceeding  is  regarded  as  equitably 
under  the  code  procedure  and  consequently  as  cariying  by  impli- 
cation the  power  which  courts  of  eijuity  undoubtedly  have  of 
issuing  writs  of  assistance  or  possession.  Here  law  and  equity 
forms  are  kept  distinct  'and  the  statute  in  question  provides  for 
an  action  at  law  only  {Ilakalau  PL  Co,  v,  Kahuena,  14  Haw. 
189,  196),  and  contains  no  express  provision  as  to  whether  poft- 
session  may  be  awarded  or  enforced  in  favor  of  one  out  of  pos- 
session. The  statute  must  be  construed  in  large  measure  by  it- 
.•»elf.  Its  provisions  are  set  forth  in  Civ.  L.,  §§1773-6.  It  is  Act 
18  of  the  Laws  of  1890,  entitled  "An  Act  to  provide  for  the 
quieting  of  titles,  estates  and  interests  in  real  property,"  and 
reads  as  fellows: 

"§1773.  Action  may  be  brought  in  the  Supreme  Court  or  in 
any  of  the  Circuit  Courts  by  any  person,  against  another  person, 
who  claims  advereely  to  the  plaintiff  an  estate  or  interest  in  real 
property,  for  the  purpose  of  determining  such  adverse  claim. 
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"§1774.  Any  person  may  be  made  a  defendant  in  such  aotaom 
who  has,  or  claims  an  interest  in  the  property  advei^Be  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  determination 
or  settlement  of  the  question  involved  therein. 

"§1775.  If  at  the  time  of  the  commencement  of  such  action 
the  property  in  question  is  in  the  poesession  of  a  tenant,  the  land- 
lord may  be  joined  as  a  party  defendant 

"§1776.  If  in  such  action  the  defendant  disclaim  in  his  answer 
any  interest  or  estate  in  the  property  or  suffer  judgment  to  be- 
taken against  him  without  answer,  the  plaintiff  shall  not  recover 
costs." 

Under  this  statute  an  action  may  be  brought  by  one  out  of 
possesjdon  as  well  as  by  one  in  poEJsession.  Kahoiioai  v.  LimaeUy 
10  Haw.  507;  Ahmi  v.  Ashford,  12  Id.  12.  The  title  of  the 
statute  is  broad  showing  an  intention  to  provide  a  convenient 
method  "for  the  quieting  of  titles,  estates  and  interests"  in  real 
property.  The  first  section  provides  that  the  action  may  be 
brought  against  any  one  who  claims  adversely  an  "estate  or  in- 
terest ♦  *  ♦^  for  the  purpose  of  determining  such  adverse 
claim."  The  Supreme  Court  of  California,  in  construing  a  sim- 
ilar section  said :  "It  will  be  noticed  that"  the  section,  "which 
provides  for  the  determination  of  adverse  claims  to  irealty,  is 
very  broad  in  its  terms,  and  includes  all  adverse  interests,  from  a 
claim  of  title  in  fee  to  the  smallest  leasehold."  Landregan  v. 
Peppifiy  94  Cal.  465,  467.  The  second  and  fourth  sections  also 
refer  to  "an  interest"  and  "any  interest  or  estate."  The  statute 
would  seem  to  be  broad  enough  to  permit  of  a  determination  of 
mere  possessory  interests  or  rights  of  possession  as  well  as  of 
titles  of  the  highest  order.  Section  3  bears  out  this  idea  by  pro- 
viding that  if  a  tenant  defendant  is  in  possession,  the  landlord 
also  may  be  joined  as  a  party  defendant.  That  would  no  doubt 
be  the  case  without  express  provision,  but  it  emphasizes  the  in- 
tention or  thought  of  the  legislature  that  the  statute  should  be 
convenient  and  broad,  and  tends  further  to  show  that  the  recov- 
ery of  possession  was  in  contemplation  in  cases  in  which  that 
reme<ly  was  appropriate.  If  a  change  of  possession  could  not  bo 
awarded  or  enforced  a  verj-  narrow  construction  would  have  to* 
24-D 
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hfi  put  on  the  words  "quieting,"  "estate,"  "interest,"  "deter- 
mine," &e.  There  is  nothing  in  the  nature  of  an  action  or  suit 
to  quiet  title  that  makes  such  a  remedy  inappropriate^  In  stat- 
utory actions  or  suits  to  quiet  title  elsewhere,  whether  regarded 
a?  calling  for  legal  or  equitable  relief,  possession  is  awarded  and 
enforced  and  the  same  is  true  in  ordinary  suits  in  equity  to  quiet 
title.  The  action  or  suit  is  not  in  its  nature  one  merely  to  de- 
termine a  status  or  declare  a  fact  for  use  at  some  future  time.  It 
is  designed  to  afford  definite,  immediate  relief.  Nor  is  there  any- 
thing.in  the  nature  of  a  writ  of  possession  that  makes  it  inap- 
propriate in  an  action  at  law.  Indeed,  it  is  peculiarly  a  legal  as 
distinguished  from  an  equitable  writ.  It  was  originally  confined 
to  actions  at  law,  and  when  introduced  in  equity,  it  was  on  the 
principle  that  equity  when  it  once  acquires  jurisdiction  on  other 
grounds  will  do  complete  justice  and  to  avoid  a  multiplicity  of 
suits  will  grant  purely  legal  relief  which  it  could  not  otherwise 
grant.  If  a  writ  of  possession  may  be  issued  in  a  legal  action  to 
acquire  title,  it  does  not  follow  that  other  kinds  of  relief  that  are 
given  in  equitable  suits  to  quiet  title  may  also  be  given  in  a 
legal  action  of  this  natiu*e,  such  as  by  injunctions,  deeds  of  con- 
firmation, cancellation  or  reformation  of  deeds,  &c.,  for  they  are 
purely  equitable  remedies.  See  Florv.s  v,  MaJca,  11  Haw.  512. 
If,  then,  the  statute  is  broad  enough  to  cover  all  degrees  of 
titles,  estates  and  interests,  and  if  there  is  nothing  in  the  nature 
of  the  action  or  the  relief  to  prevent,  v/hy  should  not  the  relief  by 
writ  of  possession  be  granted  in  an  appropriate  case  in  order  to 
<lo  complete  justice  and  make  the  statute  as  effective  as  it  ap- 
|>arently  was  intended  to  be?  We  might  reason  by  analogy  from 
the  practice  in  equity  in  so  far  as  that  is  founded  on  good  sense 
and  is  not  inconsistent  with  purely  legal  principles.  For  instance, 
in  lioot  V.  Woolworth,  150  U.  S.  401,  a  decree  had  been  made 
settling  a  plaintiff's  right  and  title  to  a  certain  parcel  of  land, 
and  the  question  was  whether  under  a  supplemental  bill  to  carry 
the  former  decree  into  effectual  execution,  a  writ  of  possession 
could  properly  issue.  The  Court  said,  on  page  412: 
'  "It  is  said,  however,  on  behalf  of  the  appellant,  that  the  orig- 
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inal. decree  only  undertook  to  remove  the  cloud  upon  the  title, 
and  did  not  deal  with  the  subject  of  posseesion  of  the  premises, 
and  that  the  present  hill,  in  seeking  to  have  possession  delivered 
up,  proposes  to  deal  with  what  was  not  concluded  by  the  former 
decree.  This  is  manifestly  a  misconception  of  the  force  of  the 
original  decree,  which  established  and  concluded  Morton's  title 
as  against  any  claim  of  the  appellant,  and  thereby  necessarily  in- 
eluded  and  earned  with  it  the  right  of  possession  to  the  premises 
as  effectually  as  if  the  defendant  had  himself  conveyed  the  same. 
The  decree  in  its  legal  effect  and  operation  entitled  Morton  to 
the  possession  of  the  property,  and  that  right  passed  to  the  ap- 
pellee as  privy  in  estate. 

"In  Montgomery  v.  Tutt,  11  California,  190,  there  was  a  de- 
cree of  sale,  which  did  not  require  or  provide  for  the  delivery  of 
possession  of  the  premises  to  the  purchaser.  Subsequently  the 
defendant  refused  to  surrender  possession,  and  a  writ  of  assistance 
was  sought  by  the  purchaser  to  place  him  in  possession  of  the 
premises  under  the  master's  deed.  Field,  J.,  delivering  the  opin- 
ion of  the  coiurt,  said: 

•  *'  'The  power  of  the  court  to  issue  the  judicial  writ,  or  to  make 
the  order  and  enforce  the  same  by  writ  of  assistance,  rests  upon 
the  obvious  principle  tliat  the  power  of  the  court  to  afford  a 
remedy  must  be  coextensive  with  its  jurisdiction  over  the  subject 
matter.  Where  the  court .  possesses  jurisdiction  to  make  a  de- 
cree, it  possesses  the  power  to  enforce  its  execution.  It  is  true 
that  in  the  present  case  the  decree  does  not  contain  a  direction 
that  the  possession  of  the  premises  be  deliveried  to  the  purchaser. 
It  is  usual  to  insert  a  clause  to  that  effect,  but  it  is  not  essential. 
It  is  necessarily  implied  in  the  direction  for  the  sale  and  execu- 
tion of  a  deed.  The  title  held  by  the  mortgagor  passes  under  the 
decree  to  the  purchaser  upon  the  consummation  of  the  sale  by  the 
roaster's  or  sheriff's  deed.  As  against  all  the  parties  to  the  suit, 
the  title  is  gone:  and,  as  the  right  to  the  possession,  as  against 
them,  follows  the  title,  it  would  be  a  useless  and  vexatious  course 
to  require  the  purchaser  to  obtain  such  possesion  by  another 
suit  Such  is  not  the  course  of  procedure  adopted  by  a  court  of 
Equity.  When  that  court  adjudges  a  title  to  either  real  or  per- 
sonal property,  to  be  in  one  as  against  another,  it  enforces  its 
judgment  by  giving  the  enjoyment  of  the  right  to  the  party  in 
whose  favor  it  has  been  decided.'  " 

;   Oberein  v.  Wells,  163  111.  101,  was  a  suit  to  enforce  a  farmer. 
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4ecreo  which  not  only  settled  the  title  but  awarded  poBsession.  It 
was  objected  that  posseesion  could  not  properly  be  awarded  under 
the  former  decree.    The  court  said,  at  page  111 : 

"The  court  having  found  and  decreed  ownership,  possession 
was  an  incident  thereto,  and  was  properly  decreed.  It  is  the  duty 
9f  a  court  of  equity  having  acquired  jurisdiction  of  a  cause  to 
grant  complete  relief  and  do  justice  between  the  parties.  *  *  * 
*The  power  to  effectuate  its  decrees  is  inherent  in  the  nature  of  a 
court  of  equity.  Possession  is  one  of  the  elements  which  is  nec- 
essarily involved  in  the  ownership  of  real  estate.  Where  a  court 
of  equity  finds  the  petitioner  to  be  the  owner  in  fee  of  premises, 
it  is  not  obliged  to  send  him  to  a  court  of  law  to  get  the  possession 
which  it  has  decided  he  is  entitled  to.'  Harding  v.  Fuller,  141 
pi.  308."  In  Oryrmley  v.  Clark,  134  U.  S.  336,  350,  it  was  said 
that  "the  writ  of  assistance  was  simply  in  effectuation  of  the 
decree."  This  case  and  the  Illinois  cases  arose  under  the  "Bomt 
Records  Act"  and  were  equitable  in  their  nature,  but  the  pro- 
ceeding was  a  special  statutory  proceeding  in  the  nature  of  an 
action  or  suit  to  quiet  title,  and  the  statute,  as  we  undoi-stand, 
merely  gave  the  court  "power  to  inquire  into  the  condition  of  any 
title  to  or  interest  in  any  land  in  sucli  country,  and  to  make  all 
such  orders,  judgments  and  decrees  as  may  be  necessarj''  to  de- 
termine and  establish  said  title  or  interest,"  &c.,  and  did  not  ex- 
pressly authorize  awards  of  possession  or  the  issuance  of  writ£  of 
assistance  or  possession.  The  courts  seem  to  have  held  that  such 
relief  could  be  granted  on  the  grounds  that  possession  was  an  in- 
cident to  ownership,  that  the  power  to  enforce  a  delivery  of  pos- 
session was  a  power  to  effectuate  the  decree  or  judgment  of  title 
or  ownership,  and  that  equity  may  grant  complete  relief,  It^gal 
as  well  as  equitable,  once  having  obtained  jurisdiction.  In  the 
present  case  we  have  no  need  to  T&^ovt  to  the  last  mentioned 
ground  inasmuch  as  the  action  under  our  statute  is  legal.  But 
tTie  other  two  grounds  would  seem  to  apply  Avith  full  force.  The 
words  of  our  statute  are  similar — "title,"  "interest,"  "detennine," 
•tc,  and  the  coiM  has  inherent  power  to  effectuate  its  judgments. 
But  we  need  not  rely  on  the  inherent  power.  The  general  stat- 
ute (Civ.  L.,  §  1150)  provides,  somewhat  as  did  the  Illinois 
special  statute,  that  "the  several  Circuit  Courts  shall  have  power 
*  *  *  to  make  and  award  all  such  judgments,  decrees,  orders 
and  mandates,  to  issue  all  such  executions  and  other  proceesee, 
and  to  do  all  such  other  acts,  and  tx>  take  all  other  steps  necessary. 
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to  carry  into  full  effect  aJl  the  powers  which  are  or  may  bo  given 
to  them  by  the  laws  of  the  Territory,  or  which  may  be  necessary 
for  the  promotion  of  justice  in  matters  pending  before  them." 
See  also  (Xv.  L.,  §§  1165, 1467. 

It  is  true  in  Ijetcis  v,  Soule,  52  la,  11,  cited  by  defendants^ 
the  court  said,  in  a  statutory  suit  to  quiet  title,  that,  "where  the 
defendant  is  in  possession,  the  action  to  recover  real  propeity  is 
more  appropriate,  because  more  effectual.  The  plaintiff,  if  suc- 
cessful, becomes  entitled  to  a  writ  of  possession."  But  the  court 
overruled  the  contention  that  the  action  could  not  be  brought 
by  one  out  of  possessiou,  and  in  a  later  case  the  same  court  dis- 
posed of  a  similar  contention  by  sajdng,  after  referring  to  Letvis 
V.  SwilCy  supra:  "We  know  of  no  reason  or  principle  of  law 
which  stands  in  the  way  of  the  plaintiff,  in  such  a  case,  uniting  a 
prayer  to  recover  poeseesiaa  with  the  prayer  that  the  cloud  on  his 
title  be  removed."    I^ees  v.  Wctmor€y  58  la.  170. 

It  is  true  abo  that  in  Kahmwai  v.  LimaeUy  10  Haw.  507,  the 
court  intimatod  that  equity  had  more  extensive  and  complete 
powers  in  suits  to  quiet  title,  but  it  did  not  intimate  in  what 
respects  and  overruled  the  contention  that  equity  alone  had  juris- 
diction. The  courb  said  also  in  the  same  case,  overruling  an- 
other contention:  "Whether,"  in  an  action  to  quiet  title  by  one 
out  of  possession,  "possession  can  be  obtained  except  by  a  writ  in 
an  ejectment  suit  is  not  before  us  for  consideration."  But  no 
opinion  was  expressed  on  that  question. 

Just  what  the  allegations  and  prayers  are  in  the  actions  to  quiet 
title  we  do  not  know.  Whether  there  should  be  a  specific  prayer 
for  possession  we  need  not  now  say.  Authoritiee  elsewhere  seem 
to  differ  on  this  point. 

The  first  question  is  answered  in  the  affirmativa  It  is  un- 
necessary to  answer  either  of  the  other  two  questions,  although 
the  answer  to  the  first  question  requires,  as  a  corollary,  a  negative 
answer  to  the  second  question. 

W.  B.  Castle^  P.  L.  Weaver^  Jr.y  and  Andrews,  Peters  & 
Andrade  for  plaintiff. 

Kinney,  Ballou  &  Mc(Jlanahan  and  Holmes  d  Stcmley  for 
defendants. 
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DISSENTING  OPINION  OF  OALBRAITH,  J. 

The  scope  of  this  special  statute  authoriziiig  the  action  at  law 
to  quiet  title  is  by  the  majority  opinion  extended,  by  implication, 
beyond  its  plain  terms.  To  me  this  construction  seems  unwar- 
ranted. 

The  statute  permits  an  action  to  be  brought  "against  another 
person,  who  claims  adversely  to  the  plaintiflF  an  estate  or  interest 
in  real  property,  for  the  purpose  of  determining  such  adverse 
claim." 

The  "estate  or  interest"  in  pi*operty  is  often  a  very  different 
thing  from  the  pofflession.  The  estate  or  interest  is  frequently  in 
one  person  and  the  possession  oir  right  to  possession  in  another. 
The  statute  by  its  terms  does  not  authorize  the  trial  of  the  right 
to  the  possession  but  the  "adverse  claim"  to  real  property. 

No  case  has  been  cited  where  a  court  of  law,  in  a  jurisdictioh 
where  the  distinction  between  law  and  equity  is  maintained  in 
this  kind  of  action,  has  tried  the  right  to  the  possession  of  the 
property  in  the  absence  of  a  special  provision  of  statute  authoriz- 
ing it.  The  cases  cited  where  courts  have  awarded  the  writ  of 
possession  in  suits  in  equity  do  not  even  by  analogy  sustain  the 
construction  given  this  statute.  The  courts  here  would  issue  the 
writ  if  the  action  were  brought  on  the  equity  side  of  the  docket 
Still  I  take  it  that  this  would  be  no  justification  for  a  court  of 
law  in  doing  it. 

It  was  said  by  this  court:  "Although  equity  has  cognizance 
of  suits  to  quiet  title  in  lands  with  more  extensive  and  complete 
powers,  the  legislature  has  seen  fit  to  confer  upon  certain  law 
courts  this  special  right  of  action.  The  existence  of  a  remedy  in 
equity  does  not  affect  the  right  oi  the  plaintiff  to  choose  and 
pursue  the  statutory  remedy.  We  are  not  to  consider  the  effec- 
tiveness of  the  statutory  remedy,  or  whether  some  other  form  of 
action  would  be  better  suited  to  this  case,  provided  plaintiffs  here 
have  substantially  followed  the  statute."  Kahoiicai  v.  Liinaetij 
10  Haw.  507,  509. 

It  does  not  appear  in  what  respect  the  equitable  action  can  be 
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**more  extensive  and  complete"  if  in  the  law  action  the  court  can 
try  the  right  to  the  poesession  and  awaxd  the  writ  of  possession- 
If  tliat  be  true  the  law  action  is  more  extensive  and  complete  or 
may  be  so  for  the  reeson  that  in  the  law  action  the  right  to  a 
jury  trial  is  available. 

The  fact  that  thie  construction  contended  for  by  the  defend- 
ants would  give  the  statute  a  narrow  scope  is  no  argument  against 
its  correctness  since  it  gives  it  as  wide  range  as  the  language  used 
seems  to  warrant. 

If  the  legislature  intended  by  this  statute  to  confer  on  *'cer- 
tain  law  courts"  as  extensive  jurisdiction  as  that  poeseesed  by 
courts  of  equity  in  this  action  such  intention  is  not  plain  and 
clear  from  the  language  employed.  Legislatures  in  other  juris- 
dictions have  expressly  given  the  extended  powers  to  law  oourta 
by  the  terms  of  the  statute  and  tJiese  statutes  were  in  existence  in 
1890,  (the  date  of  the  enactment  of  the  statute)  and  are  pre- 
sumed to  have  been  known  to  the  legislature  here.  In  view  of 
these  facts  I  am  forced  to  thev  conclusion  that  if  it  had  been  in- 
tended to  give  this  law  action  to  quiet  tide  the  broad  and  com- 
prehensive scope  it  has  in  equity  language  would  have  been  em- 
ployed leaving  no  doubt  as  to  such  intention. 

The  writ  of  possession  may  be  peculiarly  a  law  writ  but  if  it 
issues  in  the  law  action  to  try  title  it  is  by  virtue  of  the  inherent 
powers  of  a  court  of  general  jurisdiction  *^to  do  full  and  com- 
plete justice"  over  a  subject  matter  before  it.  Such  power  ought 
not  to  be  claimed  for  a  law  court  in  a  Territory  where  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  is  still  main- 
tained. The  right  of  the  law  court  to  try  the  action  is  given  by 
statute  and  its  powers  should  be  confined  within  its  plain  terms. 
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v.! 


J.  ALFRED  MAGOON,  Tinistee  for  Sophie  K.  Wiley  and  J. 
W.  Wiley,  and  CHUN  KUf  FONG  v.  C.  LAI  YOUNG. 

Appeal  from  Cibcuit  Judge,  Fibst  Cibouit. 

Submitted  June  16,  1902.  Decided  July  28,  1902. 

Ab  a  rul«^  in  equity,  cestuis  que  trust  should  be  made  parties  to  suits 
by  trustees. 

OPINION  OP  THE  COURT  BY  FRBAR,  C.J. 

This  bill  in  equity  alleges  in  substance  that  on  October  28, 
1889,  one  Poraaikai  sold  to  Sophie  K.  Wiley  certain  land  but 
.  that  by  mutual  mistake  the  land  described  in  the  deed  was  dif- 
ferent from  that  intended,  and  that  afterwards,  on  March  15, 
1899,  said  Sophie  K.  Wiley,  with*  the  consent  of  her  husband,  J. 
W.  Wiley,  made  a  similar  mistake  in  attempting  to  convey  her 
right,  title  and  interest  in  and  to  the  land  to  the  plaintiff  J. 
Alfred  Magoon  as  Trustee;  that  aften^^ards,  on  June  18,  1900, 
the  defendaoit  obtained  a  deed  of  all  Pomaikai's  interest  in  the 
land  without  consideration  and  with  notice  of  the  mistake  and, 
on  April  12,  1901,  brought  ejectment  for  the  land  against  said 
Sophie  K.  Wiley  and  the  plaintiff  Chun  Kin  Fong,  a  lessee;  that 
«aid  Sophie  K.  Wiley  entered  into  possession  when  she  purchased 
And  has  ever  since  been  in  possession.  The  prayer  is  for  a  con- 
v^eyance  to  the  plaintiffs  by  the  defendant  of  all  the  interest  ac- 
quired by  the  latter  in  the  land,  and  for  an  injimction.  The  de- 
fendant demurred  on  numerous  grounds.  The  Circuit  Judge  sus- 
tained the  demurrer  without  stating  on  what  grounds,  and  the 
plaintiffs  appealed. 

One  ground  of  demuiTer  was  the  non-joinder  of  the  cestuis 
que  tntsty  Sophie  K.  and  J.  W.  Wiley.  This  ground  was  well 
taken.     The  rule  is  that  in  equity  cestuis  que  trust  should  be 
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made  parties  to  suits  by  or  against  trustees.  This  follows  from 
the  more  general  rule  that  all  persons  materially  interested  in  the 
event  of  the  suit  or  the  subject  matter  should  be  made  parties. 
The  rule  has  some  exceptions,  but  this  case  does  not  fall  within 
them.  It  is  easy  to  see  that  the  cestuis  que  trust  in  this  instance 
are  materially  interested.  For  instance,  not  only  are  they  inter- 
ested in  the  question  whether  the  conveyance  should  be  made 
at  all,  but  they  may  have  ground  for  showing]  that  it  should  be 
made  to  them  or  one  of  them  instead  of  to  the  trustee.  Again, 
the  result  of  the  suit  might  be  that  the  trustee  would  be  obliged 
to  convey  back  to  Pomaikai  the  land  alleged  to  have  been  con- 
veyed to  them  by  mistake,  on  the  principle  that  he  who  seeks 
equity  should  do  equity.  It  may  be  noticed  in  passing  that  no 
offer  to  do  this  is  made.  The  necessity  that  may  arise  for  doing 
this,  to  say  nothing  of  other  considerations,  sugg^ts  whether  Po- 
maikai also  should  not  be  made  a  party. 

It  will  not  be  necessary  to  review  all  the  grounds  for  demurrer. 
The  plaintiff  has  not  argued  them  specifically.  Many  of  them 
are  such  as  can  be  easily  remedied,  if  they  need  remedying,  in 
a  new  bill  and,  now  that  they  are  suggested  to  counsel  by  the 
demurrer,  he  can  look  into  them  as  well  as  the  court  and  act  ac- 
cordingly. .  The  bill  is  defective,  though  we  need  not  say  whether 
fatally  so,  in  other  respects  not  covered  by  the  demurrer.  It  does 
not  appear  that  the  Circuit  Judge  was  requested  to  state  on  what 
grounds  he  sustained  the  demurrer  or  that  any  request  was  made 
for  leave  to  amend. 

The  decree  sustaining  the  demurrer,  dismissing  the  bill  and 
dissolving  the  temporary  injunction  is  affirmed  subject  to  the 
single  modification  that  the  dismissal  should  be  without  prejud- 
ice, and  for  the  purpose  of  making  such  modification  the  case  is 
remanded  to  the  Circuit  Judge, 

Magrnm  d  Peters  and  T.  I.  Dillon  for  plaintiffs. 

L.  A.  Dickei/  for  defendant. 
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FRANK  C.  BERTELMAN  and  HENRY  G.  BERTELMAN, 
V.  SUSAN  BERTELM  AN  KAHILINA;  HELEN 
SMITH,  wife  of  WILLIAM  SMITH  and  WILLIAM 
SMITH  her  husband;  ANGELINE  MOSSMAN,  wife  of 
■  HARRY  MOSSMAN  and  HARRY  MOSSMAN  her  hus- 
band; MINNA  HALL,  wife  of  WILBUR  HALL  and 
WILBUR  HALL  her  husband;  HATTIE  BANNISTER, 
wfe  of  ANDREW  BANNISTER  and  ANDREW  BAN- 
NISTER her  husband. 

Original. 

SiTBMirrED  June  13,  1902.  Decided  July  29,  1902. 

Fkear,  C.J.,  Galbraith  -.vnd  Perry,  JJ. 

A  testator  devised  certain  land,  which  was  subject  to  &  25  year  lease  at 
a  rental  of  |6,000  a  year,  to  his  wife,  three  sons  and  six  daughters, 
a^  follows:  (1)  To  his  wife  a  life  estate  of  |2,000  or,  in  case  of  & 
change  in  the  lease,  one-third  the  net  imcome,  and,  in  case  of  her 
deeith,  said  $2,000  a  year  or  one-third  to  be  equally  divided  among 
all  his  children  or  surviving  children,  and  to  each  of  the  children 
or  surviving  children  an  equal  share  of  the  remainlDg  $4,000  or 
two-thirds  of  the  income;  (2)  ♦  ♦  •  (3)  At  the  expiration  of  the 
lease,  to  his  sons  or  then  surviving  sors  or  son,  the  land,  provided 
such  sons  or  son  should  then  pay  $5,000  to  each  of  the  daughters  or 
surviving  daughters,  but,  in  case  one  or  two  of  the  son«  shouM  be 
unable  to  pay  such  amounts  within  a  year  from  that  time,  the  other 
son  or  sons  to  have  the  right  to  buy  the  whole  by  paying  (a)  to 
each  daughter  or  surviving  daughter  $5,000,  (b)  to  the  short-coming 
son  or  sons  each  $5,000,  and  that  by  doing  so  the  sons  or  son  will 
enter  into  full  possession,  and  their  or  his  right  end  title  be  undls- 
putable,  provided  they  comply  with  the  said  conditione,  and  (c)  to 
the  wife,  a  life  rent  of  $2,000  a  year,  to  be  a  charge  on  the  estate; 
(4)  Should  none  of  the  sona  be  able  to  pay  these  amounts,  then  the 
land  to  be  sold  or  leased  again  according  to  the  best  interents  of 
tlie  family,  the  proceeds  to  be  equally  divided  among  the  children 
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or  their  la^wtal  heirs  and  assigns,  aflter  the  distributive  share  of 
dower  is  given  to  the  wife.  The  wife  and  all  the  children  survived 
the  testator.    Held, 

Tbe  widow  took  a  life  estate  in  one-third  the  land,  subject  to  be 
divested  upon  the  performance  of  the  conditions  prescribed  in  the 
third  item,  in  which  case  she  would  thereafter  have  a  fixed  sum  of 
$2,000  a  year,  which  would  be  a  charge  on  the  land. 

The  children  took,  subject  to  the  widow's  interest,  equal  estates  until 
the  explraition  of  the  lease,  with  vested  remiainders  in  fee,  the  former 
merging  in  the  latter  so  as  to  make  present  vested  estates  in  fee, 
defee^ble  as  to  the  interests  of  the  daughters  and  short-coming  son 
or  sons  uiKm  the  performance  of  the  prescribed  conditions  by  the 
other  son  or  eons,  the  sons  meanwhile  having  contingent  executory 
devises  as  to  such  interests. 

OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 
(Perry,  J.,  dissenting.) 

The  question  is  one  of  the  constructian  of  a  will.  The  material 
parts  of  the  will  and  other  facts  are  set  forth  in  the  dissenting 
opinion  of  Mr.  Justice  Perry. 

There  are  three  classes  of  devisees — the  testator's  wife,  his 
sons,  and  all  his  children,  conaprising  three  sons  and  six  daughters. 
The  question  is,  what  interests  have  they  under  the  will? 

As  to  the  wife,  there  seems  to  be  little  or  no  doubt  The  first 
item  of  the  will  clearly  gives  her  a  life  estate  in  one-third  of  the 
land  in  question.  The  fourth  is  in  harmony  with  this.  But  up- 
on the  happening  of  certain  contingencies  set  forth  in  the  third 
item  her  estate  may  be  divested,  in  which  case  she  would  there- 
after have  in  placre  thereof  a  fixed  yearly  sum  which  would  be 
a  chaise  on  the  land,  to  be  paid  by  the  son  or  sons  who  would 
take  the  whole  land  under  that  item  upon  the  happening  of  such 
contingencies. 

As  to  the  children,  they  have  equal  vested  interests  under  the 
first  item,  subje<?t  to  the  widow's  interest,  until  the  expiration  of 

the  lease  to  the  Kilauea  Sugar  Company.    The  main  question  is, 

« 

what  have  they  after  that  under  the  third  and.  fourth  items? 

As  to  the  sons,  in  so  far  as  they  take  under  the  third  item,  they 
take,  subject  to  the  charge  in  favor  of  the  mdow,  a  fee — ^whether 
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defeasible  or  indefeasible,  vested  or  contingent,  by  way  of  re- 
mainder or  eixecntory  devise,  remains  to  be  seen. 

If  the  payments  prescribed  in  that  item  are  conditions  pre- 
cedeut,  they  of  course  cannot  have  a  vested  interest  under  that 
item  until  they  perform  the  conditions,  and  the  vesting  of  their 
estates  will  necessarily  be  contingent  upon  such  performance.  In 
such  case  they  would  take  by  way  of  contingent  executory  de- 
viseiy  to  vest  and  take  effect  in  possession  upon  such  performance 
and  at  the  same  time  divest  the  daughters  and  short-coming  sons 
or  their  heirs  of  any  interests  that  they  might  otherwise  have 
either  under  the  fourth  item  of  the  wUl  or  by  descent.  Whether 
such  other  interest  would  be  by  devise  or  descent  would  depend 
upon  whether  the  devise  in  the  fourth  item  would  vest  at  or  be- 
fore the  expiration  of  the  lease  or  on  non-payment  by  the  sons 
within  a  year  thereafter,  that  is,  according  to  whether  the  child- 
ren would  take  imder  the  fourth  item  immediately  by  way  of  re- 
mainder subject  to  be  divested  or  by  way  of  executory  devise  a 
year  after,  holding  meanwliile  as  heirs. 

If  those  payments  are  conditions  subsequent^  the  sons  take 
under  the  third  item  by  way  of  remainder,  to  take  effect  in  po6^ 
session  immediately  upon  the  expiration  of  the  lease  and  to  be 
subject  to  be  divested,  upon  non-performance  of  the  conditions, 
in  favor  of  the  devisees  under  the  fourth  item.  Such  remainder 
would  be  contingent.  For,  although  courts  lean  strongly  in  favor 
of  early  vesting,  they  must  yield  to  the  clearly  expressed  inten- 
tion of  the  testator.  In  this  case  the  devise,  to  take  effect  in  pos- 
session at  a  future  time,  being  to  the  sons  "or  then  surviving  sons 
or  son",  it  is  impossible  to  say  until  that  time  arrives  which  sons, 
if  any,  will  be  entitled  to  take  under  that  description,  and,  in 
order  that  a  remainder  may  be  vested,  it  is  necessary  not  only 
that  it  be  ca.pable  of  taking  effect  in  possession  whenever  the 
particular  estate  may  determine,  but  that  there  be  a  person  in 
being  and  ascertained  who  answers  the  description  of  the  re- 
mainderman at  some  time  during  the  continuance  of  the  pertic- 
ular  estate  and  not  merely  at  its  termination.  20  Am.  &  Eng. 
Enc.  of  Law,  838  et,  seq.  and  notes;  2  Underbill,  Wills,  §  865. 
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Here  the  contingency  i&  inherent  in  the  description  of  the  de- 
visees. There  is  not  even  a  direct  devise  to  all  the  sons  with  a 
divesting  clause  or  devise  over  in  tiie  event  of  tiie  death  of  one 
or  more  during  the  prescribed  period. 

In  any  event,  therefore,  until  the  expiration  of  the  lease,  the 
sons  would  have^  so  far  as  the  third  item  is  concerned,  only  a  con- 
tingent interest.  And  this  perhape  would  be  as  far  as  it  would 
be  necessary  to  go  in  this  case  if  this  item  alone  were  concerned. 
But  it  will  be  neceseary  to  decide  what  all  the  children  take 
under  the  fourth  item,  and  in  doing  so  it  will  be  necessary  or  at 
least  convenient  to  say  further  whether  the  payments  are  condi- 
tions precedent  or  subsequent  and  therefore  whether  the  sons 
would  take  under  the  third  item  by  way  of  remainder  or  execu- 
tory devise. 

All  the  children  take  a  fee,  of  course,  under  the  fourth  item, 
in  so  far  as  they  take  at  all  under  that  item.  There  is  no  conver- 
sion of  the  land  into  money,  for  the  direction  to  sell  is  not  imper- 
ative. JTor  does  the  fact  that  there  is  only  a  direction  to  sell  or 
lease  and  divide  the  proceeds  at  a  future  time,  without  any  ex- 
press device,  prevent  there  being  a  devise  or  even  a  present  vested 
remainder.    2  Underbill,  Wills,  §  866. 

Under  this  item  the  children  must  take  either  a  vested  or  con- 
tingent remainder  or  a  contingent  executory  devise.  It  could 
not  be  a  contingent  remainder;  for  to  be  a  remainder  at  all,  it 
would  have  to  take  effect  in  possession,  if  at  all,  immediately  up- 
on the  expiration  of  the  lease,  but  the  only  contingency — ^non- 
payment by  the  sons — that  would  make  it  a  contingent  remaind- 
er, if  at  all,  might  happen  at  any  time  within  a  year  after  the  ex- 
piration of  the  lease. 

The  estate  therefore  must  be  either  a  vested  remainder  sub- 
ject to  be  divested  upon  the  performance  of  the  condition  by  the 
sons  or  else  a  contingent  executory  devise  to  vest  and  take  effect 
in  possession,  if  at  all,  a  year  after  the  termination  of  the  lea^se  in 
case  the  sons  fail  to  perform  the  condition  within  that  year. 
Which  is  it? 

With  the  exception  of  the  argument  based  on  the  direction  to 


382  JULY,  1902. 

sell  or  lease  and  divide  at  a  future  time,  which,  ae  we  have  seen, 
is  by  no  means  conclusive,  the  ai'gumento  all  seem  to  favor  the 
theory  of  a  vested  remainder  as  against  a  contingent  executory 
devise. 

In  general  there  is  a  strong  presumption  in  favor  of  early  veet- 
ing.  There  is  a  strong  presumption  in  favor  of  a  remainder  as 
against  an  executory  devise.  There  is  a  strong  presumption 
against  intestacy  as  to  a  portion  of  the  estate — in  this  case  for  the 
short  period  from  the  expiration  of  the  lease  to  the  performanxse 
of  the  conditions  in  case  they  are  performed  or  the  end  of  the 
year  in  case  they  are  not  performed.  There  is  a  strong  presump- 
tion that  a  condition  imposed  merely  for  convenience  is  not  in- 
tended to  delay  the  vesting  of  an  estate,  that  is,  is  not  intended  as 
a  condition  precedent  to  the  vesting,  even  if  it  should  be  to  the 
enjoyment.  Here  the  children  would  take  under  the  fourth  item 
immediately  but  for  the  allowance  of  a  year  to  the  sons  in  which 
to  make  the  prescribed  payments,  and  that  time  is  allowed  for  the 
sons'  convenience  and  not  for  the  purpose  of  postponing  all  the 
children. 

The  will  itself  contains  nothing  to  clearly  rebut  these 
presumptions  but  on  the  contrary  supports  the  view  that  the 
children  were  intended  to  t«ke  immediately  upon  the  expiration 
of  the  lease  rather  than  a  year  later.  All  three  of  these  items  show 
an  intention  on  the  part  of  the  testator  to  treat  all  the  children 
equally  as  to  quantity  of  interest  The  first  and  fourth  items  ex- 
press this  intention  as  clearly  as  it  can  be  expressed.  The  third 
item  merely  gives  tie  sons  a  privilege  of  obtaining  all  the  land, 
but  only  on  condition  that  they  compensate  the  others  for  what 
they  would  otherwise  have  in  the  land.  It  is  little  more  than  one 
method  of  division.  Accordingly,  it  would  seem  that  the  inten- 
tion was  to  leave  the  land  to  all,  subject  to  the  exercise  of  the 
option  by  the  sons,  rather  than  to  leave  it  to  the  sons  subject  to 
go  over  to  all  in  case  the  sons  should  not  exercise  their  option. 
The  third  item  strongly  bears  out  this  idea*  It  shows  that  the 
payments  therein  prescribed  are  conditions  precedent,  in  which 
Qase  the  sons  could  not  take  by  wav  of  remainder  at  all  under 


BERTELMAN  v.  KAHILINA.  383 

that  item.  They  could  take  under  that  only  by  way  of  con- 
tingent executory  devisa  The  form  of  the  proviso  and  its  an- 
nexation to  the  devise  itself,  instead  of  being  inserted  in  a  sub- 
sequent clause,  favor  this  construction.  Moreover,  even  after 
the  expiration  of  the  lease  it  may  not  be  known  for  a  year  which, 
if  any,  of  the  surviving  sons  will  be  able  or  willing  to  make  the 
payments.  The  provision  for  the  payments  to  the  others,  the  short- 
coming sons  as  well  ae  the  daughters,  also  favors  this  construc- 
tion. This  and  the  use  of  the  word  "buy"  tend  to  show  that  the 
testator  thought  the  daughters  and  short-coming  sons  already  had 
an  interest  to  be  in  a  certain  sense  bought  out.  The  sons  may  buy 
"the  whole",  as  if  they  would  not  otherwise  then  have  the  whole, 
or  as  if  the  others  already  had  some.  And  it  is  only  "by  doing 
so",  that  "they  my  sons,  or  he  my  son,  will  enter  into  full  po&- 
session  of  all  my  lands,  and  their  or  his  right  and  title  will  be 
nndviputable^  provided  they  or  he  (my  ton  or  sons)  comply  and 
fulfill  the  above  mentioned  conditions."  A  distinction  is  made 
Also  between  the  payments  to  the  other  children  and  those  to  the 
Avidow.  The  latter  are  merely  charges  on  the  land  and  may  ex- 
tend over  a  period  of  years,  and  no  express  words  of  condition 
iire  set  forth  in  connection  with  them,  while  the  former  are  in- 
tended to  be  single  payments  respectively  to  be  made  within  a 
limited  time  and  are  put  in  the  form  of  express  conditions.  The 
-sons  would  then  at  most  take,  not  a  contingent  remainder,  but 
only  a  contingent  executory  devise  under  the  third  item. 

Again,  if  there  is  any  distinguishing  feature  in  the  results  as 
between  vested  and  contingent  intei'ests,  it  is  that  a  vested  inter- 
-est  passes  from  the  designated  devisee  to  his  heirs  or  assigns,  while 
•a  contingent  interest  does  not.  Now,  this  distinction  between  an 
interest  that  would  pass  by  descent  or  devise  or  conveyance  even 
"before  the  estate  might  take  effect  in  possession  and  one  that 
would  not  so  pass,  is  apparently  just  what  the  testator  had  in 
mind,  as  to  the  estate  of  all  the  children  under  the  fourth  item, 
for  he  there  directs  the  division  to  be  made  among  all  the  "child- 
ren or  their  heirs  and  assigns,"  as  if  they  could  devise  or  convey 
their  respective  interests  before  the  period  of  distribution  or  tak- 
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ing  effect  in  poeseseian  or  as  if ,  in  case  they  did  not  do  ao,  their 
interests  would  pass  to  their  heirs  by  descent  in  case  of  their 
death  before  such  period.  If  such  is  the  case,  the  children  must 
have  a  vested  estate. 

The  foregoing  considerations  favor  the  view  that  the  sons 
would  take  a  contingent  executory  devise  as  against  a  contingent 
remainder  under  the  third  item;  that  all  the  children  would  take 
a  vested  remainder  under  the  fourth  item  as  against  a  contingent 
remainder  in  the  sons  under  the  third  item;  that  under  both  items 
rtll  the  children  would  take  a  vested  remainder,  subject  to  be 
divested  as  to  the  daughters  and  shortrcoming  sons  in  favor  of  the 
other  sons  upon  their  performance  of  the  prescribed  conditions 
ap  again?t  the  view  that  all  the  children  on  the  one  hand  and  the 
sons  on  the  other  hand  take  altemat>e  contingent  executory 
devises  with  a  possible  intermediate  period  of  intestacy. 

But  since  all  the  children  have  vested  estates  until  the  expira^ 
tion  of  the  lease  as  well  as  vested,  though  defeasible,  remaindere 
after  that,  the  lesser  estates  are  merged  in  the  greater  and  all  the 
children  have  present  vested  estates  in  fee  defeasible  as  to  the 
interests  of  some  of  them  upon  the  others*  performance  of  the 
conditions  prescribed.  And  this  would  seem  to  be  the  intention 
of  the  testator  as  shown  in  all  three  clauses  of  the  will.  He  meant 
to  give  the  land  to  all  his  children  equally,  subject  to  the  widow's 
interest,  and,  as  one  method  of  division  after  the  expiration  of  the 
lease^  to  give  the  sons  the  option  of  obtaining  the  whole  upon 
making  pro];)er  payments  in  money  to  the  others. 

The  questions  are  therefore  answered  as  follows: 

The  widow  has  a  life  estate  in  one-third  of  the  land,  subject  to 
be  divested  by  the  performance  of  the  conditions  prescribed  in 
the  third  item,  in  which  case  she  will  thereafter  have  a  fixed  sum 
of  $2,000  a  year,  which  will  be  a  charge  on  the  land. 

The  children  have  equal  vested  estates  in  fee,  subject  to  the 
widow's  interest,  defeasible  as  to  the  interests  of  the  daughters 
and  short-coming  sons  upon  the  performance  of  the  prescribed 
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conditions  by  the  other  son  or  sons,  the  sons  having  meanwhile 
contingent  executory  devises  as  to  such  interests. 

Geo.  A.  Davis  and  F.  M,  Brooks  for  plaintiffs. 

Andreics  &  Andrade  for  defendants. 

DISSENTING  OPINION  OF  PERRY,  J. 

This  is  a  submission,  under  the  statute,  upon  an  agreed  state- 
ment of  facts. 

On  December  12,  1891,  one  Christian  Bertelmann,  of  Pilaa, 
Kauai,  executed  a  will  containing,  among  others,  the  following 
provisions:  "First.  In  consideration  of  Agreement  and  Lease 
of  all  my  lands  (except  100  acres  actually  fenced  off  and  two 
acres  of  taro  land  at  Kahili),  made  by  myself  with  the  Kilauea 
Sugar  Company,  Limited,  for  the  term  of  25  years,  commencing 
November  1st,  1890  and  ending  Xov.  Isi,  1915,  at  the  rate  of 
$6,000.00  per  annum,  payable  quarterly  in  advance,  I  make  the 
following  Arrangements. 

"I  give,  devise  and  bequeath  said  rents  as  follows: 

"1st  To  my  lawful  wife,  Susan  C.  Bertelmann,  a  life  rent  of 
two  thousand  dollars  ($2,000.00)  yearly,  payable  quarterly,  being 
one-third  of  above  mentioned  rent  of  six  thousand  dollarp; 
($6,000.00)  or  in  case  of  any  possible  cliange  in  the  actual  agree- 
ment with  the  Kilauea  Sugar  Company,  an  equivalent  of  one- 
third  of  all  net  receipts  or  income  of  lands  now  rented  to  Kilauea 
Sugar  Company.  Li  case  of  Susan  Berbelmann's  death  the  above 
mentioned  income  of  $2,000.00  a  ye^r,  or  equivalent  of  one-third 
as  her  distributive  share  of  Dower  would  be  equally  divided 
amongst  my  children  or  surviving  children. 

"2nd.  To  each  and  every  one  of  my  cliildren  or  surviving 
children  an  equal  share  of  the  four  thousand  dollars  ($4,000.00) 
or  the  remaining  two-thirds  of  the  total  income,  deriving  from 
the  rent  of  my  lands  to  the  Kilauea  Sugar  Company  or  equivalent 
thereof.'' 

"Third.  At  the  expiration  of  twenty-five  years'  lease  to  the 
Kilauea  Sugar  Company,  it  is  my  sincere  wish  and  will  that  my 
land  should  befall  in  equal  shares  and  interest  upon  my  three 
sons: — Frank  Charles,  Henry  Codfrey  and  Christian  Sylvester 
Bertelmann  or  then  surviving  sons  or  son,  provided,  however, 

25  D 
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that  at  such  a  time  these  my  sons  or  son,  shall  to  pay  to  each  one 
of  my  daughters  or  surviving  daughters  the  sum  of  five  thousand 
dollars  ($5,000.00).  In  case  one  or  two  of  my  sons  should  be  at 
that  time,  or  within  a  year  from  that  time  unable  to  furnish,  pro- 
duce or  raise  the  necessary  amount  to  pay  to  each  one  of  my 
daughters  or  surviving  daughters  his  sliaro  of  the  five  thousand 
dollars  C$5,000.00)  per  capita,  the  two  «.r  the  ono  of  my  sons  will 
Lave  a  right  to  buy  the  whole  of  my  lands  now  leased  to  the  K. 
S.  Co.  by  paying: — 

"1st.  To  each  of  my  daughters  or  surviving  daughters  the 
amount  aforesaid  of  five  thousand  dollars  ($5,000.00). 

"2nd.  To  my  short-coming  son  or  sons,  the  same  amount  of 
five  thousand  dollars  ($5,000.00)  each,  being  the  same  share  as 
will  be  paid  to  my  daughters.  By  doing  so,  they  my  sons,  or  he 
my  son,  will  enter  into  full  possession  of  all  my  lands,  and  their 
or  his  right  and  title  will  be  undisputable,  provided  they  or  he 
(my  son  or  sons),  comply  and  fulfill  the  above  mentioned  condi- 
tions. 

"3rd.  To  my  wife,  Susan  Bertelmann,  a  life  rent  of  two  thou- 
sand ($2,000.00)  per  annum,  I  make  the  payment  of  all  these 
amounts  above  given  a  charge  from  all  my  estate. 

'^Fourth.  Should  none  of  my  sons  be  able  to  pay  these 
amounts,  then  my  lands  will  be  sold  at  public  auction,  or  leased 
over  again  according  to  circumstances  and  best  advantage  of  my 
family.  The  money  deriving  from  said  sale  or  lease  will  be  fully 
divided  amongst  my  children  or  their  lawful  heirs  and  assigns 
after  the  distributive  share  of  Dower  will  have  been  given  to  my 
wife,  Susan  Bertelmann  according  to  law." 

Bv  other  clauses  of  the  will,  which  clauses  are  not  now  in  dis- 
pute  nor  material  to  be  considered,  the  testator  made  specific  dis- 
position of  the  one  hundred  acres  and  the  two  acre  tracts  men- 
tioned in  the  fir?1;  clause.  The  testator  died  March  15,  1895, 
being  at  the  time  of  his  death  seized  of  the  lands  referred  to  in  the 
will. 

Christian  Bertelmann  left  sundving  him  his  wdow,  three  sons 
and  six  daughters.  The  plaintiffs  are  two  of  the  sons,  the  defend- 
ants Helen  Smith,  Angeline  Mossman,  Minna  Hall  and  Hattie 
Bannister  are  four  of  the  daughters  and  the  defendant  Susan 
Bertelmann  Kahilina  is  the  widow,  named  in  the  will  as  Susan 
Bertelmann. 
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The  claims  of  the  parties  are  thus  stated  in  the  submission: 
"That  Frank  C.  Bertelmann  and  Henry  G.  Bertelmann  claim 
that  they,  the  said  Frank  C.  Bertelmann  and  Henry  G.  Bertel- 
mann, own  two  undivided  thirds  in  fee  simple  of  the  said  estate 
under  said  will,  and  the  said  Susan  Bertelmann  Kaliilina ;  Helen 
Smith,  wife  of  William  Smith  and  William  Smith  her  husband; 
Angeline  Moesman,  wife  of  Harry  Mossman,  and  Harry  Mossr 
man  her  husband;  Minna  Hall,  wife  of  Wilbur  Hall,  and  Wil- 
bur Hall  her  husband;  Hattie  Bannister,  wife  of  Andrew  Ban- 
nister, and  A3idrew  Bannister  her  husband,  claim  that  the  said 
Frank  C.  Bertelmann  and  Henry  G.  Bertelmann  own  no  such  in- 
terest  in  the  said  estate,  but  that  they,  the  said  Frank  O.  Bertel- 
mann and  Harry  G.  Bertelmann  own,  and  are  well  entitled  to, 
two  undivided  ninths  of  the  said  estate  under  the  said  last  will 
and  testament  of  Christian  Bertelmann,  deceased;  that  they,  the 
said  Helen  Smith,  wife  of  William  Smith,  and  William  Smith 
her  husband;  Angeline  Mossman,  wife  of  Harry  Mossman,  and 
Harry  Mossman  her  husband ;  Minna  Hall,  wife  of  Wilbur  Hall, 
and  Wilbur  Hall  her  husband ;  Hattie  Bannister,  wife  of  Andrew 
Bannister,  and  Andrew  Bannister  her  husband,  own  and  are  well 
entitled  to  four  undivided  ninths  in  the  said  lands  and  premises 
under  the  said  last  will  and  testament  of  Christian  Bertelmann, 
deceased:  that  the  said  Susan  Bertelmann  Kahilina  owns  and  is 
well  entitled  to  her  dower  as  set  forth  in  the  said  last  will  and 
testament  of  the  said  Christian  Bertelmann,  deceased." 

The  questions  submitted  are : 

"1st.  What  right,  title  or  interest,  have  the  said  Frank  C. 
Bertelmann  and  Henry  G.  Bertelmann,  by,  through,  or  xmder  the 
said  last  will  and  testament  of  Christian  Bertelmann,  deceased? 

"2d.  Further,  what  right,  title  or  interest  have  the  said  Susan 
Bertelmann  Kahilina,  Helen  Smith,  wife  of  William  Smith,  and 
William  Smith  her  husband ;  Angeline  Mossman,  wife  of  Harry 
Mossman,  and  Harry  Mossman  her  husband;  Minna  Hall,  wife 
of  Wilbur  Hall,  and  Wilbur  Hall  her  husband,  and  Hattie  Ban- 
nister, wife  of  Andrew  Bannister,  and  Andrew  Bannister  her 
husband,  by,  through,  or  under  the  said  last  will  and  testament 
of  said  Christian  Bertelmann,  deceased?" 
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On  behalf  of  the  plaintiffs  the  main  contention  is  that  the 
three  sons  of  decedent  "took  a  vested  interest  in  the  realty  in  fee 
subject  to  be  divested  as  to  any  of  them  in  the  event  of  their 
death  before  the  expiration  of  the  lease  or  upon  their  failure  to 
pay  the  legacies  provided  in  the  will"  and  that  their  interest  was 
"a  vested  remainder  expectant,  subject  to  a  condition,  the  viola- 
tion of  which  would  forfeit  their  estate." 

I  respectfully  dissent  from  the  construction  given  the  will  by 
the  majority.  It  is  doubtless  an  elementary  rule  of  the  construc- 
tion of  walls  that  no  remainder  will  be  construed  to  be  contingent 
which  may  consistently  with  the  intention  of  the  testator  be 
deemed  vested,  and  that  the  law  favors  the  earliest  possible  vest- 
ing of  estates  and  favors  a  remainder  as  against  an  executory  de- 
vise. .  Still,  an  interest  must  be  construed  to  be  contingent  if  it  is 
clearly  so  expressed  and  if  it  is  necessary  to  do  so  in  order  to 
carry  out  the  intention  of  the  testator.  So  also,  under  like  cir- 
cumstances, the  other  less  favored  constructions  must  be  adopted, 

A  remainder  is  contingent  "when  it  is  so  limited  as  to  take 
effect  to  a  person  *  *  *  not  ascertained,  or  upon  an  event 
which  may  never  happen."  Woodnmn  v.  Woodman,  89  Me.  128. 
In  the  case  at  bar,  the  remainder,  if  any,  is,  in  my  opinion,  con- 
tingent. The  devise  expressed  in  the  third  clause,  to  take  effect 
at  the  expiration  of  the  25  years  lease  to  the  Kilauea  Sugar  Co., 
is  to  the  three  sons,  Frank,  Henry  and  Christian,  "or  then  sur- 
viving sons  or  son."  In  order  to  take,  each  taker  must  be  alive  at 
the  time  named.  It  is  impoesible  to  ascertain  now  which  one  or 
more  of  the  sons  will  be  alive  at  that  time.  There  is  an  uncer- 
tainty as  to  whether  any  of  the  sons  and  as  to  what  one,  if  any, 
will  ever  have  the  right  to  the  enjoyment  of  the  estate.  See 
Bailey  r.  Hopping  12  R  I.  560,  567.  For  this  reason  alone,  the 
remainder  cannot  be  a  vested  one. 

The  argument  is  advanced  that  the  remainder  must  be  held  to 
be  vested  rather  than  contingent  because  no  disposition  of  the 
land  is  otherwise  made  for  the  period  prior  to  the  expiration  of 
the  lease.  This  position,  I  think,  cannot  be  upheld.  By  the  first 
clause  of  the  \rill,  all  of  the  rents  of  the  land,  for  the  period  re- 
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ferred  to,  are  disposed  of  for  the  benefit  of  the  widow  and  child- 
ren in  stated  proportions.  This  is  the  equivalent  of  a  devise  of 
the  land  itself  for  that  time, — an  estate  for  years.  See  3  Wash. 
Eeal  Prop.  382;  Earl  v.  Rmr^,  35  Me.  414,  419;  Reed  v.  Reed, 
9  Mass.  372,  373;  Caldicell  v.  Fultofi,  31  Pa.  St.  475,  479. 

Another  reason  for  regarding  the  remainder,  if  any,  as  con- 
tingent and  not  as  vested,  is  that  the  te^-tator  has  named  another 
condition  precedent  to  the  vesting  of  tlie  estate.  Whether  that 
condition  will  be  performed  or  not,  is  uncertain.  The  condition 
referred  to  is  that  the  surviving  son  or  sons  pay  to  the  surviving 
daughters  and  to  any  delinquent  son  the  sum  of  $5,000  each  at 
the  expiration  of  the  lease  or  within  one  year  thereafter.  That 
the  provision  in  question  was  intended  as  a  condition,  is  not  dis- 
puted; but  it  is  contended  that  the  condition  is  subsequent. 
Whether  a  condition  is  precedent  or  subsequent  is  a  question  of 
construction  to  be  determined  in  view  of  the  language  of  each 
particular  will.  As  usual,  it  is  the  intention  of  the  testator  which 
is  to  be  sought.  If  from  the  language  tised  it  is  clearly  evident 
that  the  testator  intended  ^'that  a  devisee  to  whom  property  is 
given  should  perfonn  some  act  prior  to  the  vesting  of  the  estate, 
and  \\4thout  the  performance  of  which  it  will  not  vest,  the  con- 
dition is  precedent.  Until  it  is  performed  the  devisee  has  no 
title."  See  1  TJnderhil]  on  Wills,  Section  483.  In  stating  what 
the  devii?e  to  the  sons  is,  and  in  the  same  sentence,  the  testator  in 
the  case  at  bar  says,  ^'provided,  however,  that  at  such  a  time  these 
my  sons  or  son,  shall  pay  to  each  one  of  my  daughters",  etc.  Im- 
mediately following  this  is  an  alternative  provision  to  be  good  in 
case  one  or  two  of  the  sons  are  unable  to  pay,  and  that  is  that 
the  other  two  or  one  may  have  the  whole  property  by  pajnng  to 
the  delinquent  son  or  sons  as  well  as  to  the  daughters  the  sums 
named.  "By  doing  so",  continues  the  testator,  "they  my  sons, 
or  he  my  son,  will  enter  into  full  possession  of  all  my  lands,  and 
their  or  his  right  and  title  will  be  undisputable",  again  adding,  as 
if  to  emphasize  the  point,  '"provided  tlmf  or  he  (my  son  or  sons) 
comply  and  fulfill  the  above  mentioned  condiiionsy  The 
obvious  meaning  of  this  is  that  if  the  conditions  are  not  complied 
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with,  the  sons  will  not  have  any  right  or  title  to  the  lands  under 
this  clause.  Proceeding  still  further,  the  testator  provides  for  the 
contingency  of  non€  of  the  sons  being  able  to  pay.  In  that  event, 
he  says,  they  are  to  be  "sold  at  public  auction  or  leased"  and  the 
proceeds  divided  among  all  the  children  after  dower  has  been 
given  the  widow;  in  other  words,  in  that  event  the  lands,  not  yet 
vested  in  the  sons,  are  not  to  go  to  them  alone  but  to  them  and 
to  certain  other  persons. 

The  intention  of  the  testator  seems  !•>  me  to  be  clear.  In  view 
of  the  fact,  however,  that  the  sons  are  allowed  one  year  after  the 
expiration  of  the  present  lease  to  the  Kilauea  Sugar  Co.  within 
which  to  pay  the  amounts  stated,  and  that  a  period  of  time  may 
elapse  between  the  determination  of  the  particular  estate  and  the 
vesting  of  the  interest  of  the  sons,  it  may  be  that  the  testator's 
intention  cannot  be  carried  out  on  the  theory  of  a  contingent 
remainder.  If  that  is  so,  the  limitation  can,  nevertheless,  be  sup- 
jiorted  as  an  executory  devise.  See  4  Kent  Com.  p.  264  et  seq. ; 
1  Bouvier's  Diet.  733;  1  Underbill  on  Wills^  Sect.  874  et  «eg. 
In  the  interval,  if  any,  between  the  determination  of  the  partic- 
ular estate  and  the  taking  effect  of  the  limitation  over,  the  fee 
will  be  in  the  testator's  heirs,  in  the  absence  of  a  residuary  clause. 
See  4  Kent  Com.  270,  284. 

The  contention  of  the  defendants  seems  to  be,  in  effect,  that  a 
vested  remainder  is  devised  to  the  daughters,  with  power  to  sell 
to  the  sons  only,  and  tliat  thi?  restriction  upon  the  power  of 
alienation  is  invalid.  I  think  that  to  30  construe  the  language  of 
the  will  would  do  violence  to  the  intention  of  the  testator.  The 
mere  use  of  the  word  "buy"  in  the  first  paragraph  of  the  third 
clause,  above  quoted,  cannot  have  the  effect  contended  for.  The 
word  was  there  used  evidently  in  the  sense  of  "acquire  title  to." 
If  the  argument  of  defendants  were  good  at  all,  that  the  power 
or  right  to  "buy"  from  the  daughters  presupposes  a  devise  of  the 
fee  to  the  daughters,  then  such  devise  would  of  necessity  be  re- 
garded as  ha^dng  beeia  to  the  "short-coming  sons"  as  well  as  to 
the  daughte-rs.  Such  a  construction,  to-wit,  that  each  of  the 
daughters  and  each  of  the  short-coming  sons  has  a  vested  ro- 
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mainder,  subject  though  it  be  to  being  diveeted,  finds  no  support 
in  the  language  of  the  will.  If  any  vested  remainder  whatever 
could  be  held  to  have  been  given,  it  would  be  to  each  of  the  nine 
children.  The  latter  however,  was  not,  as  it  seems, to  me,  in- 
tended by  the  testator.  If  it  had  been,  then  certainly  after  he 
had  once  caused  such  estates  to  be  vested  in  each  and  all  of  his 
nine  children,  he  would  not  have  pennitted  a  divesting  of  anj 
of  such  interests  in  favor  of  some  or  all  of  the  sons  without  pro- 
viding some  compensation  therefor.  Yet,  what  he  said  was  that 
the  surviving  son  or  sons  shall  have  the  whole  property,  not  by 
paying  to  the  surviving  daughters  and  short-coming  sons  and  to 
the  heirs  of  any  deceased  dan<jhter  and  to  those  of  any  deceased 
aoHy  but  by  paying  to  the  sur\nving  daughters  (meaning  daugh- 
ters sur^aving  at  the  expiration  of  the  lease  and  not  at  the  death 
of  the  te^ator)  and  to  the  short-coming  sons  only.  This  strongly 
supports  the  view  that  as  between  the  three  sons  on  the  one  hand 
and  the  nine  children  on  the  other  the  devisee  were  of  alternate 
contingent  remainders  or,  at  least,  of  alternate  contingent  execu- 
tory devises.  In  other  words, — and  the  testator  wrote  the  four 
clauses  in  their  natural  order — ^if  the  sons  pay  the  surviving 
daughters  and  short-coming  sons,  they  shall  have  all  the  prop^ 
erty ;  if  they  do  not  so  pay,  the  nine  children  shall  have  it  all.  If 
the  testator  omitted  to  provide,  in  certain  contingencies,  for  the 
heirs  of  deceased  sons  or  daughtei^  the  court  cannot  remedy  the 
defect.  As  I  understand  the  majority  opinion,  it  is  not  therein 
decided  whether  or  not  the  condition  named  in  the  third  clause 
requires  the  payment  by  the  surviving  sons  of  $5,000  to  the 
heirs  of  any  deceased  son  or  daughter  in  order  to  defeat  what  is 
adjudged  to  be  the  vested  interest  of  each  son  and  daughter. 

The  use  of  the  word  "assigns"  in  the  fourth  clause  is  not  suf- 
ficient, I  think,  to  overcome  the  indications  contained  in  the  other 
parts  of  the  will  showing  that  the  devise  was  intended  to  be  of 
contingent  interests;  nor  is  it  inconsistent  therewith.  "Heirs'' 
and  "assigns"  were  named  by  the  testator  in  that  clause  as  per- 
sons to  take  by  way  of  substitution  for  those  dying  or  assigning, 
respectively,  before  that  time.    A  conveyance  of  a  contingent  re- 
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mainder,  if  for  a  valuable  cojisicleration,  would  be  enforced  at 
least  in  equity  and  would  operate  by  way  of  estoppel  to  pass  the 
interest  or  posribility  of  interest  of  the  grantor  to  the  assignee. 
There  are  authorities  even  to  the  effect  that  contingent  remaind- 
ers are  alienable.  See,  for  example,  Belcher  v.  Burnett,  126 
Mass.  230,  231;  Drake  t\  Brown,  68  Pa.  St.  223,  225. 

The  questions  submitted  should  be  answered  as  fellows:  (1) 
The  widow  is  entitled,  (a)  to  a  one-third  interest  in  the  land  until 
the  expiration  of  the  lease  to  the  Kilauea  Sugar  Company,  (b)  in 
case  one  or  more  of  the  sons  pay  as  provided  in  clause  3,  to  a  life 
rent  of  $2,000  per  anmmi  secured  by  a  charge  upon  the  prop- 
erty, and  (e)  if  none  of  the  sons  pay  as  provided  by  clause  3,  to  a 
life  estate  in  one-third  of  the  land. 

(2)  Until  the  expiration  of  the  present  lease  to  the  Kilauea 
Sugar  Company,  each  of  the  children  of  the  teetator  is  entitled 
to  an  equal  share  of  tlie  remaining  two-thirds  interest  in  the  land. 

(3)  At  the  expiration  of  said  lease,  the  son  or  sons  at  that 
time  sur\dving,  will,  provided  he  or  th(  y  pay  $5,000  to  each  of 
the  daughters  then  surviving,  and  to  each  of  the  "short-coming" 
sons,  if  any,  take  the  fee  of  the  said  lands,  either  as  contingent 
remaindermen  or  by  'way  of  executory  devise^  subject  to  the 
charge  in  favor  of  the  widow.  In  that  event,  the  then  surviving 
daughters  and  short-coming  sons,  if  any,  will  be  entitled  to  the 
sum  of  $5,000  each  and  no  more. 

(4)  During  the  period,  if  any,  inter\'ening  between  the  ex- 
piration of  the  present  lease  and  the  compliance  by  the  son  or 
sons  with  the  condition  as  to  payment,  the  heirs  of  the  testator 
Avill  be  entitled  to  the  land  as  pmvided  by  law,  subject  to  the 
widow^s  right  of  dower. 

(5)  If  none  of  the  sons  comply  with  the  condition  of  clause 
3,  then,  subject  to  the  widow's  life  estate,  all  the  land  goes  to  the 
nine  children. 
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IN  THE  MATTER  OF  THE  APPEAL  OF  A.  S. 
HUMPHREYS,  FIRST  JUDGE  OF  THE  CIRCUIT 
COURT  OF  THE  FIRST  CIRCUIT,  FROM  A 
RULIXG  OF  THE  AUDITOR  CONCERNING  THE 
COMPENSATION  OF  BAILIFFS. 

SuBMiTiED  August  21,  1902.  Decided  August  25,  1902. 

Pbrry,  J.,  AND  W.  O.  Smith,  Esq.,  and  J.  T.  De  Bolt,  Esq.,  of 
THE  Bar,  in  place  of  Frear,  C.J.,  and  Galbraith,  J., 

ABSENT. 

No  appropriation  was  made  by  Act  10  of  the  Laws  of  1901  for  payment 
of  the  compensation  of  the  baiiifts  whose  appointment  w«ls  thereby 
provided  for,  nor  was  the  Treasurer  by  that  Act  authorized  to  pay 
suoh  compensation. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  an  appeal  by  the  First  Judge  of  the  Circuit  Court  of 
the  First  Circuit,  taken  under  Section  16  of  Act  39  of  the  Laws 
of  1898,  from  a  ruling  of  the  Auditor. 

Under  Act  10  of  the  Laws  of  1901,  bailiffs  have  been  ap- 
pointed by  Circuit  Judges  of  the  Territory.  These  bailiffs  have 
been  paid  for  their  sendees  at  the  rates  specified  in  Section  5  of 
that  Act,  the  total  amount  so  paid  out  of  the  treasury  to  date 
being  $5040.  The  payments  were  made,  upon  warrants  issued 
by  the  Auditor,  out  of  the  appropriation  of  $36,000  for  "Ex- 
penses Supi-eme  and  Circuit  Courts"  made  by  Section  1  of  Act 
4  of  the  Extra  Session  of  1901.  That  appropriation  recently 
became  exhausted.  On  the  19tli  inst.  the  prejsent  appellant  ad- 
dressed a  communication  to  the  Auditor,  claiming  that  the  pay- 
ments had  l>een  made  out  of  the  appropriation  last  referred  to 
without  authority  of  law  and  demanding  that  die  sum  of  $5040 
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be  credited  to  that  appropriation  so  that  the  same  might  become 

immediately   available   to  meet   the  current   expenses  of   the 

Supreme  and  Circuit  Courts.     The  Auditor  refused  to  comply 

with  the  demand  and  it  was  from  that  refusal  that  this  appeal 

was  taken. 

The  contention  of  the  appellant  is  that  Section  5  of  Act  10, 

Laws  of  1901,  contains  an  appropriation  of  the  sums  necessary 

for  the  compensation  of  the  bailiffs  at  the  rates  prescribed.    The 

question  is  one  of  construction.    Section  5  reads  as  follows: 

"That  the  bailiffs  appointed  under  the  provisions  of  this  Act 
shall  be  paid  for  their  services  at  and  after  tho  following  rat^s, 
and  it  shall  be  the  duty  of  the  Auditor  of  the  Territory  of 
Hawaii,  to  draw  a  warrant  for  the  same  upon  the  Treasurer  of 
the  Territory  of  Hawaii,  upon  an  order  so  to  do  under  the  seal 
of  the  court,  of  any  Judge  of  the  Court  by  whom  any  such  bailiff 
may  have  been  appointed,  that  is  to  say: 

The  bailiff  of  the  Supreme  Court  per  month $100.00 

Additional  bailiffs  at  the  rate  per  day 5.00 

The  bailiffs  of  the  First  and  Fourth  Circuits  per  month     85.00 
The  bailiffs  of  the  Second,  Third  and  Fifth  Circuits  per 

month 50.00 

Additional  bailiffs  for  the  several  Circuit  Courts,  per 

day,  for  each  day  of  actual  service 3.00'^ 

The  title  of  the  Act  is:  "An  Act  relating  to  the  appointment 
of  bailiffs  for  certain  courts  in  the  Territory  of  Hawaii  and  de- 
fining the  duties  and  powers  of  such  bailiffs  and  fixing  the  amount 
of  their  compensation,  and  providing  for  the  payment  of  such 
compensation." 

It  is  to  be  observed,  that  the  section  does  not  expressly,  by  apt 
or  usual  words,  appropriate  money  for  the  payment  of  the  com- 
pensation specified  or  authorize  the  Treasurer  to  make  such  pay- 
ment. Such  appropriation  or  authority,  if  it  is  made  or  granted 
at  all  by  the  section,  is  to  be  found  only  by  inference  from  the 
fact  that  the  section  provides  the  rates  of  compensation  and 
makes  it  the  dutv  of  the  Auditor  to  draw  warrants  for  the  same 
upon  the  order  of  the  judge  making  the  appointment.  The  argu- 
ment advanced  is  that  the  legislature  could  not  have  intended  to 
direct  the  issuance  of  warrants  without  also  intending  that  such 
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warrants  should  be  honored  at  the  treasury;  that  the  provision 
that  the  bailiffs  "shall  be  paid  for  their  services  at  and  after  the 
following  rates"  is  in  itself  an  appropriation,  and  that  the  last 
clause  of  the  title  of  the  Act  shows  that  it  was  the  intention  of 
the  legislature  to  make  an  appropriation  in  the  Act  itself. 

The  inference  just  referred  to,  assuming  it  to  be  a  possible  one, 
is  not  a  necessary  one.  It  would  be  competent  for  the  legislature 
to  provide  in  this  Act  the  rates  at  which  certain  officers  were  to 
be  paid  and  also  the  procedure  necessary  to  be  followed  in  order 
to  make  it  the  duty  of  the  Auditor  to  issue  warrants,  and  to  leave 
the  making  of  an  appropriation  for  such  paymente  to  another 
Act.  Section  5,  standing  by  itself  and  reading  its  language  in 
its  usual  and  ordinary  acceptation,  does  not  purport  to  do  more 
than  to  fix  the  rates  of  compensation  and  to  declare  the  circum- 
stances under  which  it  becomes  the  duty  of  the  Auditor  to  issue 
the  warrants.  This  last  declaration  mav  well  have  been  made, — 
and  we  think  that  it  was — in  order  to  place  it  beyond  the  power 
of  the  Auditor  or  any  "Head  of  a  Department"  to  prevent  the 
approval  or  payment  of  the  salaries  in  question  and  to  leave  such 
approval  entirely  to  the  Circuit  .fudge  making  the  appointment 
Under  Section  17  of  the  Audit  Act  of  1898,  the  Auditor  was 
directed  not  to  "recognize  any  claim  of  whatsoever  nature  unless 
a  written  statement  or  voucher  be  presented  for  the  same"  and 
under  Section  33  was  authorized,  with  the  consent  of  the  Execu- 
tive Council,  to  make  and  publish  such  regulations  not  inoonsist- 
ent  with  the  Act  as  might  be  found  necessary  to  carry  out  its 
objects  and  for  the  more  effectual  audit  of  all  disbursements  of 
public  moneys.  By  virtue  of  this  authority  certain  regulations 
were  made  and  published  to  take  effect  July  1,  1898,  one  of 
which  (No.  1)  required,  xnir:v  alki,  that  there  be  deposited  ynth 
the  Auditor  "by  the  heads  of  the  several  departments,"  as  soon  as 
practicable  before  the  last  day  of  each  month,  lists  of  permanent 
employees  of  the  government  receiving  regular  monthly  salaries, 
such  lists  to  bear  "the  approval  of  the  head  of  the  department 
employing  such  persons,"  and  providing  that  warrants  would  be 
issued  by  the  Auditor  upon  receipt  of  such  lists.     The  item  for 
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"Expenses  of  Supreme  and  Circuit  Courts"  appears  and  has 
usually  appeared  under  the  title,  "Judiciary  Department'';  the 
bailiffs  provided  for  by  Act  10  were  to  be  employees  of  that,  if 
any,  department,  aiid,  in  the  absence  of  an  express  provision  to 
the  contrary  in  Act  10,  there  would  have  been  at  least  reason  for 
the  argument  that  the  bailiffs  of  the  circuit  courts  would  not  be 
entitled  to  receive  w^arrants  for  their  salaries  without  first  obtain- 
ing the  approval  of  the  Chief  Justice  of  this  Court  as  the  head 
of  the  Judiciary  Department.  Hence  the  special  provision  in 
Section  5. 

Act  10,  while  authorizing  the  Chief  Justice  of  the  Supreme 
Court  and  the  Circuit  Judges  to  appoint  such  additional  number 
of  bailiffs  as  may  be  deemed  necessary  and  while  providing  the 
rate  of  compensation  per  day  for  such  additional  officers,  does 
not  limit  the  amount  which  may  be  expended  for  this  purpose 
during  the  biennial  or  any  period.  This  fact  furnishes  strong 
reason  for  believing  that  it  was  not  the  intention  of  the  legislature 
to  authorize,  by  Act  10  itself,  the  payment  of  any  of  the  salaries 
or  compensation  named.  It  is  not  to  be  presumed  that  the  legis- 
lature intended  to  leave  it  to  an  executive  or  to  a  judicial  officer 
to  determine,  without  limitation,  the  amount  to  be  expended 
for  a  certain  purpose.  We  think  that  the  limitation  was,  as  usual, 
prescribed,  and  that  it  is  to  be  found  in  the  item  of  $36,000  above 
referred  to  appropriated  in  Act  4  of  the  extra  session. 

Much  reliance  is  placed  by  the  appellant  upon  the  clause  in 
the  title,  "and  providing  for  the  payment  of  such  compensation," 
as  showing  an  intent  to  make  an  appropriation.  The  presence  of 
that  clause  does,  indeed,  furnish  ground  for  the  argument  ad- 
vanced but  is  not,  in  our  opinion,  sufficient  to  outweigh  the  con- 
siderations in  favor  of  the  view  that  by  tlie  Act  no  appropriation 
was  made  or  authority  given  to  the  Treasurer  to  pay.  If  it  was 
the  intention  of  the  legislature  to  authorize  the  payment,  that 
intention  was  not  sufficiently  expressed  in  the  Act,  and  it  is  the 
intention  as  expressed  that  is  to  be  ascertained. 

If  the  language  of  Section  5  of  Act  10  is  to  be  regarded  as  of 
doubtful  couistruction,  assistance  is  to  be  found  in  the  fact  that 
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the  same  legislature  which  passed  the  Act  within  three  months 
thereafter  practically  construed  Section  5.  Act  10  was  approved 
on  April  26,  1901.  On  July  18  of  the  same  year,  at  the  extra 
session,  Act  3  was  approved,  appropriaticg  salaries  and  pay-rolls. 
In  that  Act  appears  the  item,  under  the  title  of  the  Judiciary 
Department  ,  ^'Salary  Supreme  Court  Bailiff,  $2400,"  the  total 
of  the  salary  provided  for  ttiat  officer  by  Act  10.  In  the  absence 
of  a  good  showing  to  the  contrary,  we  must  presume  that  the  leg- 
islature would  not  have  appropriated  this  sum  for  this  purpose 
in  the  later  Act  if  it  had  already  made  an  appropriation  of  the 
same  amount  for  the  same  object  in  the  earlier  Act.  The  irre- 
sistible inference  is  that  the  legislature  itself  construed  Act  10 
as  not  making  any  appropriation.  The  explanation  suggested 
that  the  legislature  in  inserting  the  item  referred  to  in  Act  3, 
merely  followed  custom  and  acted  inadvertently,  is  insufficient 
By  the  appropriation  of  $36,000  in  Act  4,  provision  was  made 
for  the  payment  of  the  bailiffs  other  than  that  of  the  Supreme 
Court  specifically  provided  for  in  Act  3.  Thus  construed,  the 
three  Acts  supplement  each  other  and  are  consistent. 

Passages  from  the  Journal  of  the  House  of  Representatives 
for  the  regular  session  of  1901,  showing  that  attempts  were  made 
by  motion  to  amend  the  proposed  Bailiff  Act  by  striking  out  Sec- 
tion 5  and  by  striking  out  the  last  two  clauses  of  the  title,  are 
referred  to  by  the  appellant  as  indicating  that  the  bill  was  at  that 
time  regarded. as  including  an  appropriation.  We  see  no  weight 
in  the  argimient.  For  aught  that  appears  in  the  Journal,  the 
motions  may  have  been  based  on  other  grounds,  as,  for  example, 
that  it  was  objectionable  to  fix  the  rates  of  compensation  in  the 
Act  or  to  make  the  procedure  as  to  the  issuance  of  warrants  dif- 
ferent in  any  respect  from  that  provided  for  by  the  general 
Audit  Act. 

Some  degree  of  public  inconvenience  would  doubtless  be 
avoided  by  the  adoption  of  the  construction  of  Section  5  of  Act 
J  0  contended  for  by  the  appellant.  We  cannot,  however,  give  to 
the  Act  that  construction.  In  our  opinion,  no  appropriation  of 
money  is  made  by  Act  10  and  no  authority  is  thereby  given  to 
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irie  Treasurer  to  pay  any  of  the  comperLsation  the  rates  of  which 
are  fixed  by  Section  5.  The  warrants  in  question  were  correctly 
drawn  npon  the  appropriation  for  "Expenses  of  Supreme  and  Cir- 
cuit Courts." 

It  may  be  remarked  that,  as  appears  from  the  statement  of 
facts  contained  in  a  letter  of  the  Auditor  on  file  herein,  the  wajv 
rants  have  been  paid  from  this  appropriation  of  $36,000  "upon 
vouchers  approved  by  the  judges  presiding  in  the  several  cir- 
cuits," accompanied  by  the  necessary  orders  of  court.  In  other 
words,  the  Circuit  Judges  would  seem  to  have  placed  upon  Act 
10  the  construction  now  adopted  by  us. 

On  behalf  of  the  Auditor,  it  is  sontended  that,  the  appeal 
provided,  for  by  Section  16  of  Act  39  of  the  Laws  of  1898  being 
to  "the  Justices  of  the  Supreme  Court,"  no  authority  of  law 
exists  for  filling,  as  has  been  done  in  this  case,  the  vacancies 
caused  by  the  absence  of  Chief  Justice  Frear  and  Associate  Jus- 
tice Galbraith,  that  such  vacancies  may  be  filled  only  in  causes 
"pending  before  the  Supreme  Court,"  and  that  this  cause  is 
pending,  not  before  the  Supreme  Court,  but  before  the  Justices 
thereof. '  The  appellant,  on  the  other  hand,  contends  tliat  the 
vacancies  have  been  legally  filled.  The  question  is  one  of  con- 
fidderablo  importance,  affecting,  as  it  does,  in  addition  to  this  class 
of  cases,  causes  submitted  under  Act  18  of  the  Laws  of  1898,  and 
desen^es  careful  and  elaborate  argument.  JSTo  such  ai'gument  has 
been  presented.  In  agreed  cases  submitted  under  Act  18  just 
referred  to.  the  practice  has  been  to  appoint  substitute  justices. 
Under  all  of  the  circumstances,  we  follow  the  past  practice,  and 
assume  jurisdiction. 

The  ruling  appealed  from  is  affirmed. 

Appellant  in  person. 

E.  P,  Dole^  Attorney-General,  for  appellee. 
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CHARLES  A.  BROWIT  v.  JOIi:^'  D.  SPRECKELS  and 
ADOLPH  B.  SPRECKELS,  partners  under  the  name  of 
J.  D.  SPRECKELS  Bros.,  and  A.  G.  SERRAO,  D. 
LYCURGUS,  S.  C.  GUERERA,  W.  C.  BORDEIT,  W. 
K.  AKANA,  WING  SING,  KWONG  WA  KEE,  C. 
AHO,  PETER  MIGUEL,  TANG  SING  and  MRS. 
JOHN  UTTERSTROM. 

CHARLES  A.  BROWN  v.  J.  D.  SPRECKELS  and 
ADOLPH  B.  SPRECKELS,  partners  under  the  name  of 
J.  D.  SPRECKELS  Bros.,  and  KUM  LEONG,  SANG 
CHUN,  MARIA  NIAU,  AH  PING  and  J.  CAMERON. 

Exceptions  from  Circuit  Court,  Fourth  Circuit. 

Submitted  January  13,  1902.  Decided  August  29,  1902. 

Frear,  C.J.,  Perry,  J.,  and  L.  A.  Dickey,  Esq.,  of  the  Bar, 
in  place  of  Galbraith,  J.,  disqualified. 

Parol  evidence  U  Inadmissible  to  vary  or  oontradict  the  terms  of  a 
deed,  cus,  for  instance,  (to  show  that  the  survey  notes  made  one 
distance  longer  than  that  described  In  the  deed. 

Evidence  is  inadmissible  to  show  the  usual  meaning  of  ordinary  words, 
as,  for  instaflice,  the  broader  popular  or  the  narrower  legal  mean- 
ing of  (the  word  "beach".  The  Courts  take  judicial  notice  of  ouch 
moanings. 

The  beach  between  high  and  low  water  marks  could  be  granted  to 
private  persons  before  the  annexation  of  these  islands  to  the 
Uniited  States. 

Even  if  the  law  were  now  different,  titles  to  beach  property  previously 
acquired  would  remain  valid. 

Grown  lands  were  alienable  by  the  King  in  1853. 

Accretion  belongs  to  the  littoral  proprietor. 

A  description  in  a  deed,  first  by  monuments,  one  boundary  being 
represented  as  adjoining  or  coinciding  with  the  edge  or  the  shore 
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of  tlie  sea;  then  by  courses  and  distances,  which,  apparently  do 
not  go  quite  to  high  water  mark,  and  finally  by  a  diagram  repre- 
senting the  space  between  the  land  as  described  by  courses  and 
distances  and  the  sea  as  ''beach",  carried  title  to  high  water  mcu'k 
at  least. 

The  words  "with  the  right  of  extension  to  low  waiter  mark"  added  to 
a  specific  description  of  certain  land  near  the  sea,  carry  the  fee  to 
the  larnd  in  front  of  the  specifically  described  liand,  so  far  as  the 
grantor  has  the  fee. 

As  a  rule  land  cannot  be  appurtenant  to  land. 

In  construing  a  deed,  the  court  will,  in  order  to  give  effect  to  the- 
intention  of  the  parties,  construe  a  word  in  a  popular  or  technical 
or  purely  arbitrary  sense,  provided  the  intended  sense  can  be 
ascertained  In  a  legal  manner.  Ordinarily  the  ordinary  meaning' 
will  be  given  to  a  word,  but  that  it  waa  used  in  some  other  sense 
may  be  shown  by  the  context,  or  by  proof  that  it  had  a  different 
meaning  in  the  particular  trade  or  locality,  or,  in  case  of  a  latent 
ambiguity,  by  parol  evidence  of  the  special  circumstances  of  the 
case. 

The  word  "beach"  may  be  used  in  a  legal  sense  as  meaning  the  space 
between  high  and  low  water  marks  or  in  a  popular  sense  as 
including  more  or  less  land  according  to  the  circumstances,  above 
high  water  mark. 

When  a  deed  described  certain  land  hy  courses  and  distances  and  then 
added.  "And  also  the  sea  beach  in  front  of  the  same  down  to  low 
water  mark,"  and  the  particularly  described  land  extended  nearly 
to  high  water  mark  and  the  land  between  was  of  little  value  and 
was  used  in  connection  with  the  rest  and  no  reason  appeared  for 
not  including  it  or  for  granting  the  beach  between  high  and  low 
water  marks  alone,  and  possession  of  the  strip  between  was  taken 
by  the  grantee  without  question,  it  was  error  to  direct  a  nonsuit 
on  the  ground  that  the  word  "beach"  had  a  fixed  legal  meaning 
covering  the  space  between  high  and  low  water  marks  alone. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

These  two  actions  of  ejectment  were  tried  together  in  the 
Circuit  Court  and  arpfiied  together  in  this  Conit.  They  are  for 
accretions  on  the  water  front  at  Hilo,  Hawaii.  One  piece  is 
covered  by  the  second  action  and  two  pieces  by  the  first,  but 
only  two  titles  are  involved,  the  two  pieces  last  mentioned  being 
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covered  by  one  title,  and  the  chains  of  title  are  in  part  the  same 
for  all  three  pieces. 

Front  street  runs  nearly  parallel  with  and  not  far  from  the 
sea  shore  at  Hilo.  Waianuenue  and  King  streets  run  at  right 
angles  to  Front  street,  one  block  apart,  King  street  being  on 
the  Southeasterly  or  Puna  side  of  Waianuenue  street.  One 
title  covers  the  land  above  Front  street  between  Waianuenue 
and  King  streets;  the  other  covers  land  above  Front  street,  but 
on  the  other  or  Puna  side  of  King  street.  The  question  in  these 
actions  is  whether  these  titles  cover  the  land,  mostly  accretion, 
below  Front  street,  that  is,  between  Front  street  and  the  sea, 
in  front  of  the  pieces  on  the  upper  side  of  that  street. 

The  chain  of  title  to  the  land  between  Waianuenue  and  King 
streets,  known  as  the  Bates  land,  is  in  part  as  follows:  Deed 
from  King  Kamehameha  III  to  Elizabeth  G.  J.  Bates,  Septem- 
ber 19,  1853;  deed  from  Elizabeth  G.  J.  Bates  and  Asher  B. 
Bates,  her  husband,  to  Benjamin  Pitman,  July  3,  1858.  The 
chain  of  title  to  the  other  piece,  known  as  the  Kalaeloa  land, 
is  in  part  as  follows:  Land  Commission  Award  4894,  April  18, 
1851,  to  Kalaeloa,  followed  by  Eoyal  Patent  1144,  July  7, 
1853;  deed  from  Kalaeloa  and  Hanae,  his  wife,  to  Benjamin 
Pitman,  not  dated,  but  acknowledged  August  28,  and  Septem- 
ber 18,  1854.  The  chains  of  title,  thus  imited,  continue  as 
follows:  Devise  by  Benjamin  Pitman  to  Martha  B.  Pitman,  his 
wife,  by  will  dated  March  4-,  1880,  probated  March  27,  1888; 
deed  from  Martha  B.  Pitman  to  the  plaintiff,  Charles  A.  Brown, 
August  2,  1899. 

There  seems  to  be  no  dispute  as  to  the  plaintiff's  paper  titles. 
The  only  question  is  how  much  they  cover.  The  defendants 
offered  no  evidence,  but  relied  wholly  on  the  weakness  of  the 
plaintiff's  case,  and  at  the  close  of  the  plaintiff's  case  moved 
for  a  nonsuit,  which  was  granted  in  each  case,  on  the  ground 
that  the  plaintiff  had  failed  to  show  that  his  titles  covered  the 
lands  in  dispute.  The  plaintiff  brings  the  cases  here  on  thre€ 
exceptions,  two  to  the  refusal  to  admit  offered  testimony  and 


26-D 


402  AUGUST,    1902. 

one  to  the  order  of  nonsuit.     The  first  two  exceptions  relate  to 
the  Bates  land  onlv  and  -^vill  be  considered  first 

The  deed  from  Kameharaeha  III  to  Mrs.  Butes  describee  the 
portion  of  the  Bates  land,  or  most  of  it,  above  Front  street  by 
courses  and  distances  and  monuments,  and  then  adds  the 
following:  "And  also  the  sea  beach  in  front  of  the  same  down 
to  low  water  mark."  The  defendants  contended  that  tlie  word 
"beach"  has  a  fixed  legal  meaning,  namely,  the  shore  between 
high  and  low  water  marks,  and  that  there  was  a  strip  between 
high  water  mark  and  the  part  described  by  metee  and  bounds 
which  did  not  pass  under  the  deed.  The  plaintiff  contended 
that  the  word  "beach"  was  used  in  its  broader  popular  sense 
and  that  it  included  the  strip  just  mentioned.  At  the  time 
of  the  deed  from  Kamehameha  III  the  sea  ran  in  much  farther 
than  it  does  at  present,  the  land  was  of  little  value,  the  con- 
sideration for  the  2.756  acres  being  only  $100,  and  Front  street, 
perhaps  then  not  known  by  that  or  any  other  name,  though  it 
appears  to  have  been  known  by  that  name  within  a  year  aftei> 
wards,  was  little  more  than  a  path  or  trail.  The  front  line  of 
the  portion  of  the  land  described  by  metes  and  bounds  did  not 
coincide  with  the  present  upper  side  of  Front  street  but  ran 
diagonally  up  from  King  street  to  Waianuenue  street,  striking 
the  latter  street  about  a  chain  above  the  present  comer  of  that 
street  and  Front  street.  This  is  accounted  for  by  the  defend- 
ants on  the  theory  that  the  tendency  under  those  early  condi- 
tions was  to  go  across  or  cut  off  comers  as  much  as  possible 
for  convenience,  and  that  Front  street  thefi  slanted  up  as  it 
approached  Waianuenue  street  and  that  consequently  the 
description  in  the  deed  was  made  to  cover  only  what  was  above 
Front  street  as  it  then  ran.  The  plaintiff  contended  that  the 
description  in  the  deed  was  intended  to  extend  to  the  present 
line  of  Front  street  but  that  by  mistake  one  side,  that  on  Waia- 
nuenue street  was  made  too  short  by  one  chain,  and  so  he 
offered  to  prove  that  that  side  was  one  chain  longer  in  the 
original  survey  notes  than  in  the  deed.  The  first  exception  was 
to  the  refusal  of  the  court  to  permit  him  to  do  this. 
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No  error  was  committed  in  excluding  the  survey  notes. 
They  were  offered  merely  for  the  purpose  of  showing  that  the 
length  of  one  sdde  was  longer  in  the  survey  notes  than  in  the 
deed,  that  is,  for  the  purpose  of  varj'ing  or  contradicting  the 
deed.  Parol  evidence  is  inadmissible  for  the  purpose  of  varying 
or  contradicting  the  terms  of  a  deed.  The  survey  notes  were 
not  offered  for  the  purpose  of  explaining  a  latent  ambiguity. 
We  presume  they  \yould  have  been  inadmissible  even  if  they 
had  been  offered  for  that  purpose,  for,  although  there  may  be  a 
latent  ambiguity  in  another  portion  of  the  deed,  there  ^tis  none 
in  the  portion  with  reference  to  which  the  notes  were  offered. 
It  may  be  added  that  there  was  nothing  on  the  face  of  the 
notes  to  connect  them  with  this  deed,  and  the  only  testimony 
relied  on  was  that  of  a  brother  of  the  surveyor,  which  was  very 
indefinite,  and  the  field  notes  and  deed  differ  in  respect  of  every 
course  and  distance  as  well  as  in  other  important  resi>ects. 

The  second  exception  was  to  the  refusal  of  the  court  to  allow 
the  plaintiff  to  ask  a  witness,  "what  is  your  opinion,  as  a  sur- 
veyor, as  to  what  the  word  beach  means  in  this  country?"  In 
view  of  what  we  shall  say  in  regard  to  the  next  exception  and 
our  conclusion  thereon,  it  will  not  be  necessary  to  say  much 
in  regard  to  this  exception.  If  the  intention  was  to  show  that 
the  word  "beach"  is  used  in  this  country  in  the  broader  popular 
sense  as  well  as  in  the  narrower  legal  sense,  the  testimony 
was  properly  excluded,'  for  the  reason  that  evidence  is  not, 
needed  or  competent  to  prove  usual  meanings  of  ordinary  words. 
Courts  take  judicial  notice  of  such  meanings.  If  the  intention 
was  to  show  that  the  word  was  used  in  this  country  in  a  peculiar 
sense  different  from  its  ordinary  sense,  testimony  of  that  general 
character  might  perhaps^  theoretically  have  been  admissible,, 
although  in  this  case  there  is  every  reason  to  believe  that  the 
attempt  to  show  that  would  have  been  unsuccessful,  if  it  had 
been  allowed,  but,  even  if  such  testimony  were  admissible  for 
that  purpose,  the  question  asked  was  perhaps  properly  dis- 
allowed for  the  reason  that  there  was  nothing  to  indicate  that 
it  was,  and  much  to  indicate  that  it  was  not,  offered  for  that 
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purpose,  and  the  question  related  to  the  present  time  only, — 
not  to  the  time  half  a  century  ago  when  the  deeds  were  executed. 
A  word  may  have  acquired  a  special  meaning  here  recently, 
and  yet  not  at  that  early  period  in  the  history  of  English  speak- 
ing peoples  in  these  islands. 

The  third  exception  was  to  the  order  of  nonsuit  in  each  case. 

This  order  was  based  by  the  trial  Judge  on  the  ground  that 
the  King  or  Government  could  not  under  the  old  regime  alien- 
ate the  shore  between  high  and  low  water  marks,  and  perhaps 
on  the  ground  also  that  even  if  the  power  to  alienate  did  exi?.t 
then,  the  federal  law  now  controls  and  forbids  such  alienation. 
Counsel  for  defendants,  while  presenting  this  ground  of  inalien- 
ability relied  on  by  the  Circuit  Judge,  rely  mostly  on  other 
grounds  to  support  the  order  of  nonsuit. 

There  can  be  no  doubt  that  the  power  formerly  existed  here 
to  alienate  land  between  high  and  low  water  marks.  King  r. 
0.  R.  &  L.  Co.,  11  Ilaw.  717;  Territory  v.  Liliuokalani^  14 
Haw.  88.  There  can  also  be  no  doubt  that  if  such  alienation 
was  made  in  these  cases,  the  fact  that  these  islands  have  since 
become  annexed  to  the  United  States  would  not  affect  the 
private  rights  previously  granted,  even  if  the  law  as  held  by  the 
federal  courts  differed  from  the  law  that  previously  obtained  in 
these  islands  in  this  respect  "Whether  title  was  granted  in  these 
cases  to  low  water  mark  or  not,  wo  need  not  say.  For  it  was 
not  shown,  nor  was  any  attempt  made  to  show,  that  the  defend- 
ants were  in  possession  between  high  and  low  water  mark,  and 
hence  no  recovery  could  be  had  of  that  strip.  Possibly  even  if 
it  had  been  sho^vii  that  they  were  in  possession  of  that  strip, 
ejectment  would  lie,  if  the  plaintiff  owned  to  high  water  mark, 
even  though  he  did  not  own  to  low  water  mark,  considering 
his  sp(x*ial  privilegcc^  in  the  shore  in  front  of  his  land  and  the 
defendants'  want  of  an  exclusive  right  of  occupancy.  The  order 
of  nonsuit  was  clearly  erroneous  if  the  plaintiff  owned  to  high- 
water  mark  only.  Most  of  the  land  sued  for  and  all  that  was 
sought  to  be  recovered  at  the  trial  is  above  high-water  mark. 

The  Bates  land,  covered  by  the  deed  from  the  King,  was 
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part  of  the  Crown  lands.  But  at  that  time  the  Grown  lands 
were  alienable  by  the  King.  Estate  of  Kanuehameha  IV,  2 
Haw.  715. 

If  the  plaintiff's  predecessors  in  title  owned  to  high  water 
mark,  the  plaintiff  now  owns  to  high  water  mark  although  that 
is  now,  owing  to  accretion,  much  farther  out  than  it  was  foi^ 
merly.    HaUtead  v,  Oajfy  7  Haw.  587. 

What  then  do  the  titles  cover?  The  Kalaeloa  piece  will  be 
considered  first.  The  description  is  substantially  the  same  in 
both  the  Award  and  the  Patent.  It  is  in  Hawaiian  and  may 
be  translated  thus:  ^^Beginning  at  the  West  comer  of  this^ 
adjoining  the  edge  of  the  street  (King  Street)  along  the  edge 
of  the  sea  adjoining  the  land  of  Awaawa  and  stone  wall  and 
Hanamaikai,  and  running."  Then  follow  courses  and  distances 
and  area.  Thus  there  are  two  descriptions.  One  is  by  monu- 
ments, that  is,  King  street  on  one  side,  the  sea  in  front,  the 
land  of  Awaawa  and  stone  wall  on  the  other  side  and  the  land 
of  Hanamaikai  in  the  rear.  The  other  description  is  simply 
by  courses  and  distances.  There  is  no  dispute  as  to  what  each 
of  these  descriptions  means.  The  two  descriptions  were  evi- 
dently meant  to  correspond  or  harmonize.  The  description  by 
monuments  would  take  the  land  to  the  sea,  that  is,  at  least  to 
high  water  mark.  There  is  also  a  diagram  on  both  Award  and 
Patent,  representing  the  land  by  heavy  lines,  leaving  a  space 
between  the  front  line  and  the  sea,  inclosed  at  the  ends  with 
dotted  lines,  extensions  of  the  two  side  lines,  and  with  the  word 
"beach"  in  this  space.  The  namee  of  the  other  monuments 
also  appear  on  the  diagram  in  their  proper  places.  If  the  word 
'T)each"  on  the  diagram  was  used  in  its  narrower  sense  as  mean- 
ing the  space  between  high  and  low  water  marks,  tlie  meaning 
contended  for  by  defendants  themselves,  it  is  evident  that  tlie 
lower  or  front  boundary  as  described  was  intended  to  be  at  least 
down  to  high  water  mark.  The  natural  monument  along  the 
entire  front  boundary  is  given  as  the  edge  or  shore  of  the  sea. 
This  of  course  would  control  courses,  distances  and  area,  in  the 
absence  of  a  clearly  indicated  intention  to  the  contrary.     The 
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description  of  this  boundary  is  "m.i  kapa  o  ke  hai,^^  that  is, 
"along  the  edge  of  the  sea,"  similar  to  that  of  the  first  side, 
which  is,  "/>///  ma  kapa  o  ke  alu/^  that  is,  "adjoining  the  edge 
of  the  street."  It  is  tme,  the  boundaries  of  the  other  sides  are 
described  as,  "pi/i  ana  nuf^  instead  of  '^pili  ma^'^  but  we  do 
not  see  how  a  distinction  material  for  the  purposes  of  this  case 
can  be  made  in  the  meaning.  The  expression  is  the  same  for  the 
sea  and  the  street,  and  the  diagram  and  description  both  show 
that  the  land  runs  to  the  street.  The  fact  probably  was  that  the 
description  or  surv^ey  by  courses  and  distances  was  for  conven- 
ience made  of  the  land  above  what  was  popularly  considered  the 
beach,  without  any  particular  reference  to  where  ordinary  high 
water  mark  was;  that  the  description  by  monuments  showed 
what  was  actually  intended  to  be  covered,  and  that  the  diagram 
was  an  attempt  to  represent  both  these  modes  of  description  at 
the  same  time.  It  seems  clear  on  the  whole  that  the  land  was 
intended  to  go  at  least  to  high  water  mark. 

Two  other  questions  are  raised  in  regard  to  the  Kalaeloa  land. 
One  is  that  whatever  the  Award  and  Patent  passed  to  Kalaeloa, 
the  deed  from  him  to  Pitman  did  not  carry  the  part  below  the 
upper  side  of  Front  street.  The  description  is  first  of  a  portion 
of  the  Kalaeloa  land  by  monuments,  courses  and  distances  It 
begins  at  the  comer  of  King  and  Front  streets  and  runs  along 
Front  street  to  a  certain  point  and  then  up  and  aroimd  to  the 
point  of  beginning,  and  then  adds,  "with  the  right  of  extension 
to  low  water  mark  saving  and  excepting  the  necessary  width  of 
Toad  way."  Tlie  road  way  excepted  was  Front  street.  It  is  con- 
tended that  the  grant  of  the  "right  of  extension  to  low  water 
mark"  was  a  grant  at  most  of  an  easement.  The  word  "exten- 
sion" would  seem  to  imply  that  the  right  granted  in  this  clause 
was  of  the  same  kind  as  that  granted  in  the  previous  clause,  that 
is,  a  fee  simple.  The  exception  of  "the  necessary  width  of 
roadway"  also  tends  to  show  that  something  more  than  an  ease- 
ment was  intended  to  be  granted.  Tliere  is  nothing  to  indicate 
that  Kalaeloa  claimed  or  supposed  he  had  any  particular  ease- 
ment in  the  lower  land.    He  had  the  fee,  and,  having  the  fee,  he 
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no  doubt  intended  to  grant  it.  The  clause  should  be  construed, 
if  possible,  as  having  some  meaning,  or  so  as  to  be  given  effect. 
There  is  no  easement  that  can  be  assigned  to  it.  It  must  have 
meant  the  fee,  as  the  word  "extension"  indicates.  It  is  true  a 
better  way  of  drawing  the  deed  might  easily  be  suggested,  but 
that  is  true  of  most  documents  that  become  subjects  of  litigation. 
A  clause  is  not  to  be  rejected  merely  on  the  theory  that  if  it  was 
intended  to  have  a  particular  meaning  it  might  better  have  been 
expressed  in  some  other  way.  The  method  of  expression  employ- 
ed was  very  likely  due  to  the  peculiar  method  of  description  in 
the  Award  and  Patent  and  the  special  features  of  the  land.  In 
Dillingham  v.  Roberts^  75  Me.  469,  the  wortk  "including  all 
the  privil^e  of  the  shore  to  low  wat^r  mark,"  added  to  a  spe- 
cific description  to  high  water  mark,  was  held  to  carry  the  fee 
to  low  water  mark. 

It  is  further  contended  in  regard  to  the  Kalaeloa  land  that 
the  rights  of  Pitman,  if  he  had  any,  in  the  land  below  Front 
street  under  his  deed  from  Kalaeloa,  did  not  pass  to  the  plaintiff, 
for  the  reason  that  they  had  already  passed  from  Pitman  under 
a  previous  deed  made  in  1861  by  him  to  one  Thomas  Spencer. 
This  deed  to  Spencer  covered  several  pieces  of  land,  one  of 
which  was  a  portion  of  the  Kalaeloa  land  other  than  the  portion 
claimed  by  the  plaintiff.  The  only  words  in  that  deed  under 
which  it  is  contended  that  the  land  below  Front  street  passed 
to  Spencer  are  "with  the  appurtenances  thereof  in  the 
habendum  clause.  As  a  rule  land  cannot  be  appurt^enant  to 
land.  This  rule  may  have  some  exceptions,  but  even  if  the 
present  case  could  be  one  of  them,  the  evidence  was  clearly  not 
sufficient  to  show  that  the  lower  land  was  so  used  in  connection 
with  the  portion  of  the  upper  land  conveyed  to  Spencer  as  to 
require  the  court  to  hold  as  matter  of  law  that  it  passed  as  a 
mere  appurtenance  of  it. 

Turning  now  to  the  Bates  land,  the  question  is  one  of  greater 
difficulty.  In  the  deed  from  the  King  this  land  is  described  by 
courses  and  distances  and,  exceprt  the  front  line,  by  monuments. 
Then  follow  these  words:     "And  also  the  sea  beach  in  front  of 
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the  same  dowB  to  low  water  mark/'  The  defendants  contend 
that  the  word  "beach"  was  used  here  in  its  narrower  legal  sense 
as  meaning  the  area  between  high  and  low  water  marks,  and  that 
parol  evidence  is  inadmissible  to  show  that  it  was  used  in  a 
broader  popular  sense  as  including  more  or  less  land  above  high 
water  mark  according  to  the  circumstances.  They  contend  that 
the  intention  was  to  convey  two  distinct  pieces  of  land,  with  a 
strip  between  remaining  in  the  grantor,  there  being  a  strip  be- 
tween high  water  mark  and  the  front  line  of  the  part  more 
specifically  described  in  the  deed. 

A  word  may  be  used  in  a  deed  in  almost  any  sense,  and  if  it 
appears  in  a  proper  way  that  the  intention  was  to  use  a  word 
in  any  particular  sense,  whether  a  technical  sense  or  a  popular 
sense  or  a  sense  in  which  the  word  is  not  used  at  all  by  others, 
the  court  will  give  it  the  intended  meaning.  It  is  immaterial 
whether  the  parties  used  it  in  a  wrong  sense  by  mistake  or  con- 
sent. If  the  intention  can  be  ascertained  in  a  legal  manner,  it 
will  be  given  effect.  Of  course  the  expressed  intention  cannot 
be  controlled  by  proof  of  a  different  actual  intention.  Ordin- 
arily a  word  is  given  its  ordinary  meaning.  But  if  the  deed 
itself  shows  it  to  have  been  used  in  some  other  sense,  it  will  be 
so  construed.  If  the  deed  does  not  show  that,  still  it  may  be 
shown  by  poral  evidence  that  the  word  was  used  in  a  particular 
sense  in  a  particular  trade  or  locality,  in  which  case  the  court 
will  so  construe  it,  on  the  presumption  that  the  parties  under 
the  circumstances  used  the  word  in  that  sensa  And  in  the 
absence  of  any  showing  of  a  special  sense  by  the  deed  or  by 
special  custom  or  usage,  parol  evidence  is  admissible  to  explain 
the  meaning  if  there  is  a  latent  ambiguity. 

Now,  the  word  "beach"  undoubtedly  is  used  in  a  broader 
popular  sense  as  well  as  in  a  narrower  legal  sense.  Every  one 
knows  this.  The  former  use  is  probably  the  more  common  of 
the  two  in  ordinary  speech.  Defendants  contend  that  the  word 
"beach"  is  synonymous  with  "shore,"  and  yet  in  Matfu^r  v. 
Chapman^  40  Conn.  382,  under  a  deed  of  certain  land  reserv- 
ing the  privilege  of  piling  up  sea-manure  "on  the  shore,"  the 
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court  held  that  the  shore  was  the  upland  above  high  water  mark. 
The  defendants  had  argued  in  that  case,  much  as  the  defend- 
ants argue  here,  that  the  word  ^^shore"  had  a  definite  and  inflex- 
ible meaning  in  law,  denoting  the  space  between  high  and  low 
water  marks,  and  cited  the  same  authorities  to  a  large  extent. 

There  is  nothing  to  prevent  the  parties  using  the  word  in  its 
more  popular  sense  if  they  so  desire.  Naturally  the  courts  con- 
strue it  in  its  narrower  legal  sense.  The  cases  in  which  such 
construction  is  given  are  mostly  cases  in  which  the  beach  is 
designated  as  a  boundary.  In  such  cases,  of  course,  as,  for 
instance,  when  land  or  a  boundary  is  described  as  running  to  or 
along  the  beach,  the  narrower  meaning  has  to  be  followed  gen- 
erally for  certainty.  Otherwise  it  would  in  many  cases  be  im- 
possible to  say  where  the  inner  line  of  the  beach  was.  But  when, 
as  in  this  case,  there  is  a  grant  of  l^e  beach  itself  in  addition  to 
a  grant  of  land  above  the  beach,  or,  as  in  the  Connecticut  case 
just  cited,  there  is  granted  or  reserved  a  right  to  do  something 
on  the  beach,  there  is  not  the  same  necessity  for  a  strict  con- 
struction. 

In  the  preBent  case  there  are  indications  in  the  deed  itself  that 
the  broader  meaning  was  intended.  Other  land  was  granted  and 
the  beach  "in  front  of  the  same."  This  expression,  like  the 
word  beach,  is  used  in  two  senses.  It  might  mean  anywhere  in 
front,  even  though  there  were  a  strip  between,  but  presumably 
it  means  unmediately  in  fronts  that  is,  adjoining.  In  other 
words,  the  phrase  "in  front  of"  tends  to  show  that  the  word, 
"beach"  was  intended  to  cover  all  up  to  the  particularly  des- 
cribed land.  The  words  "down  to  low  water  mark"  point  in  the 
same  direction.  They  seem  to  indicate  that  the  word  "beach" 
was  not  used  in  a  strictly  legal  sense  as  necessarily  in  itself  cov- 
ering just  the  area  between  high  and  low  water  marks,  no  more 
and  no  less. 

The  natural  construction,  looking  at  the  deed  alone,  would 
be  that  the  particularly  described  land  extended  to  high  water 
mark  and  that  the  additional  clause  carried  the  grant  down  to 
low  water  mark.    There  is  no  patent  ambiguity.    But  when  an 
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attempt  is  made  to  apply  the  description  to  the  land,  a  latent 
ambiguity  appeare.    There  is  found  a  strip  between  high  water  ^ 

mark  and  the  lower  particularly  described  boundary.     This,  ! 

especially  in  connection  with  the  phrases  "in  front  of  the  same" 
and  "down  to  low  water  mark,"  gives  rise  to  the  question  I 

whether  the  word  "beach"  was  not  used  in  its  broader  sense.  I 

I 

This  question  arising  by  evidence  aliunde  may  be  determined 
by  evidence  aliunde. 

The  grantor  owned  the  whole  strip  and  under  the  same  title 
as  the  part  particularly  described.  The  area  between  that  part 
and  high  water  mark  was  not  very  extensive  and  was  of  little 
value  and  was  closely  connected  with  the  upper  part  in  nse. 
There  was  no  apparent  reason  why  the  whole  should  not  be  con- 
veyed. There  was  apparently  much  reason  why  it  should  be. 
It  does  not  seem  natural  that  the  space  between  high  and  low 
water  mark  alone  should  be  conveyed  leaving  the  strip  between 
in  the  grantor.  For  what  purpose  would  that  space  alone  be 
granted?  The  fact  that  there  was  a  roadway  in  front  of  the 
upper  part  may  account  for  the  separate  description  of  the  two 
parts.  The  lower  boundary  of  the  upper  part,  according  to  the 
defendants'  own  contention,  was  intended  to  run  along  the  road- 
way as  it  was  at  that  time.  Then,  again,  there  was  testimony 
tending  to  show  that  this  broader  construction  was  placed  up.on 
the  deed  by  the  parties  at  the  time,  as  shown  by  their  acts. 
There  was  testimony,  for  instance,  tending  to  show  that  posses- 
sion was  taken  and  held  in  accordance  with  that  constniction 
without  question.  There  was  more  or  less  testimony  as  to  just 
where  high  water  mark  was  at  the  time  of  the  deed  from  the 
King,  but  it  will  hardly  be  necessary  to  go  into  that  at  length 
now.  Apparently  at  that  time  there  was  an  earth  bank  against 
which  the  sea  washed,  which  was  in  places  above  the  presert 
lower  side  of  Front  street,  and  sometimes  in  very  stormy  weather 
the  sea  washed  over  it  in  places. 

From  what  has  been  said,  it  is  clear  not  only  that  the  woM 
"beach"  might  have  been  used  in  its  broader  sense,  but  that 
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there  is  much  reason  to  believe  that  it  was  used  in  that  sense, 
and  that  the  trial  Judge  erred  in  directing  a  nonsuit. 

The  exception  to  the  order  of  nonsuit  is  sustained  and  a  new 
trial  is  ordered  in  each  case. 

J.  A.  Magoony  T.  I.  Dillon,  Holmes  &  Stanley,  and  Smith 
<6  Parsons  for  the  plaintiff. 

Kinney,  Ballou  &  McClanahan  ior  the  defendants. 


MAKAIO  t\  ADAMU  and  ALBERT  HORNER. 


Appeal  from  CiRcurr  Judge,  First  CiROun. 
Submitted  October  6,  1902.  Decided  October  14,  1902. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

A  notice  of  "intention  to  appeal"  is  not  a  notice  of  appeal  within  the 
meaning  of  Section  1,  Act  40,  Laws  of  1898. 


OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  a  suit  in  equity  for  the  foreclosure  of  a  mortgage.    A 

decree  dismissing  the  bill  was  filed  on  May  9,  1902.     On  May 

14,  1902,  a  paper  reading,  under  the  title  of  the  court  and 

cause,  as  follows,  was  filed  by  the  attorneys  for  the  complainant: 

"!N^otiee  of  Appeal. 
"Kow  comes  Makaio,  petitioner  in  the  above  entitled  cause, 
through  his  attorneys,  Andrews,  Peters  &  Andrade,  and  hereby 
gives  notice  of  his  intention  to  appeal  this  cause  from  the  decree 
of  the  Honorable  Judge  Robinson,  dated  the  8th  day  of  May, 
1902."  On  the  day  following,  another  instrument  was  filed  for 
the  defendant  entitled,  "Appeal,"  and  reading:  "Now  comes 
Makaio,  petitioner  in  the  above  entitled  cause,  through  his  attor- 
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neys,  Andrews,  Peters  &  Andrade,  and  hereby  appeals  this 
cause  to  the  Supreme  Court  of  the  Territory  of  Hawaii  from 
the  decree  of  the  Honorable  Judge  Kobinson  dated  the  8bh  day 
of  May,  1902." 

The  instrument  last  recited  cannot,  it  is  clear,  operate  as  an 
appeal  because  it  was  not  filed  within  the  time  prescribed  by 
law,  and,  for  the  same  reason,  it  cannot  be  regaixied  as  an  amend- 
ment of  the  first  instrument.  Is  the  paper  filed  on  the  14:th  a 
sufficient  notice  of  appeal  within  the  meaning  of  the  statute? 
We  think  that  it  is  not.  The  statute  on  the  subject  (Section  1 
of  Act  40  of  the  Laws  of  1898)  says  that  "Appeals  shall  be 
allowed  from  all  *  *  *  decrees  of  Circuit  Judges  in 
Chambers,  to  the  Supreme  Court,  *  *  *  whenever  the  party 
appealing  shall  file  notice  of  his  appeal  within  five  days"  after 
the  filing  of  the  decree  appealed  from,  and  upon  complying  with 
certain  other  requisites.  The  statute  contemplates  the  giving 
of  notice  that  an  appeal  has  been  taken  or,  at  least,  that  it  is 
being  taken  concurrently  with  the  pving  of  the  notice.  It  is 
not  sufficient  to  notify  the  opponent. that  the  party  will  appeal 
or  intends  to  appeal.  A  notice  of  intention  to  appeal  is  not  a 
notice  of  appeal.  See  Simpson  v.  Ogg,  1  Pac,  (Nev.)  827  and 
Parker  v.  Denny,  7  Pac.  (Wash.)  892.  The  notice  under  con- 
sideration is  defective  in  other  respects  but  whether  fatally  so 
we  need  not  say. 

The  motion  to  dismiss  the  appeal  is  granted. 

L.  Andrews  and  F.  Andrade  for  complainant. 

Kinney,  Ballou  &  McGlanahan  and  S.  H,  Derby  for  re- 
spondent A.  Homer. 
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IX  THE  MATTER  OF  THE  GUARDIANSHIP  OF 
REBECCA  PANEE  HUMEKU,  a  Spendthrift. 

Appeal  fbom  Cibcuit  Judge^  Fibst  Cibouit. 

Submitted  July  28,  1902.  Decided  Octobeb  16,  1902. 

Fbear,  C.J.,  Galbbaii'h  and  Pebby,  J  J. 

After  an  adjudication  by  a  court  of  competent  Jurisdiction  that  a  per- 
son is  a  spendthrift  within  the  meaning  of  the  law  and  the  appoint- 
ment of  a  guardian,  the  presumption  is  that  the  necessity  for  the 
guardianship  continues  imtU  the  contrary  is  shown. 

Upon  the  evidence  in  the  present  case,  held,  that  this  presumption  has 
not  been  rebutted. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

On  April  14,  1893,  Rebecca  Panee  Humeku  was  adjudged  a 
spendthrift  by  a  Circuit  Judge  sitting  in  Probate  and  J.  A. 
Magoon  was  appointed  guardian  of  her  person  and  estate.  Mr. 
Magoon  has  ever  since  that  date  acted  as  such  guardian.  On 
September  3,  1901,  the  ward  filed  an  application  for  a  termina- 
tion of  the  guardianship  and  discharge  of  the  guardian,  the 
main  averments  being  that  she  was  not,  at  the  time  of  the  adjudi- 
cation just  referred  to,  and  has  never  been  a  drunkard  either 
within  the  meaning  of  Section  1965  of  the  Civil  Laws,  under 
which  the  Probate  Court  acted,  or  at  all,  and  that  she  "is  now 
and  ever  has  been  sober  and  sensible  and  competent  to  manage 
her  own  estate  and  expend  prudently  the  income  thereof  and 
that  she  needs  no  guardian  of  her  property  or  her  person."  The 
application,  in  other  words,  seems  to  be  based  upon  two  grounds, 
(a)  that  the  adjudication  should  not  have  been  made  and  (b) 
that  the  guardianship,  even  if  originally  necessary,  is  no  longer 
necessary.     The  application  does  not,  however,  pray  for  an  or- 
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der  setting  aside  the  original  adjudication  unlets  such  prayer  u 
to  be  regarded  as  included  in  that  for  general  relief.  After 
hearing,  the  Circuit  Judge  granted  a  decree  terminating  the 
guardianship.  From  that  decree  the  present  appeal  is  brought 
by  the  guardian. 

If  the  ward  intended  by  her  application  to  ask  for  an  order 
setting  aside  the  original  adjudication,  such  prayer,  made  eight 
years  after  the  order  attacked,  comes,  at  least,  with  but  little 
force.  The  objections  urged  by  counsel  to  the  order  of  April, 
1893,  are,  we  think,  not  well  founded.  It  was  competent  for  the 
ward,  who  was  of  age  and  not  insane,  to  waive,  b&  she  did,  ser- 
vice of  summons  and  the  fourteen  days  notice  provided  for  by 
Section  1966  of  the  Civil  Laws,  to  join  in  the  petition  for  the 
appointment  of  Magoon,  and  to  consent  to  an  immediate  hear- 
ing. The  Probate  Court  had  jurisdiction.  The  petition  was 
not  verified  or  filed  after  the*  hearing,  as  claimed  by  counsel. 
As  we  read  the  record,  such  verification  and  filing  took  place 
on  the  thirteenth,  while  the  hearing  was  had  and  adjudication 
made  on  the  fourteenth,  of  April,  1893.  The  averment  that 
Rebecca  ** through  excessive  drinking  and  idleness  is  spending, 
wasting  and  lessening  her  estate  so  that  she  will  thereby  expose 
herself  to  want  and  destitution  and  suffering",  follows  the  lan- 
guage of  Section  1965  and  is  a  sufficient  statement  of  the  "facts 
and  circumstances  of  the  case"  within  the  meaning  of  that  sec- 
tion, and,  if  found  to  be  true,  sufficient  to  authorize  an  order  of 
guardianship. 

Counsel  also  claims  that  the  evidence  adduced  at  the  original 
hearing  was  insufficient  to  support  the  adjudication  made.  Upon 
the  practical  consent  to  and  joinder  in  the  petition  endorsed 
thereon  by  Mrs.  Humeku,  the  Probate  Court  might,  perhaps, 
without  other  evidence,  have  properly  made  the  order.  How- 
ever that  may  be,  we  need  only  add,  in  the  language  used  in 
the  case  entitled  "/»  re  Guardianship  of  Kalua  Kapukinij  a 
Fipendthrift^-^  12  Haw.  22,  25:  "A  full  hearing  was  had,  the 
spendthrift  *  *  *  was  present,  *  *  *  and  the  Cir- 
cuit Judge  in  probate  had  full  jurisdiction;  evidence  was  then 
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taken  but  the  reported  evidence  was  meagre.  The  adjudica- 
tion *  *  *  as  a  spendthrift  was  by  a  court  of  competent 
jurisdiction  after  hearing,  and  it  is  not  now  open  to  the  peti- 
tioner to  have  a  reropening  and  review  of  the  proceedings  and 
evidence  had  on  the  petition  for  the  guardianship." 

The  contention  that  the  petitioner  was  not  a  spendthrift  at 
the  date  of  the  foimer  decree,  is  not,  it  may  be  added,  now 
available  to  the  ward.  It  was  abandoned  by  her  at  the  hearing 
below.  During  a  discussion,  before  the  Circuit  Judge,  as  to 
the  admissibility  of  certain  evidence  offered  by  the  guardian  on 
the  subject  of  whether  or  not  the  ward  was  in  fact  a  spendthrift 
within  the  meaning  of  the  law  in  April,  1893,  her  counsel  said: 
"I  think  upon  reflection  I  will  take  the  responsibility  of  limit- 
ing my  application  to  the  proposition,  I  will  take  two  years  for 
safety,  that  she  has  been  sober  and  sensible  and  competent  to 
administer  her  o^vn  affairs.  Counsel  for  petitioner  admits  that 
this  application  for  discharge  of  the  guardian  and  termination 
of  the  spendthrift  trust  is  upon  the  fact  that  for  two  years  last 
past  the  petitioner  has  not  been  a  drunkard  or  a  debauchee  and 
has  been  and  is  competent  to  administer  her  own  estate,  to  take 
charge  of  her  own  estate  and  any  necessity  which  might  have 
existed  for  the  creation  of  this  spendthrift  trust  originally  has 
for  two  years  last  past  ceased  to  exist  and  the  continuance  of 
the  trust  is  no  longer  necessary."  That  admission  or  abandon- 
ment of  position  was  relied  upon  and  acted  upon  by  the  guardian 
in  the  conduct  of  his  portion  of  the  case  at  the  trial  and  canni^t 
now  be  withdrawn  or  disregarded  by  the  ward. 

Section  1975  of  the  Civil  Laws  provides  that  "the  guardian 
of  any  *  *  *  spendthrift  may  be  discharged  by  any 
Judge  of  Probate,  when  it  shall  appear  to  him,  on  the  applica- 
tion of  the  ward  or  otherwise,  that  such  guardianship  is  no  longer 
necessary."  The  applicant  claims  that  upder  this  provision  she 
is  now  entitled  to  a  termination  of  the  guardianship. 

The  present  petitioner  having  been  adjudged,  in  1893,  a 
spendthrift  within  the  meaning  of  the  law,  "the  presumption  is," 
as  held  by  this  Court  in  the  case  of  Kalua  Kapukini,  supra, 
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"that  the  necessity  for  the  guardianship  continues  until  the  con- 
trary is  shown,  and  the  burden  of  proving  that  there  is  no 
reason  now  for  its  continuation  is  on  the  ward."  The  ward  in 
this  case  has  not  shown  that  the  guardianship  is  no  longer  nec- 
essary. On  the  contrary,  the  evidence  before  us  clearly  shows 
that  she  had  not  prior  to  the  filing  of  this  application  reformed 
as  to  her  habits  of  drinking  and  that  she  was  until  then  addicted 
to  the  excessive  use  of  intoxicating  liquors.  It  appears  that  in 
1898  ©he  underwent  a  certain  treatment,  known  as  the  Hagey 
Gold  Cure,  intended  to  cause  the  desire  for  alcoholic  liquors  to 
cease,  and  that  for  a  period  of  about  one  year  she  abstained 
from  the  use  of  such  liquors.  Thereafter,  however,  as  clearly 
shown  by  the  evidence,  she  relapsed  into  her  former  habits  and 
drank  excessively.  Upon  the  evidence,  we  are  satisfied,  further, 
that  by  reason  of  excessive  drinking  the  applicant  would,  if  the 
guardianship  were  terminated,  so  spend,  waste  and  lessen  her 
estate  as  to  expose  herself  to  want  and  suffering.  The  continu- 
ance of  the  guardianship  is  necessaiy. 

After  the  rendition  of  the  decree  appealed  from,  the  ward 
signed  an  instrument  purporting  to  be  a  conveyance  and  assign- 
ment of  the  greater  portion  of  her  property  to  a  domestic  cor- 
poration in  trust  to  pay  to  her  the  net  income  for  life  and  at  her 
death  to  convey  and  assign  the  property  to  such  person  or  per- 
sons as  the  grantor  may  designate  by  will,  or,  if  she  shall  die  in- 
testate, to  certain  named  persons.  Whether  or  not  the  execution 
of  this  instrument  could  under  the  circumstances  operate  a?  a 
valid  conveyance  or  assignment  as  intended,  we  need  not  now 
decide.  Let  it  be  as^med  that  it  does  so  operate.  For  the  ward 
it  is  contended  that  this  disposition  of  her  property  in  itself 
shows  that  the  guardianship  is  no  longer  necessary,  within  the 
meaning  of  the  statute,  because  the  ward  has  thereby  fully  pro- 
tected herself  from  want  for  the  remainder  of  her  life  and 
placed  the  property  beyond  the  power  of  herself  or  any  one  else 
to  squander.  We  cannot  so  hold.  If,  as  contended  by  the 
guardian,  the  deed  and  the  trust  thereby  created  are  revocable 
at  the  will  of  the  grantor,  the  ward,  of  course,  is  not  in  any 
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sense  protected  from  her  own  improvidence.  If,  on  the  other 
hand,  the  deed  and  the  trust  are,  as  claimed  for  the  ward,  irre- 
vocable, still  no  protection  is  afforded.  The  principal  of  the 
property,  under  this  view,  has  already  been  given  away  by  the 
ward  beyond  recall,  and  nothing  remains  to  her  but  the  income; 
and  if  the  guardianship  is  terminated  and  the  ward  left  free  to 
act  as  she  pleases,  there  would  be  no  reason  in  law  to  prevent 
her  from  absolutely  selling  the  income  also,  in  whole  or  in  part, 
or,  what  is  the  same  thing,  her  right  to  receive  it. 

If  the  condition  of  the  ward's  property  and  the  income  thereof 
are  such  as  to  warrant  or  require  as  a  matter  of  justice  the  allow- 
ance to  her  or  for  her  use  of  a  larger  sum  at  stated  periods  than 
she  has  hitherto  received  from  the  guardian,  or  if  the  guardian 
has  been  in  any  way  remiss  in  the  performance  of  his  duty, 
those  are  matters  which  may  be  adjusted  or  remedied  by  the 
Circuit  Judge  in  Probate  upon  proper  application. 

The  decree  appealed  from  is  reversed  and  the  cause  remanded 
to  the  Circuit  Judge  for  the  entry  of  a  decree  denying  the  pres- 
ent application  and  for  such  further  proceedings  as  may  be 
proper. 

Thomas  Fitch  for  the  ward. 

J.  A.  Mugoon,  guardian,  in  person. 

CONCURRING   OPINION   OF  G'ALBRAITH.  J. 

While  I  do  not  view  this  statute  authorizing  the  appointment 
of  a  guardian  for  a  spendthrift,  with  any  degree  of  pride,  I  am 
not  prepared  to  state  that  it  does  not  answer  a  necessity  and 
perform  a  useful  purpose  in  this  Territory. 

A  number  of  inferences  may  be  made  from  the  record  in  this 
case  among  which  may  be  enumerated  the  following,  to  wit,  (1) 
that  the  ward  is  a  person  without  business  capacity  or  a  proper 
sense  of  the  value  of  money  or  property;  (2)  that  she  has  a 
well  developed  taste  for  strong  drink  and  a  disposition  to  gratify 
it  on  slight  provocation ;  (3)  that  she  is  a  spendthrift  within  the 
terms  of  the  statute;  (4)  that  there  are  a  number  of  persons 
who  are  willing  to  assist  her  in  the  management  and  dissipation 
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of  her  estate;  (5)  that  the  estate  has  been  prudently  managed 
by  the  guardian  and  no  satisfactory  reason  given  for  the  ter- 
mination of  the  guardianship;  (6)  that  the  interest  of  the  ward 
and  her  estate  demand  that  the  guardianship  should  continue 
under  the  protection  of  the  probate  court;  (7)  that  while  the 
ward  has  not  been  provided  with  a  house  in  keeping  with  the 
value  of  her  estate  this  necessity  can  be  as  well  met  under  the 
guardianship  as  by  its  termination.  For  these  reasons  I  concur 
in  the  conclusion  and  judgment  announced  in  the  foregoing 
opinion. 


THOMAS  MILNER  HARRISON  v.  J.  A.  MAGOON,  F. 
B.  McSTOCKER,  L.  C.  ABLES,  DOROTHEA  EMER- 
SON (nee  Lamb),  T.  E.  CO  WART,  J.  H.  KIRK- 
PATRICK,  A.  E.  POWTER,  J.  WOLFENDEX  and 
GEO.  D.  MOORE. 

Exceptions  from  Ciecuit  Coubt,  First  Circuit. 
Submitted  June  9,  1902.  Decided  October  22,  1902. 

Fkear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  partner  may  represent  and  bind  the  partnership  and  its  other  mem- 
bers in  matters  within  the  scope  of  the  partnership  business. 

A  partnership  was  formed  for  the  purpose  of  engaging  "in  the  business 
of  administering  the  formulas  known  as  the  Hagey  Gold  Cure, 
and  in  the  establishment  and  disposition  of  Institutes  for  the  pur- 
pose of  administering  said  formulas."  The  articles  also  contained 
clauses  prohibiting  any  of  the  partners  from  creating  any  liability 
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on  behalf  of  the  company,  providing  for  the  contrtbution  by  the 
partners  to  a  fund  for  the  establishment  and  maintenance  of  in- 
stitutes, and  reciting  that  the  members  would  not  be  bound  for  aiy 
debts  and  obligations  incurred  otherwise.  Held,  that,  assuming 
that  it  was  within  the  power  of  a  partner  to'  sePl  or  dispose  of  the 
right  to  establish  and  conduct  institutes  in  certain  portions  of  the 
field  owned  by  the  partnership,  nevertheless  no  partner  as  such 
had  authority,  in  making  such  a  sale,  to  bind  the  other  partners 
by  a  contract  to  guarantee  to  the  extent  of  £2000  satisfaction 
with  the  Hagey  business  and  thus  create  a  liability  to  pay  that 
amount  in  case  of  dissatisfaction. 

A  partner  has  no  authority  as  such  to  form  a  new  partnership  to  in- 
clude within  its  membership  the  original  partnership  or  its  mem- 
bers. 

A  power  of  attorney  authorized  the  agent  to  act  for  the  principal  "In^ 
all  matters  connected  with  the  A.  P.  &  I.  H.  Co.  and  for  that  pur- 
pose to  establish  institutes  and  to  sell  the  medicines  compounded 
under  the  formulas  belonging  to  the  company;  to  sel'l  and  dispose 
of  the  said  formulas  in  the  district  where  he  may  be  operating; 
and  to  do  and  perform  all  other  acts  and  things  that  may  be  neces- 
sary and  proper  In  the  prosecution  of  the  business  of  the  said 
company".  Held,  that  no  authority  was  by  this  instrument  granted 
to  the  agent  to  form  a  new  partnership  including  within  its  mem* 
bership  the  original  association  or  its  members. 

General  words  in  a  power  of  attorney  must  be  construed  with  reference- 
to  the  specified  objects  to  be  accomplished. 

Where  a  principal  accepts  the  benefits  of  an  unauthorized  act  of  an. 
agent  with  knowledge,  actual  or  constructive,  of  all  the  material, 
facts,  he  is  deemed  to  have  ratified  the  act  and  is  bound  thereby; 
but  if  the  acceptance  be  in  ignorance  or  under  misapprehension: 
of  any  of  the  essential  circumstances  relating  to  the  transaction,, 
this  will  absolve  the  principal  from  all  liability  by  reason  of  any 
supposed  assent  to  the  previously  unauthorized  act  of  the  agent. 

A  cancellation  of  one  agreement  is  a  good  consideration  for  the  execu- 
tion of  another. 

It  is  a  sufficient  consideration  for  an  agreement  that  the  party  claim- 
ing a  benefit  thereunder  caused  to  be  executed  a  release  of  an 
encumbrance  standing  against  the  property  of  the  other  party. 


420  OCTOBER,  1902. 

OPINION   OF  THE   COURT   BY   PERRY.   J. 

On  April  10,  1897,  the  parties  named  as  defendants  in  this 
action,  excepting  only  J.  Wolfenden,  associated  themselves  as 
co-partners  under  the  firm  name  of  The  African,  Pacific  and 
Indian  Hagey  Company,  "in  the  business",  as  recited  in  the 
articles,  "of  administering  the  formulas  known  as  the  Hagey 
Gold  Cure,  and  in  the  establishment  and  disposition  of  Institutes 
for  the  purpose  of  administering  said  formulas."  Other  material 
portions  of  the  agreement  are  here  inserted: 

"Tlie  territory  through  which  the  operations  of  this  Company 

will  extend  are  the  Islands  of  the  Pacific  and  Indian  Oceans, 

and  the  Continent  of  Africa,  exclusive  of  the  Hawaiian  Islands. 
^     it     * 

"The  capital  stock  of  this  co-partnership  shall  consist  of  One 
Hundred  and  five  thousand  (105,000)  dollars  to  be  owned  in  the 
following  proportions:  T.  E.  Cowart  31740  dollars,  J.  H.  Kirk- 
patrick  31740  dollars,  A.  E.  Powter  11458  dollars,  Geo.  D. 
Moore  2062  dollars,  J.  A.  Magoon  12500  dollars,  F.  B.  Mc- 
Stocker  5000  doUais,  L.  C.  Abies  8000  dollars,  Dorothea  Lamb 
2500  dollars.     *     *     * 

"That  T.  E.  Cowart,  J.  H.  Kirkpatrick  and  L.  C.  Abies,  shall 
at  all  times  during  the  continuance  of  this  partnership  give  their 
attendance  and  to  the  best  of  their  skill  and  power  exert  them- 
selves for  the  joint  interest,  profit  and  benefit  of  the  partnership, 
and  for  sucli  services  they  shall  receive  a  salary  of  two  hundred 
(200)  dollars  per  month  for  each  and  every  month  as  long  as  the 
said  business  is  profitable,  to  be  paid  out  of  the  proceeds  of  the 
business  after  the  running  expenses  have  been  deducted.  It  is 
understood  and  agreed  that  there  shall  be  no  personal  liability 
of  any  of  the  partners  for  the  payment  of  these  salaries. 

"That  all  net  profits  shall  be  divided  between  the  partners 

in  proportion  to  the  amount  of  capital  stock  of  each,  and  that 

said  co-partners  shall  bear  and  sustain  all  expenses  and  losses  in 

accordance  with  the  proportional  share  that  each  may  hold. 
*     *     * 

**That  the  said  partners  mutually  agree  to  and  with  each  other 
that  during  the  continuance  of  the  said  partnership,  none  of 
them  will  give  or  endorse  any  note,  or  create  any  liability  on 
behalf  of  the  company. 

^^It  is  hereby  expressly  agreed  and  understood  by  the  parties 
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to  this  agreement  that  a  fund  necessary  for  the  establishment 
and  maintenance  of  ihe  Institutes  in  the  territory  before  referred 
to,  shall  be  placed  in  the  hands  of  the  said  T.  E  Cowart,  J.  H, 
Kirkpatrick,  and  L.  C.  Ables^  and  that  the  members  of  this 
Company  are  not  bound  for  any  debts  and  obligations  incurred 
otherwise.     *     *     * 

"The  interest  of  the  partners  is  to  be  pooled,  that  is,  no  one 
partner  can  dispose  of  his  interest  or  any  part  thereof  without 
the  consent  of  all  the  other  partners  thereto  obtained  in  writ- 
mg." 

The  powers  of  attorney  were  executed  on  the  same  day,  one 
by  J.  A.  Magoon  and  Dorothea  Lamb  to  T.  E.  Cowart  and  J.  H. 
Kirkpatrick  and  the  other  by  McStocker  to  Abies,  the  two  being, 
as  to  grant  of  powers,  the  same  in  form.  That  signed  by  Mo- 
Stocker  read  in  part  as  follows :  "I  *  *  *  do  hereby  make, 
constitute  and  appoint  L.  C.  Abies  *  *  *  my  true  and 
lawful  attorney  in  my  name,  place  and  stead  to  act  for  me  in 
all  matters  connected  with  the  African,  Pacific  and  Indian. 
Hagey  Company  and  for  that  purpose  to  establish  Institutes 
and  to  sell  the  medicines  compounded  under  the  formulas  be- 
longing to  the  company;  to  sell  and  dispose  of  the  said  formulas 
in  the  district  where  he  may  be  operating;  and  to  do  and  per- 
form all  other  acts  and  things  that  may  be  necessary  and  proper 
in  the  prosecution  of  the  business  of  the  said  company." 

Cowart,  Kirkpatrick  and  Abies  proceeded  to  New  Zealand 
and  Australia.  On  October  1,  1897,  the  contract  with  Harrison 
and  Gilmore  now  sued  on  and  which  is  reported  at  length  in  the 
opinion  filed  on  demurrer  in  this  case  (see  13  Haw.  339),  was 
executed.  Thereafter  Harrison  and  Gilmore  went  to  Tasmania 
for  the  purpose  of  establishing  an  institute  and  after  remaining 
there  some  time  the  former  gave  notice  that  he  was  dissatisfied 
with  the  condition  of  the  business  and  later  brought  this  action. 
The  case  comes  now  to  this  court  on  160  exceptions  noted  during 
the  proceedings  in  the  trial  court. 

One  of  the  questions  presented  is  whether  or  not  Cowart, 
Kirkpatrick  and  Abies  had  authority  to  execute,  as  they  pur^ 
ported  to  do,  on  behalf  of  Magoon,  Mrs.  Emerson  and  Mc- 
Stocker, the  contract  sued  on,  either  as  partners  in  the  A.  P. 
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&  I.  H.  Co.  or  as  attorneys-in-fact  under  the  powers  of  attorney 
above  quoted.  At  this  point  it  may  be  observed  that  at  the  trial 
undisputed  evidence  showed  that  Harrison  had,  before  entering 
into  the  agreement,  full  knowledge  of  the  provisions  of  the 
original  articles  of  association  of  the  A.  P.  &  I.  H.  Co.  and 
of  the  powers  of  attorney  and  that  he  therefore  dealt  with  the 
partners  and  agents  at  his  risk  and  is  bound  by  such  limitations 
as  are  set  forth  in  those  instruments. 

First,  as  to  the  articles  of  association.  In  acting  under  these 
alone,  the  partners  in  Australia  would  have  the  right,  ordinarily 
possessed  by  partners,  to  represent  and  bind  the  partnership  and 
its  absent  members  in  matters  within  the  scope  of  the  partner^ 
ship  business.  A  part  of  the  business  was  stated  by  the  agree- 
ment to  be  the  "establishment  and  disposition  of  Institutes" 
for  the  purpose  of  administering  the  formulas.  This  might  per- 
haps include  within  it  the  power  to  sell  or  dispose  of  the  right  to 
establish  and  conduct  institutes  in  certain  portions  of  the  field 
owned  by  the  company, — the  right,  as  it  has  been  termed  in 
argument,  to  sell  territory.  In  view,  however,  of  the  other  and 
specific  terms  of  the  articles  prohibiting  any  of  the  partners 
from  creating  any  liability  on  behalf  of  the  company,  providing 
for  a  fund  for  the  establishment  and  maintenance  of  the  in- 
stitutes and  reciting  that  the  members  would  not  be  bound  for 
any  debts  and  obligations  incurred  otherwise,  we  are  of  the 
opinion  that  no  partner  as  such  had  authority  to  bind  the  other 
partners  by  a  contract  to  guarantee  to  the  extent  of  2000£ 
satisfaction  with  the  Ilagey  business  and  thus  create  a  liability 
to  pay  that  amount  in  case  of  dissatisfaction.  Moreover,  the 
transaction  with  Harrison  and  Gilmore  was  in  realitv  the 
attempted  creation  of  a  new  partnership  intended  to  include 
within  its  membership  the  A.  P.  &  I.  H.  Co.  or  its  members 
individually.  Neither  under  the  general  law  concerning  part- 
nerships nor  under  the  provisions  of  this  contract  could  a  partner 
enter  into  such  a  transaction  and  bind  absent  partners  thereby. 

Counsel  for  the  plaintiff  contends  that  the  provision  that 
''said  co-partners  shall  bear  and  sustain  all  expenses  and  losses 
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in  accordance  with  the  proportional  share''  (of  the  capital  stock) 
"that  each  may  hold",  contradicts  and  renders  meaningless  the 
clause  "that  the  members  of  this  company  are  not  bound  for 
any  debts  and  obligations  incurred  otherwise."  We  do  not 
think  eo.  The  two  can  be  construed  consistently  with  each  other. 
It  was  provided  in  the  agreement  that  a  fund  necessary  for  the 
institutes  should  be  placed  in  the  hands  of  the  partners  who  were 
to  have  the  actual  and  active  management  of  the  business.  The 
clause  as  to  expenses  and  losses  supplemented  this  by  indicating 
in  what  proportions  the  fund  was  to  be  made  up  and  by  declaring 
that  in  the  event  of  a  loss,  total  or  partial,  the  members  should 
suffer  in  the  same  proportions.  It  was  entirely  consistent  with 
this  to  provide  that  beyond  this  the  managers  should  not  look  to 
the  absent  members,  as  also  that  they  should  not  give  or  endorse 
any  note  or  create  any  liability  on  behalf  of  the  company.  In 
the  matter  of  the  salaries  of  the  managers  the  provision  was  the 
same.  Those  officers,  it  was  agreed  must  look  to  the  profits  of 
the  business,  and  not  to  the  members,  for  their  compensation. 
Throughout  the  instrument  the  intent  is  clearly  apparent  to  con- 
fine, expenditures  to  the  sum  contributed  by  the  members  and 
to  the  profits  of  the  business,  and  to  fully  protect  the  partners 
from  any  other  outlay  or  liability. 

The  powers  of  attorney  granted,  in  our  opinion,  little,  if  any, 
power  not  already  possessed  by  the  agents  as  partners.  The 
agents  as  partners  had  authority  to  "establish  institutes",  "to 
sell  the  medicines  compounded  under  the  formulas  belonging  to 
the  company"  and  "to  sell  and  dispose  of  the  said  formulas  in 
the  district"  where  they  might  be  operating.  These  are  the 
only  powers  specifically  named.  Assuming  that,  as  seems  to 
be  held  by  some  authorities,  the  power  to  sell  includes  the  power 
to  sell  on  approval  and,  consequently,  in  this  case,  the  power  to 
guarantee  satisfaction,  still  no  authority  was  conferred  by  the 
letters  of  attorney  to  form  a  new  partnership  with  either  the  A. 
P.  &  I.  H.  Co.  or  its  members  as  partners  therein^  and  that,  as 
already  stated,  is  what  was  done  in  the  contract  under  considera- 
tion.    In  the  letters,  immediately  following  the  specific  grants 
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already  referred  to,  is  this:  "and  to  do  and  perform  all  other  acts 
and  things  that  may  be  necessary  and  proper  in  the  prosecution^ 
of  the  business  of  the  said  company^\  To  make  the  original 
partnership  a  partner  or  its  members  partners  in  a  new  partner- 
ship with  others  is  not  an  act  "in  the  prosecution  of  the  business 
of  the  company."  As  to  the  general  words  in  the  instruments, 
they  "must  be  construed  with  reference  to  the  specified  objects 
to  be  accomplished".  Bom  v.  Simmons^  36  S.  E.  956.  See  also 
LfUhe  V.  Origgy  30  IST.  W.  170;  Cambell  v.  Assodatiofi,  163  Pa. 
St.  609.  In  our  opinion,  the  contract  sued  on  was  unauthorized 
either  by  the  articles  of  association  of  the  A.  P.  &  I.  H.  Co. 
or  by  the  powers  of  attorney  and  consequently  was  not  binding 
on  Magoon,  McStocker  or  Mrs.  Emerson  unless  ratified. 

Instructions  in  conformity  with  this  view  of  the  law  were 
requested  by  the  defendants  and  refused  by  the  court.  The 
charge  of  the  court  was  evidently  based  on  the  theory  that  the 
execution  of  the  contract  sued  on  may  have  been  within  the 
scope  of  the  business  of  the  A.  P.  &  I.  H.  Co.  and  that,  if  it 
was,  it  was  authorized  by  the  articles  of  association  and  by  the 
powers  of  attorney  and  all  the  defendants  would  be  bound 
thereby.  Giving  some  definitions  on  the  subject  of  "the  scope 
of  the  partnership  business",  and  also  instructions  as  to  the  or- 
dinary powers  of  partners,  the  presiding  judge  submitted  to  the 
jury  the  question  of  whether  or  not  the  execution  of  the  contract 
was  within  such  scope  and  therefore  authorized.  The  verdict 
was  for  the  plaintiff  against  all  of  the  defendants.  Whether  the 
jury  found  that  the  contract  was  authorized  by  the  articles  or 
by  the  powers  of  attorney,  or  that  it  was  not  so  authorized  origi- 
nally but  was  subsequently  ratified,  it  is  impossible  for  us  to  say; 
it  may  have  been  the  former.    The  error  was  prejudicial. 

The  rule  is  well  settled  that  where  a  principal  accepts  the 
benefits  of  an  unauthorized  act  of  an  agent  with  knowledge, 
actual  or  constructive,  of  all  the  material  facts,  he  is  deemed 
to  have  ratified  the  act  and  is  bound  thereby;  but  if  the  accept- 
ance be  in  ignorance  or  under  misapprehension  of  any  of  the 
essential  circumstances  relating  to  the   transaction,   this  will 
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absolve  the  principal  from  all  liability  by  reason  of  any  sup- 
posed assent  to  the  previously  unauthorized  act  of  the  agent. 

Several  exceptions  were  noted  to  the  exclusion  of  certain  let- 
ters offered  in  evidence  by  the  defendants,  which  letters  it  is 
claimed  would  tend  to  show  diligent  inquiry  and  repudiation  by 
some  of  the  defendants  of  the  acts  of  Cowart,  Kirkpatrick  and 
Abies.  As  to  the  correctness  of  these  rulings  no  opinion  need 
be  expressed,  for  the  questions  may  not  arise  on  a  new  trial,  or,  if 
they  do,  they  may  arise  under  different  circumstances.  So,  also, 
as  to  the  sufficiency  of  the  evidence  adduced  to  support  a  finding 
of  ratification  and  as  to  the  correctness  of  the  instructions  given 
on  the  subject  of  ratification  and,  thereunder,  of  actual  and  of 
constructive  knowledge.  The  evidence,  the  finding  of  the  jury, 
and  the  instructions  may  each  or  all  be  different  at  the  new 
trial. 

If  demand  and  tender  before  commencing  the  action  were 
necessary,  these  were  sufficiently  shown.  There  was  evidence 
tending  to  prove  that  at  the  time  notice  of  dissatisfaction  was 
given  demand  was  made  by  Harrison  upon  Kirkpatrick  to  the 
effect  that  Harrison  "wanted  according  to  the  contract,  stock 
of  the  market  value  of  2000£"  and  that  the  partner  named  asked 
Harrison  to  write  him  a  letter  stating  his  best  terms  of  settle^ 
ment.  Such  a  demand,  we  held  on  demurrer,  was  in  effect  "a 
demand  accompanied  by  an  offer  to  give  in  exchange  his".(Har^ 
rison's)  "intangible  interest"  in  the  Tasmania  partnership.  So 
far  as  an  offer  or  tender  of  his  intangible  interest  is  concerned, 
the  plaintiff,  if  he  made  the  demand  in  those  terms,  did  all  that 
by  the  terms  of  the  contract  he  was  required  to  do  in  order  to 
become  entitled  to  the  relief  demanded.     13  Haw.  349. 

Notice  to  and  demand  upon  Kirkpatrick  was  sufficient 
notice  to  and  demand  upon  all  of  the  other  members  of  the  A. 
P.  &  I.  H.  Co.,  provided  they  all  executed  or  subsequently  rati- 
fied the  Tasmania  agreement.  The  promise  contained  in  par- 
agraph 4  sued  on,  was  that  "the  company"  would  deliver  the 
stock.    The  parties  jointly  and  severally  undertook  that  they  a^ 
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partners  of  the  company  would  do  this.  If,  then,  they  can  be 
held  jointly,  notice  to  one  would  be  notice  to  all. 

The  fact,  if  fact  it  was,  that  prior  to  leaving  for  Tasmania 
Harrison  was  dissatisfied  with  the  instructions  given  him  as  to 
the  conduct  of  an  institute,  while  it  was  evidence  from  which 
the  jury  might  infer  or  find  a  lack  of  bona  fide  dissatisfaction 
with  the  condition  of  the  partnership  business  in  Tasmania, 
would  not  necessarily  show  bad  faith.  Harrison  might  have 
been  dissatisfied  with  the  instructions  and  yet  be  bona  fide  dis- 
satisfied, after  due  trial,  with  the  condition  of  the  business.  So, 
too,  it  was  not  improper  for  plaintiff  to  sect  the  advice  of  counsel 
as  to  his  rights  in  the  premises.  If  in  consequence  of  such 
advice  he  proceeded  to  Tasmania  to  make  an  attempt  to  estab- 
lish the  business,  that  would  not  prevent  his  recovering  provided 
always  that  the  attempt  and  his  subsequent  dissatisfaction  were 
both  in  good  faith.  The  question  was  one  to  be  determined  by 
the  jury  upon  all  of  the  evidence  adduced. 

Two  agreements,  covering  the  same  subject-matter  but  differ^ 
ing  in  some  respects  from  that  sued  on,  were  signed  before  that 
of  October  1st  was  executed.  It  is  claimed  that  that  of  October 
1st  was  without  consideration.  As  to  this  we  simply  observe  that 
the  cancellation  of  one  agreement  may  be  good  consideration  for 
the  execution  of  another,  and  also  that  if,  as  testified  to  by  plain- 
tiff, the  consideration  given  by  him  for  the  second  agreement 
was  the  sale  and  assignment  of  certain  leases  and  sheep,  subject 
to  an  outstanding  encumbrance,  and  if,  in  order  to  obtain  the 
third  agreement,  he  caused  the  encumbrance  to  be  cancelled  or 
released,  that  would  be  sufficient  consideration  for  the  third 
agreement. 

The  remaining  questions  raised  by  the  exceptions  are  such 
as  may  not  arise  upon  a  new  trial. 

The  verdict  is  set  aside  and  a  new  trial  is  ordered. 

Robertson  &  Wilder  for  plaintiff. 

Kinney  J  Ballon  £  AfcOlanahan,  J.  A,  Ma  goon  and  J.  Light- 
foot  for  defendants. 
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B.  L.  JONES  t;.  J.  K.  PETERSEN. 

Appeal  from  Circuit  Judge,  Fourth  Circuit. 
Submitted  October  6,  1902.  Decided  October  25,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

Equity  will  not  compel  nugatory  acts,  as.  for  Instance,  the  specific 
performance  of  a  contract  to  convey  when  the  vendor  has  no  title, 
although  it  may  compel  performance  in  part,  when  possible,  and 
give  Compensation  for  the  deficiency. 

Quere,  whether  equity  should  compel  performance  of  a  contract  to 
assign  a  lease,  if  the  lessor  refuses  to  consent  to  the  assignment 
and  the  lease  by  its  terms  Is  not  assignable  without  such  consent, 
but,  semhle,  the  burden  of  showing  such  refusal  is  upon  the 
defendant. 

But  a  lessee's  contract  to  "sell  and  relinquish  all  claims  and  deeds" 
to  the  land  is  not  a  contract  to  make  a  valid  assignment  or  to 
obtain  the  lessor's  consent,  but  is  a  contract  to  release  or  convey 
the  lessee's  right,  title  and  interest,  and  may  be  enforced,  the 
assignee  taking  his  chances  upon  obtaining  the  lessor's  consent. 

OPINION  OF  THE  COURT  BY  FRBAR,  C.J. 

This  is  an  appeal  from  a  decree  in  equity  ordering  the  defend- 
ant to  specifically  perform  a  contract,  the  memorandum  of  which 
in  writing  signed  by  the  party  to  be  charged  is  as  follows: 

"Hilo  Hawaii,  H.  I.,  March  13,  1899. 
"This  is  a  receipt  to  prove  that  I,  J.  K.  Petersen,  sell  and  re- 
linquish all  claims  and  deeds  to  lots  261  and  278  in  the  District 
of  Olaa,  Island  of  Hawaii,  to  B.  L.  Jones  for  the  sum  of  $500.00 
five  hundred  dollars,  and  which  I  receive  $50.00  cash  to  bind 
the  sale,  and  $450.00  four  hundred  and  fifty  dollars  the  bal- 
ance of  purchase  price  when  the  deeds  are  transferred  to  the 
said  B.  L.  Jones. 

(sig.)  "J.  K.  Petersen." 
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The  defenses  of  fraud,  inadequacy  of  consideration  and  in- 
definiteneas  in  the  form  of  the  contract  are  abandoned,  and  the 
only  defense  now  relied  on  is  that  the  defendant  has  not  and 
never  had  the  ability  to  perform  and  consequently  that  a  decree 
of  performance  would  be  nugatory. 

The  defendant's  title  to  the  land  is  that  of  a  lessee  under  a 
right  of  purchase  lease,  dated  April  1,  1898,  for  twenty-one 
years  from  the  government,  with  the  right  to  obtain  a  patent  in 
fee  at  any  time  after  three  years  provided  he  has  made  certain 
improvements  and  performed  the  conditions  of  the  lease.  See 
Civ.  L.,  Sees.  239-248  One  of  the  conditions  of  the  lease  is  that 
the  lessee  "shall  not  assign  his  said  interest  under  the  said  lease 
or  any  part  thereof  without  the  written  consent  of  the  Com- 
missioner  of  Public  Lands  {Id.  Sec.  245),  and  "the  violation  of 
any  of  the  foregoing  conditions  shall  be  sufficient  cause  for  the 
Commissioner,  with  the  approval  of  the  Governor,  to  take  pos- 
session of  the  demised  premises  without  notice,  demand  or  pre- 
vious entry,  and  with  or  without  legal  process  and  thereby 
determine  the  estate  created  by  such  lease"  (Id,  Sec.  246),  but 
the  lessee  may  surrender  his  lease  at  any  time  if  he  has  per- 
formed its  conditions  up  to  that  time.  Id.  Sec.  245.  The  lessee 
has  not  yet  obtained  a  patent  for  the  land. 

The  Circuit  Judge  seems  to  have  decreed  specific  perform- 
ance on  the  supposition  that  under  the  decision  in  Fishel  v. 
Turner,  13  Haw.  392,  valid  assignments  of  such  leases  could 
be  made  and  agreements  therefor  enforced  irrespective  of  the 
statutory  requirement  of  the  Commissioner's  consent  thereto,  but 
obviously  that  was  an  unwarranted  supposition.  In  that  case 
the  agreement  was  not  to  assign  the  lease  but  to  convey  the  land 
when  the  patent  was  obtained,  and  the  suit  was  not  brought 
until  after  the  patent  was  obtained.  But  should  not  the  decree 
be  sustained  on  other  grounds? 

The  defendant's  contention  is  that  he  cannot  make  a  valid 
assignment  without  the  consent  of  the  Commissioner,  and  that 
since,  so  far  as  appears,  such  consent  has  not  been  given,  an 
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attempted  assignment  would  be  inoperative,  and  that  equity  does 
not  compel  nugatory  acts. 

It  is  true  equity  will  not  as  a  rule  compel  a  conveyance  by 
one  who  has  no  title  at  all,  but  in  general  when  a  vendor  has 
title  to  a  portion  but  not  to  the  whole  of  the  subject  matter, 
although  he  cannot  compel  performance  by  the  purchaser,  yet 
the  latter  may  compel  performance  by  him  so  far  as  possible; 
and  have  compensation  for  the  deficiency.    Fry,  Sp.  Per.,  Sees. 
1223  et  seq.     And  sometimes  the  vendor  is  compelled  to  en- 
deavor to  obtain  a  good  title  if  he  has  contracted  to  convey  one. 
See  Welbom  v.  Sech/rist ,  88  N.  0.  287.    Whether  these  prin- 
ciples would  apply  in  this  case  so  as  to  justify  an  enforcement 
of  specific  performance  if  the  contract  were  to  make  a  good 
assignment  of  the  lease  and  the  estate  thereby  created,  we  need 
not  say.    But  we  may  remark  in  passing  that  it  does  not  appear 
that  the  consent  of  the  Commissioner  cannot  be  obtained  or 
that  any  attempt  has  been  made  by  the  defendant  to  obtain  it. 
It  looks  very  much  as  if  he  did  not  want  to  obtain  it.    It  would 
seem  that  the  burden  would  be  on  him  to  show  that  he  could 
not  obtain  it    Borden  v.  Curtis^  46  N.  J.  Eq.  468.    Plaintiff's 
counsel  say  in  their  brief  that  the  Commissioner  has  informed 
them  that  he  consents  to  such  assignments  almost  as  a  matter 
of  course  and  would  consent  to  this  assignment  upon  proper 
application,  but  there  is  no  evidence  on  this  point. 

As  we  construe  it,  the  contract  was  not  to  make  a  good 
assignment  of  the  lease  and  the  term  but  to  give  up  to  the  plain- 
tiff all  the  defendant's  interest  therein  or  rather  claim  thereto. 
The  words  are,  "sell  and  relinquish  all  claims  and  deeds"  to  the 
lots  in  question.  This  was  not  an  undertaking  to  obtain  the 
consent  of  the  Commissioner  or  to  pass  a  good  title.  '  It  was 
rather  in  the  nature  of  an  agreement  to  release  and  quitclaim. 
In  such  cases  even  the  purchaser  cannot  set  up  defectiveness  of 
title.  Ely,  Sp.  Per.,  Sees.  857,  1287.  Much  less  should  the 
vendor  be  permitted  to  set  up  deficiencies  in  his  own  title.  In 
this  case,  the  circumstances  were  all  known  to  both  parties. 
They  knew  what  they  were  doing.     Whether  this  was  the  con- 
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structioli  placed  upon  the  contract  by  the  plaintiff  and  the 
Judge  below  is  perhaps  not  altogether  clear.  The  prayer  of  the 
bill  in  this  respect  was  that  the  "defendant  be  directed  and  re- 
quired to  make,  execute  and  deliver  to  plaintiff  a  good  and  suf- 
ficient deed  or  assignment  of  his  interest  in  said  land",  &c.,  and 
for  other  relief,  &c.,  and  the  decree  was  that  the  defendant  "ex- 
ecute and  deliver  to  the  plaintiff,  B.  L.  Jones,  a  good  and  suf- 
ficient deed  of  conveyance,  conveying  all  his  right,  title  and 
interest  in  and  to  said  land  and  make  an  assignment  of  his  right 
of  purchase  lease",  &c.  If  this  means  a  deed  good  and  suf- 
ficient in  form  releasing  defendant's  claims,  or  his  right,  title 
and  interest,  we  see  no  objection  to  it.  If  it  means  a  deed  con- 
veying a  good  title  not  subject  to  forfeiture,  in  other  words, 
that  the  defendant  must  procure  the  consent  of  the  Commis- 
sioner, it  goes  too  far.  By  the  terms  of  the  decree,  however,  the 
form  of  the  deed  was  to  be  settled  by  the  Judge,  and  we  will 
presume  that  he  will  settle  it  in  accordance  with  the  views  here 
set  forth. 

The  only  case  cited  contra  by  the  defendant  that  need  be 
specially  noticed  is  that  of  Hurlbut  v,  Kantzkry  112  111.  482, 
That  is  distinguishable  from  this  in  several  respects.  For 
instance,  in  that  case  the  contract  was  to  sell  the  lease  and  not 
merely  the  lessee's  claims  and  the  lessor  not  only  would  not  but 
could  not  consent  to  the  assignment,  for  not  only  had  it  ex- 
pressly refused  to  consent,  but  the  lease  had  been  surrendered 
and  a  new  lease  for  a  different  term  had  been  executed  to  other 
parties. 

The  defendant  here  contracted  to  relinquish  his  claims  to  the 
plaintiff  and  if  the  latter  is  satisfied  with  a  release  of  those 
claims  on  the  faith  that  he  himself  can  obtain  the  Commis- 
sioner's consent,  we  do  not  see  why  the  defendant  should  objects 

The  decree  is  affirmed  on  the  theory  that  it  requires  the  de- 
fendant to  do  what  he  agreed  to  do,  that  is,  merely  release  his 
interest  or  claims,  and  so  far  only  on  this  point.  Xo  objection  is 
made  to  the  other  terms  of  the  decree.     ITie  case  is  remitted  to 
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the  CSrcuit  Judge  for  such  further  proceedings  as  may  be 
necessary^  consistent  with  this  opinion. 

Wiae  d  Ross  for  plaintiff. 

Smith  &  Parsons  for  defendant. 
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Appeal  fbom  Cibcuit  Judge,  Fourth  Circuit. 
Submitted  October  6,  1902.  Decided  October  31,  1902. 

Freak,  C. J.,  Galbraith  and  Perry,  JJ. 

Chapter  64  of  the  Civil  Laws  of  1897,  relating  to  Stamp  Duties,  is  not 
inconsistent  with  the  provisions  of  Section  8  of  Article  1  of  the 
Constitution  of  the  United  States  and  was  continued  in  force  hy 
the  Organic  Act 

The  item  in  the  schedule  of  that  chapter  relating  to  stamps  on  deeds 
does  not  provide  for  unequal  taxation  and  is  not  invalid. 

A  decree  in  equity  required  the  respondent  to  give  to  the  complainant 
a  good  and  sufficient  deed  of  certain  land.  Held,  that  the  giving 
of  an  unstamped  deed  was  not  a  full  compliance  with  the  decree. 


OPINION  OF  THE  COURT  BY  PERRY,  J. 

(Galhraith,  J.,  dissenting.) 

This  19  a  suit  in  equity  for  the  specific  performance  of  a  con- 
tract to  sell  and  convey  land.  After  the  entry  of  a  decree  grant- 
ing the  relief  prayed  for,  the  respondent  in  obedience  to  such 
decree,  executed,  acknowledged  and  filed  a  deed  as  to  the  form  of 
which  no  objection  is  made.  The  respondent,  however,  failed 
and  refused  to  stamp  the  deed  as  provided  by  Chapter  64  of  the 
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Civil  Laws  of  1897.  The  complainant  thereupon  moved  for  an 
order  requiring  the  respondent  to  file  "a  good  and  sufficient 
deed  which  shall  conform  to  the  contract  between  the  parties 
hereto  and  the  final  decree  of  this  court  made  in  this  cause," 
claiming  that  an  unstamped  deed  was  not  a  sufficient  compliance 
with  the  contract  or  decree.  The  court  below  denied  the  motion, 
holding,  as  we  understand  its  written  opinion  on  file,  that  our 
territorial  legislature  has  no  power  to  pass  a  law  providing  for 
the  imposition  or  collection  of  stamp  duties,  that  under  Section 
8  of  Article  1  of  the  Constitution  all  duties  must  be  "uniform 
throughout  the  United  States",  that  if  our  statute  is  permitted 
to  stand  the  stamp  laws  will  not  be  uniform  throughout  the 
United  States,  that  the  enactment  of  such  legislation  is  by  the 
Constitution  reserved  exclusively  to  Congress  and  that  therefore 
Chapter  64  of  the  Civil  Laws  is  unconstitutional  and  void. 

Chapter  64  was  not  specifically  repealed  by  the  Organic  Act, 
although  Chapter  65  immediately  following  it,  relating  to  'T[m- 
port  Duties",  was  so  repealed.  The  reason  for  the  distinction 
is,  of  course,  clear.  Nor  was  Chapter  64  repealed  by  implica- 
tion. Section  6  of  the  Organic  Act  provides  that  "the  laws  of 
Hawaii  not  inconsistent  with  the  Constitution  or  laws  of  the 
United  States  or  the  provisions  of  this  Act  shall  continue  in 
'force,  subject  to  repeal  or  amendment  by  the  legislature  of  Ha- 
waii or  the  Congress  of  the  United  States".  Congress  in  the 
exercise  of  its  power  to  govern  the  Territories  had  the  authority 
to  make  the  provision  just  quoted,  as  also  to  provide,  as  in  Sec- 
tion 55,  "that  the  legislative  power  of  the  Territory  shall  extend 
to  all  rightful  subjects  of  legislation  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States  locally  applicable". 
Taxation, — the  imposition  of  stamp  duties  for  the  purpose  of 
revenue  is  but  a  method  of  taxation — is,  clearly,  a  rightful  sub- 
ject of  legislation.  It  was  the  intention  of  Congress  by  the 
Organic  Act  to  authorize  our  Legislature  to  pass  tax  laws.  This 
is  further  shown  by  other  portions  of  the  Act  The  exercise  of 
this  power  by  the  Territory  is  not  inconsistent  with  the  clause 
of  the  Constitution  relating  to  uniformity.     That  clause,  we 
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have  already  held,  "has  no  application  to  taxes  imposed  by  Ter- 
ritorial legislatures".    Robertson  v.  Pratt^  13  Haw.  590,  59Y. 

That  the  Act  under  consideration  is  constitutional  is  the  con- 
clusion reached  by  United  States  District  Judge  Estee  in  the 
case  of  Achi  v.  Kapiolani  Estate,  Limited,  decided  April  24, 
1901.    See  original  records  in  that  case. 

It  is  also  contended  by  counsel  for  the  respondent, — this 
point  apparently  was  not  presented  or  passed  upon  in  the  court 
below — that  Chapter  64  in  the  item  as  to  stamps  on  deeds  pro- 
vides for  unequal  taxation  and  is  therefore  invalid.  The  tax 
prescribed  is  at  the  following  rates:  $1  on  deeds  up  'to  $500; 
$2  on  deeds  over  $500  and  up  to  $1000;  from  $1000  to 
$10,000,  $3  for  each  $1000  on  the  whole  amount;  from  $10,000 
to  $50,000,  $4  on  each  $1000  of  the  whole  amount;  and  when 
exceeding  $50,000,  $5  for  each  $1000  of  the  whole  amount. 
The  argument  is  that  this  constitutes  unlawful  discrimination 
against  deeds  for  the  higher  amounts.  We  think  that  this 
progressive  tax  is  valid.  The  classification  is  reasonable  and 
justifiable.  There  is  no  reason  for  believing  or  holding  that 
the  burden  thus  imposed  upon  the  wealthier  is  greater  than 
that  imposed  upon  the  less  wealthy.  All  who  are  within  each 
class  are  treated  alike.  On  the  subject  of  taxation  generally 
and  classification  in  particular,  see  Robertson  v.  Pratt,  supra, 
and  cases  there  cited. 

The  objection  that  the  adhesive  stamps  in  use  are  not  author- 
ized by  law  because  they  are  stamps  "of  the  defunct  Republic" 
and  not  issued  in  the  name  of  the  Territory,  is  untenable.  There 
is  nothing  in  the  words,  figures  or  device  used,  which  would 
render  the  stamps  invalid.  The  only  words  denoting  the  gov- 
ernment or  jurisdiction  are  "Hawaiian  Islands."  The  words 
^'Kingdom"  or  'Tlepublic"  do  not  appear. 

For  the  respondent  it  is  further  contended  that  even  though 
the  statute  is  valid  and  in  force,  the  giving  of  an  unstamped 
deed  is  a  sufficient  compliance  wdth  the  decree,  and  that  the 
statute,  if  it  requires  stamps  to  be  affixed,  does  not  place  upon 
the  grantor  the  duty  of  affixing  them.     The  record  before  us 

28-D. 
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does  not  disclose  the  precise  language  of  the  contract  to  convey 
or  of  the  decree;  still  the  proceedings  had,  the  briefs  of  counsel 
and  the  opinion  of  the  court  below  show  that  in  substance  the 
contract  and  the  decree  required  the  respondent  to  give  a  good 
and  sufficient  deed.  The  statute  is  silent  as  to  whether  the 
stamps  shall  be  affixed  by  the  grantor  or  by  the  grantee.  The 
question  before  us  is  whether  the  grantor  has  complied  with 
this  decree  by  tendering  an  unstamped  deed.  Section  927,  Civil 
Laws  of  1897,  reads:  "No  instrument  requiring  to  be  stamped 
shall  be  recorded  by  the  Registrar  of  Conveyances,  or  be  of 
any  validity  in  any  court  of  this  RepubliCy  unless  the  same 
shall  be  properly  stami)ed.  Provided  that  instruments  im- 
properly stamped  may  be  received  in  evidence  in  Courts  of 
Record  if  the  unpaid  duty  and  penalty  be  paid  to  the  clerk  of 
the  court,  and  on  such  payment  being  made  the  clerk  of  the 
court  shall  forward  the  instrument  to  the  Registrar  of  Public 
Accounts  to  be  properly  stamped."  In  view  of  the  provision 
that  an  improperly  stamped  instrument  may  be  received  in 
evidence  and,  apparently,  be  considered  as  valid  upon  payment 
of  the  duty,  a  deed  cannot  be  regarded  as  void  merely  because 
it  lacks  the  necessary  stamps.  A  void  deed  could  not  thus  bo 
given  force  and  effect  Xevertheless  it  is  clear  that  an  un- 
stamped deed  must  be  regarded  as  of  no  validity  or  force  to 
prove,  in  any  court  of  this  Territory,  a  conveyance  to  the 
grantee.  We  think  that  a  substantial  compliance  with  the  de- 
cree requires  that  the  deed  tendered  be  such  as  to  be  valid  for 
this  as  well  as  for  other  purposes  and  therefore  hold  that  the 
duty  is  upon  the  grantor  to  affix  the  stamps.  We  understand 
that  the  practical  oonstruction  of  the  statute  ever  since  its  enact- 
ment has  been  in  accordance  with  this  view. 

The  decree  appealed  from  is  reversed  and  the  cause  remanded 
to  the  Circuit  Judge  of  the  Fourth  Circuit  for  such  further 
proceedings  as  may  be  proper. 

S!mith  &  Pansons  for  complainant. 

Wise  &  Ross  for  respondent. 
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OPINION  OF  GALBRAITH,  J. 

I  concur  in  the  conclusion  announced  by  the  majority  that 
Chapter  64,  C.  L.  is  not  unconstitutional  and  void  but  respect- 
fully dissent  from  the  holding  that  the  grantor  must  pay  the 
stamp  duties  required. 

It  does  seem  anomalous,  at  first  view,  to  find  "stamp  duties"  col- 
lecte<l  under  the  law  of  an  American  Territory,  when  the  Federal 
Constitution  reserves  to  Congress  the  power  to  levy  and  collect 
such  taxes.  However,  upon  consideration,  it  is  clear  that  the  ob- 
jection to  the  legality  of  these  taxes  is  more  to  the  form  than 
substance.  The  revenue  collected  under  Chapter  64,  is  a  tax 
and  the  several  objects  on  which  it  is  levied  are  each  proper 
subjects  of  taxation  by  the  Territorial  Legislature.  The  legis- 
lature of  a  Territory  has  the  undoubted  power  to  require  the 
payment  of  a  fee,  or  tax, — the  amount  of  the  stamp  duty  pre- 
scribed by  the  statute, — as  a  condition  precedent,  to  the  right 
of  any  citizen  or  subject  to  invoke  the  process  of  its  courts,,  and 
likewise  to  demand  the  amount  of  the  stamp  duty  for  the 
privilege  of  having  mimiments  of  title  placed  of  record  by  its 
Registrar  of  Conveyances  and  to  prescribe  as  a  penalty  for  fail- 
ure to  pay  that  the  title  papers  shall  not  be  used  in  its  courts 
until  such  tax  or  duty  is  paid. 

The  fact  that  these  taxes  are  denominated  in  the  statute, 
"stamp  duties,"  does  not  bring  them  within  the  inhibition  of 
the  provisions  of  the  Federal  Constitution  so  long  as  the  ob- 
,  jects  on  which  the  taxes  are  levied  are  proper  subjects  of  taxa- 
tion by  the  Territorial  Legislature.  The  stamps  required  to  be 
attached  to  the  several  documents  are  really  only  receipts  for 
the  taxes  levied  and  evidence  of  the  payment  thereof. 

The  decree  in  the  suit  for  specific  performance  directed  the 
defendant  to  execute  to  the  plaintiff  "a  good  and  sufficient  deed" 
(ante  p.  176).  The  defendant  in  pursuance  of  that  decree  ten- 
dered a  deed  presumably  "good  and  sufficient"  in  form  but  the 
stamp  duties  prescribed  by  the  statute  had  not  been  paid.  The 
motion  and  application  to  the  court  was  to  require  tlie  defend- 
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ant  to  pay  the  "stamp  duties."  The  motion  was  denied  and 
the  plaintiff  appealed. 

It  seems  to  me  that  the  ruling  of  the  court  below  ought  to 
l3e  sustained  on  the  ground  that  neither  the  law  nor  the  decree 
^require  the  grantor  to  pay  the  stamp  duties  and  that  if  the  deed 
tendered  was  "good  and  sufficient"  in  form,  as  we  are  bound 
to  presume  it  was  in  the  absence  of  any  objection,  it  was  a  com- 
pliance with  the  decree  and  all  that  the  plaintiff  had  a  right 
to  demand.  The  decree  only  required  that  he  should  execute 
a  conveyance  that  would  pass  all  of  his  title  to  the  plaintiff. 

It  is  scarcely  necessarv'  to  cite  authorities  to  sustain  the  pro- 
position that  a  deed  good  and  saifficient  in  form  is  as  effectual 
to  pass  title  from  tlie  grantor  to  the  grantee  without  stamps  h* 
with  them.  A  deed  properly  stamped  neither  conveys  more 
nor  less  than  the  same  deed  would  without  the  stamps.  Thia 
being  true  it  was  not  necessary  for  the  grantor  to  pay  the  stamp 
duties  in  order  to  comply  with  the  decree  of  the  court  unless  it 
was  his  duty  to  do  so  uy  the  terms  of  the  statute. 

It  will  be  observed  that  the  statute  (Section  918  C.  L.)  pre- 
scribes that  "there  shall  be  due  and  payable  to  the  government" 
*  *  *  "the  several  sums  for  stamp  duty"  but  is  silent  as  to 
who  shall  x>ay  this  duty.  To  require  the  grantor  t6  pay  the 
stamp  duty  is  to  read  into  this  statute  words  omitted  by  the 
legislature. 

Section  925  sets  out  a  penalty  for  failure  to  record  a  deed  or 
other  instrument  within  three  months  (from  the  date  of  its  ex- 
ecution) and  section  929  prescribes  a  further  penalty  and  reads 
in  part  "no  instrument  requiring  to  be  stamped  shall  be  recorded 
by  the  registrar  of  conveyances,  or  be  of  any  validity  in  any  court 
of  this  Republic,  unless  the  same  shall  be  properly  stamped." 

There  is  nothing  in  any  of  these  statutes  providing  that  an 
imstamped  deed  is  void  or  ineffectual  to  convey  the  grantor^s 
title. 

Section  1835  provides  that  the  Registrar  of  Conveyances  shall 
be  entitled  "to  demand  and  receive"  certain  fees:  Section  1852, 
prescribes  that  "all  deeds     *     *     *     shall  be  recorded  in  \he 


TOMIKAWA  r.  GAMA,  437 

office  of  the  Registrar  of  Conveyances,"  etc.  These  statutes  are 
likewise  silent  on  the  subject  as  to  who  shall  pay  the  registra- 
tion fees.  There  is  the  same  authority,  no  more  and  no  less, 
for  the  contention  that  the  grantor  shall  pay  the  registration  fee 
for  recording  this  deed  as  there  is  for  that  he  shall  pay  the  stamp 
duty.  The  argument  to  sustain  the  one  contention  will  with 
equal  force  uphold  the  other. 

The  statute  declares  that  the  stamp  duty  shall  bo  paid  a^so 
that  the  deed  shall  be  recorded,  but  does  not  state  who  shall  pay 
either  the  stamp  duty  or  the  recording  fee.  The  stamp  duty 
need  not  be  paid  at  the  time  of  the  execution  of  the  deed.  It 
may  be  paid,  without  penalty,  at  any  time  within  three  months 
from  that  date,  (Sec.  926  0.  L.).  This  section  seems  to  be  a 
complete  answer  to  the  contention  that  the  grantor  should  pay 
this  duty.  The  penalty  for  failure  to  pay  the  stamp  duty  is  a 
denial  of  registration  for  the  deed  and  its  use  in  the  courts  and 
the  penalty  for  failure  to  record  is  that  the  deed  shall  be  void 
as  to  all  subsequent  purchasers  for  value  without  actual  notice 
of  the  deed.  The  grantor  has  no  particular  interest  in  avoiding 
these  several  penalties  while  the  grantee  has  and  he  also  has  it 
in  his  power  to  avoid  each  and  all  of  them  if  he  desires  to  do  so* 

The  deed  tendered,  it  seems  to  me,  being  "good  and  suffi- 
cient" in  form  and  properly  executed,  was  a  full  compliance 
with  the  terms  of  the  decree  and  the  motion  should  have  been 
denied  and  this  appeal  should  be  dismissed. 
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ROBERT  HIND  v,  EBEN  P.  LOW. 

Appeal  fkom  Circuit  Judge,  FntST  Circuit. 

SuBMiTi'ED  October  14,  1902.        Decided  November  7,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

A  partnership  of  indefinite  duration  may  be  diasolved  at  will,  and 
one  formed  for  a  specified  period  may  be  dissolved  in  equity  for 
.  cause,  and  probably  it  may  be  dissolved  at  will  before  the  expira- 
tion of  such  period,  though  the  one  so  dissolving  It  will  be  liable 
to  an  action  for  damages  for  breach  of  contract  and  may  be  denied 
assistance  in  equity. 

But  if  the  agreement  of  partnership,  though  specifying  a  definite  term, 
also  provides  that  the  partnership  may  be  dissolved  at  the  will 
of  any  partner  at  any  time,  any  partner  may  so  dissolve  it  at  will 
without  liability  to  action  for  breach  of  contract  or  denial  of 
assistance  in  equity  in  respect  to  an  accounting  and  winding  up. 
The  agreement  in  question  is  held  to  be  of  this  character. 

The  court  should  not  interpolate  words  in  a  contract  unless  necessary 
to  effectuate  the  intention  of  the  parties  as  gathered  from  the 
whole  Instrument. 

An  agreement  to  arbitrate  which  is  general  and  does  not  make  sub- 
mission to  arbitration  a  condition  precedent  to  the  right  to  sue 
does  not  prevent  suit  without  first  submitting  to  arbitration. 

OPINION  OF  THE  COURT  BY  FREAR.  C.J. 


This  is  a  bill  for  an  accounting  and  for  winding  up  a  partner- 
ship. The  bill  sets  out  the  agreement  of  partnership,  dated 
October  1,  1893,  between  the  plaintiff  and  defendant,  under 
which  thev  have  ever  since  conducted  a  large  stock  ranch  at 
Kohala  on  the  island  of  Hawaii;  also  certain  reasons  whv  the 
plaintiff  desires  a  dissolution  of  the  partnership,  the  fact  that  he 
has  notified  the  defendant  that  it  is  dissolved,  has  demanded  a 
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settlement,  the  defendant's  refusal,  etc.,  and  prays  for  an 
accounting  and  a  sale  of  the  property  and  distribution  of  the 
proceeds.  The  answer,  which,  like  the  bill,  is  somewhat  lengthy, 
goes  into  the  various  reasons  alleged  by  the  plaintiff  for  his  de- 
sire to  dissolve  the  partnership,  and  allegles  that  no  good  cause 
exists  for  its  dissolution,  and  that  by  the  terms  of  the  agreement 
the  partnership  is  to  continue  for  the  term  of  twenty-five  years 
and  misunderstandings  are  to  be  settled  by  arbitration. 

The  Circuit  Judge,  treating  the  answer  as  a  demurrer,  over- 
ruled it  on  the  ground  that  the  partnership  could  be  dissolved 
at  will  under  the  terms  of  the  agreement.  He  did  not  go  into 
the  question  of  arbitration.     The  defendant  appealed. 

The  only  questions  before  us  are  whether  the  agreement  per- 
mits a  dissolution  of  the  partnership  by  one  of  the  partners 
without  cause  before  the  expiration  of  the  twenty-five  yeaw 
for  which  the  partnership  was  formed,  and.  whether  the  pro- 
vision for  arbitration  prevents  the  plaintiff  from  coming  into 
equity. 

There  is  no  doubt  that  a  partnership  formed  for  no  particular 
period  may  be  dissolved  at  will  by  any  partner,  and  that  a  part- 
nership formed  for  a  particular  period  may  be  dissolved  for 
cause  in  equity  before  the  expiration  of  that  period.  And  prob- 
ably the  preponderance  of  authority  at  the  present  time  sup- 
ports the  view  that  a  partnership,  though  formed  for  a  particular 
period,  may  be  terminated  at  will  by  any  partner  before  the 
expiration  of  that  period,  although  by  doing  so  such  partner 
renders  himself  liable  to  an  action  for  damages  for  breach  of 
contract  and  may  be  denied  the  assistance  of  a  court  of  equity. 

See  Karrick  v,  Hmmamany  168  U.  S.  328;  Lapenta  v.  Lettveri, 
72  Conn.  377;  Shumaker,  Paxtn.,  409-414;  2  Bates,  Partn., 
§577;  Mechem,  Partn.,  §239.  But,  although  a  partnership  is 
formed  for  a  definite  period  so  as  to  continue  for  that  period, 
unless  sooner  dissolved,  and  so  as  to  determine  bv  limitation  at 
the  expiration  of  that  period,  unless  further  continued  by  a 
new  agreement,  express  or  implied,  the  agreement  of  partner^ 
ship  may  contain  a  provision  that  the  partnership  may  be  dis- 
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solved  before  the  expiration  of  the  specified  period  upon  the  hap- 
pening of  certain  contingencies  or  at  the  will  of  any  partner,  in 
which  case,  if  any  partner,  in  accordance  with  such  provision, 
dissolves  the  partnership  before  the  expiration  of  such  period,  he 
will  not  be  liable  in  an  action  for  damages  or  denied  assistance  in 
equity.    See  Stcift  v.  Wardy  80  la,  700. 

The  plaintiff's  contention  is  that  the  agreement  in  question 

is  of  this  last  above  mentioned  kind,  and  that  the  partnership 

in  question  may  be  dissolved  at  will  by  either  partner.     The 

question  is  therefore  whether  that  is  the  proper  construction  of 

the  agreement    The  clauses  bearing  upon  this  question  are  the 

following: 

"The  said  parties  agree  to  associate  themselves  as  Copartners, 
for  a  period  of  twenty-fi.ve  years  from  this  date,  in  the  business," 
&c. 

"And  further,  should  either  partner  desire ^  or  should  death 
of  either  of  the  parties,  or  other  reasons,  make  it  necessary, 
they,  the  said  copartners,  will  each  to  the  other,  or,  in  case  of 
death  of  either,  the  surviving  party  to  the  executors  or  adminis- 
trators of  the  party  deceased,  msie  a.  full,  accurate  and  final 
account  of  the  condition  of  the  partnership  as  aforesaid,  and 
will,  fairly  and  accurately,  adjust  the  same.  And  also  upon 
taking  in  inventory  of  said  Capital  Stock,  with  increase  and 
profit  thereon,  which  shall  appear  or  is  found  to  be  remaining, 
all  such  remainder  shall  be  equally  apportioned  and  divided 
between  them,  the  said  copartners,  their  executors  or  adminis- 
trators, share  and  share  alike." 

"It  is  also  agreed,  should  either  partner  desire  to  retire  or 
wish  to  sell  his  half  interest,  the  retiring  partner  should  give 
the  refusal  and  first  chance  to  his  partner  to  buy  all  his  title 
and  interest  in  said  Copartnership." 

The  plaintiff  contends  that  the  second  of  these  quoted  para- 
graphs, fortified  by  the  third,  makes  the  partnership  terminable 
at  the  "desire"  of  either  partner.  Counsel  for  the  defendant 
contend  that  the  second  paragraph,  if  read  literally,  is  incon- 
sistent with  the  first,  and  that  consequently  in  order  to  hai> 
monize  them,  the  second  paragraph,  which,  if  either,  is  the  am- 
biguous one,  should  not  be  construed  literally.  Counsel  differ 
as  to  just  how  it  should  be  construed  to  make  it  harmonize  with 
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the  first  paragraph.  One  contends  that  it  should  be  held  to 
mean  that  the  partnen&hip  may  be  terminated  at  the  "desire^* 
of  either  party  "for  cause,"  although  nothing  is  said  about 
cause.  The  others  contend  that  it  should  be  so  terminable 
"after  the  expiration  of  the  twenty-five  years,"  although  nothing 
is  said  as  to  the  time  when  the  desire  may  be  exercised. 

The  presumption  is  that  the  parties  meant  just  what  they 
said,  and  the  court  should  not  add  to  the  language  of  the  agrees 
ment  unless  it  is  clear  from  the  whole  instrument  that  that  is 
necessary  in  order  to  effectuate  the  intention  of  the  parties.  The 
view  that  the  parties  meant  what  they  said  when  they  wrote 
"desire"  in  the  second  and  third  of  these  paragraphs  withoui 
qualification,  is  supported  by  several  other  considerations.  For 
instance,  in  the  same  sentence  in  the  second  paragraph,  and  in 
immediate  connection  with  "desire,"  two  other  causes  of  disso- 
lution are  mentioned,  namely,  "death  of  either  of  the  parties," 
and  "other  reasons,"  each  of  which  obviously  had  reference  to 
the  time  within  the  twenty-five  years.  The  third  paragraph 
also  obviously  had  reference  to  the  same  period.  It  may  be 
added  that  the  partnership  would  terminate  ipso  facto  under 
the  first  paragraph  at  the  end  of  the  prescribed  period  and  that 
there  was  therefore  no  occasion  for  a  provision  that  it  might 
be  terminated  at  "desire"  thereafter.  Furthermore,  there  is  no 
necessary  inconsistency  between  the  first  and  second  paragraphs. 
The  two  may  be  construed  together  as  meaning  that  the  part- 
nership should  continue  for  twenty-five  years  and  then  deter- 
mine, unless  determined  sooner  or  continued  longer  by  some 
further  act  or  event.  It  is  common  to  insert  in  agreements  of 
partnership  for  a  specified  period  a  provision  for  dissolution  at 
will  after  a  certain  time  within  such  period,  and,  if  that  can  be 
done,  it  can  with  equal  consistency,  if  not  so  wisely,  be  agreed 
that  that  option  may  be  exercised  at  any  time.  A  form  for  just 
such  an  agreement  is  found  in  Jones'  Forms,  5th  Ed.,  632. 

The  clause  relating  to  arbitration  is  as  follows: 

'TLt  is  also  agreed  that  in  case  of  a  misunderstanding  arising 
with  the  partners  hereto,  which  cannot  be  settled  between  them- 
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selves,  such  difference  of  opinion  shall  be  settled  by  arbitration, 
upon  the  following  conditions  to  wit:  Each  party  to  choose  one 
arbitrator,  which  two  thus  elected  shall  choose  a  third ;  the  three 
thus  chosen  to  determine  the  merits  of  the  case,  and  arrange 
the  basis  of  a  settlement" 

It  is  difficult  to  see  how  a  question  of  the  "desire"  of  one 
of  the  partnere  to  terminate  the  partnership  could  come  within 
the  scope  of  this  provision  or  be  a  suitable  matter  for  arbitration. 
But,  however  that  may  be,  it  is  well  settled  that  an  agreement 
to  arbitrate  which,  as  here,  is  general  and  does  not  make  a  sub- 
mission to  arbitration  a  condition  precedent  to  the  right  to  sue, 
does  not  prevent  suit  without  previous  arbitration.  Pearl  v. 
HarriSj  121  Mass.  390;  Hamiltm  v.  Home  In^.  Go.y  137  U.  S. 
370;  Kinney  v.  Baltimore  d  0.  Emp,  As8,y  15  L.  R  A.  (W. 
Va.)  192  and  Note;  2  Am.  &  Eng.  Enc.  Law,  2nd.  Ed.  570 
et  seq. 

The  decision  and  decree  appealed  from  are  affirmed  and  tlie 
case  remitted  to  the  Circuit  Judge  for  such  further  proceedings 
as  may  be  proper. 

Kinnej/y  Ballou  &  McClanahan  and  H.  A.  Bigelmo  and 
S.  H.  Derby  for  plaintiff. 

T.  I.  Dillon^  J.  A,  Magoon,  J.  Lightfoot  and  E.  C.  Peters 
for  defendant. 
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IN    THE    MATTER    OF    THE    GUARDIANSHIP    OF 

JAMES  HOARE,  a  Minor. 

Appeal  from  Circuit  Judge,  First  Circuit. 

Submitted  October  14,  1902.        Decided  November  7,  1902. 

Frear,  C. J.,  (talbraith  and  Perry,  JJ. 

If  a  guardian  mixes  the  trust  funds  with  his  own  and  keei>8  no  separ- 
ate account  which  is  complete,  reliable  or  satisfactory,  he  must 
be  charged  with  interest  upon  money  which  he  permits  to  lie 
idle  for  an  unreasonable  length  of  time. 

A  guardian  is  chargeable  not  only  with  rents  actually  received  by 
him  from  the  property  of  his  ward  but  also  with  such  additional 
rents  as  he  would  have  obtained  had  he  faithfully  and  diligently 
discharged  his  duties. 

While  a  guardian  should  be  allowed  all  sums  reasonably  necessary 
for  the  maintenance  of  the  ward  and  paid  by  him  for  such  pur- 
pose out  of  the  income  of  the  estaite,  still,  where  it  appears  that 
such  payments  were  made  by  a  deceased  guardian,  not  at  regular 
intervals  or  in  regular  amounts,  but  only  irregularly  as  necessity 
required,  the  guardian's  estate  cannot,  upon  an  accounting  by 
the  executor  of  the  will  of  the  deceased  guardian,  be  alio^.o..,  in 
addition  to  payments  shown  to  have  been  actually  made,  a  lump 

sum  for  further  payments  not  shown  to  have  been  made  but  based 
merely  upon  conjecture. 

A  guardian  who  is  guilty  of  gross  negligence  in  the  performance  of 
his  duties  is  not  entitled  to  commissions. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

A.  Bosa  wag,  on  May  4,  1880,  appointed  guardian  of  the 
estate  of  Tames  Hoare,  a  minor.  The  first  annual  account  was 
filed  by  him  on  July  15,  1881.  He  died  in  September,  1898, 
without  having  rendered  any  other  account  of  his  administration 
of  the  trust.     After  motion  therefor,  the  executor  of  the  will 
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of  the  deceased  gnardian  filed,  in  1901,  an  account  of  receipts 
and  expenditure©  purporting  to  cover  the  period  from  July, 
1881.  This  account  and  a  supplement  thereto  subsequently 
filed,  were  examined  and  reported  upon  by  a  Master.  The 
latter's  report  was,  after  exceptions  and  hearing  thereon, 
confirmed  by  the  probate  court,  and  it  is  from  that  decree  of 
confirmation  that  this  appeal  is  taken. 

Four  points  are  relied  upon  by  the  executor  appellant.  The 
first  is  that  the  Master  erred  in  surcharging  the  guardian  ^vitll 
interest  on  the  sum  of  $284.07  found  by  the  Master  to  have 
been  on  hand  and  uninvested  for  a  period  of  eleven  years.  To 
the  finding  itself  no  objection  is  made,  but  the  contention  i3 
that  it  was  not  only  proper  but  necessary  for  the  guardian  to 
retain  that  small  sum  on  hand  in  order  to  meet  contingent  ex- 
penses. Under  some  circumstances,  the  retention  by  a  guardian 
of  a  small  sum  of  money,  iminvested,  would  be  justifiable  and 
he  would  not  be  chargeable  with  interest  for  so  retaining  it,  but 
such  a  case  is  not  here  presented.  It  appears  from  the  report 
of  the  Master  and  otherwise  from  the  record  that  the  guardian 
in  the  case  at  bar  did  not  keep  the  funds  of  his  ward  entirely 
separate  from  but  mixed  them  with  his  own,  that  he  kept  no 
reliable  or  satisfactory'  account  of  his  receipts  or  expenditures 
in  his  trust  capacity,  that  for  a  period  of  over  nineteen  years 
no  account  of  his  doings  was  filed  in  court,  and  that  in  other 
respects  he  was  guilty  of  negligence  in  the  administration  of  his 
trust.  Under  these  circumstances,  the  guardian  was  properly 
charged  with  interest  upon  the  sum  which  he  failed  to  invest 
for  the  period  stated.  See  Knotdton  v.  Bradley,  17  N.  H. 
458,  460;  Starrett  v,  Jameson,  29  Me.  504,  506;  MulhoUund^s 
Estate,  176  Pa.  St.  411,  417;  15  Am.  &  Eng.  Encycl.  Law, 
2nd  Ed.,  95. 

The  second  point  is,  "that  the  computation  of  rents  by  the 
Master  in  his  report  was  grossly  erroneous  and  unfair  to  the 
estate"  of  the  deceased  guardian.  The  estate  of  the  ward  at  the 
time  of  the  institution  of  the  trust  consisted,  with  but  slight 
exceptions,  of  a  certain  piece  of  land  with  the  buildings  thereon 
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situate  at  or  near  the  comer  of  Alakea  and  King  streets  in  this 
city.  On  July  25,  1881,  certain  adjoining  land  was,  by  leave 
of  court,  purchased  by  the  guardian  for  $1010,  and  the  whole 
property  was  thereupon  mortgaged  for  the  sum  of  $2300.  Of 
the  sum  thus  borrowed,  about  $1300  was  used  in  repairing  the 
buildings  upon  the  entire  property.  The  mortgage  was  fore- 
closed on  November  1,  1892,  and  the  property  sold.  The  main 
source  of  income  of  the  estate  was  the  rent  derived  from  these 
premises.  The  Master,  whose  report  shows  that  his  work  was 
done  with  much  care  and  with  thoroughness,  found,  and  the 
correctness  of  the  finding  is  not  questioned,  that  the  rent  account 
kept  by  the  guardian  was  incomplete  and  cannot  be  relied  on 
as  showing  total  rents  collected.  Following  the  statement  of 
this  finding  the  Master  says  in  his  report:  "I  think  that  from 
the  time  the  first  marked  decline  in  rents  begins  the  guardian 
should  be  charged,  not  with  the  rent  shown  in  his  final  account 
and  the  additional  vouchers  filed  with  me,  but  with  the  amount 
of  rental  the  estate  was  capable  of  producing  as  shown  by  the 
rents  accruing  in  preceding  years  and  actually  collected  and  that 
in  determining  this  water  rates  paid  by  tenants  should  be  in- 
cluded as  being  rent  under  a  diflferent  name."  The  principle 
so  adopted  was,  we  think,  correct  and  applicable.  A  guardian 
is  chargeable  not  only  with  the  rents  actually  received  but  also 
with  such  additional  rents  as  he  would  have  obtained  had  he 
faithfully  and  diligently  discharged  his  duties  in  that  respect. 
The  Master  found  tuat  the  guardian  was  not  diligent  in  the 
collection  of  rents  or  careful  in  the  choice  of  tenants. 

The  rents  actually  received  were,  as  shown  by  the  final 
accounts  of  the  guardian :  1880,  $191.00;  1881,  $372.50;  1882, 
$036.25;  1883,  $668.75;  1884,  $508.45;  and,  not  including 
water  rates,  1885,  $222.25;  1886,  $170.00;  1887,  $343.00; 
1889,  $323.00;  1890,  $289.00;  1891,  $475.00;  1892,  $201.75. 
The  Master  recommended  that  the  guardian  be  charged  with 
the  rent  actually  received,  that  accrued  in  1880,  1881,  1882 
and  1883  as  appears  in  the  guardian's  account  and  that  for  the 
years  1884  to  1892,  8  10-12  years,  he  be  charged  with  the  sum 
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of  $668.75  per  year,  that  being  the  total  collected  in  1883  and 
giving,  in  the  Master's  opinion,  the  most  reliable  evidence  of 
the  income  which  the  estate  with  reasonable  care  was  capable 
of  producing.  For  the  appellant  it  is  contended  that  this  esti- 
mate is  too  high  and  unfair  because  the  buildings,  although 
repaired  in  1881,  must  have  been  again  in  need  of  repairs  in 
the  later  years  of  the  term  under  consideration  The  Master 
in  his  report  says  that  some  evidence  was  adduced  by  the  execu- 
tor bearing  upon  this  point,  but  made  no  express  finding  as  to 
the  condition  of  the  buildings  at  the  time  in  question.  In  this 
connection,  we  must  call  attention  to  the  fact  that  no  transcript 
of  the  evidence  taken  before  the  Master  has  been  furnished  us 
on  this  appeal  and  that  therefore  the  Master's  findings  and  the 
decree  appealed  from  must  be  sustained  unless  error  appears  on 
the  face  of  the  report 

It  is  due  to  the  neglect  of  the  guardian  alone  that  more 
definite  data  were  not  available  for  the  assistance  of  the  Master 
or  of  the  court  in  determining  the  true  state  of  the  account.  We 
cannot,  as  the  record  now  stands,  say  that  the  Master  has  erred 
in  his  statement  of  the  account  or,  with  assurance,  that  we  can 
make  a  different  finding  more  in  conformity  with  justice. 
"Having  no  certain  and  reliable  data  on  which  to  proceed,  he" 
(the  Master)  "was  authorized  to  exercise  a  sound  discretion, 
upon  the  whole  evidence  presented,  and  so  to  state  his  account 
as  to  do  justice  to  all  persons,  as  nearly  as  practicable.  *  *  * 
And  the  defendant,  who  by  his  negligence  has  caused  this 
necessity,  is  not  in  a  position  to  complain." — }fil1er  v,  Whittierj 
36  Me.  577,  585. 

The  claim  that  the  Master  has  twice  charged  against  the 
guardian  a  certain  item  of  $714  for  rents,  we  find  to  be  un- 
supported by  the  record. 

The  appellant's  third  point  is,  "that  the  jx)rtion  of  the  Mas- 
ter's report  in  which  he  totally  disallowed  all  amounts  filed  for 
the  support  of  the  ward  according  to  the  calculation  in  said 
account — was  erroneous  and  that  said  account  for  support  of 
ward  should  have  been  allowed."     It  is;  inaccurate  to  sav  that 


GUARDIANSHIP  OF  HOARE  447 

the  Master  disallowed  all  amounts  claimed  for  the  support  of 
the  ward.  In  the  original  account  appear  items  of  this  class 
in  the  total  sum  of  $158.00  and  these  were  allowed.  So,  too, 
the  Master  allowed,  out  of  a  total  of  $195.00  claimed  in  the 
supplementary  account,  items  to  the  amount  of  $150.00  for 
which  vouchers  were  produced.  He  did  disallow,  however,  the 
balance  of  $45.00  of  these  items  and  also  the  item  of  $1290.00 
claimed  in  the  supplementary  account.  Of  the  last  mentioned 
item  the  Master  says:  "There  is  a  claim  in  the  supplemental 
account  for  $1290.00  for  support  of  the  ward,  being  calculated 
at  $10.00  a  month  for  all  months^  1880  to  1892  inclusive,  in 
which  no  payments  for  support  appear.  But  the  vouchers  ss 
far  as  they  do  appear  show  that  the  guardian  did  not  regularly 
pay  $10.00  a  month  or  pay  any  regular  allowance.  The  ward 
was  during  this  period  cared  for  by  his  grandaunt  Waikane. 
A  receipt  by  her  dated  December  17,  1887,  for  moneys  re- 
ceived in  October,  November  and  December,  1887,  shows  pay- 
ment to  her  for  ward's  support  of  $5.00  in  October,  $3.00  in 
November,  $15.00  in  December.  A  letter  from  her  to  the 
guardian  of  November  5,  1885,  acknowledges  receipt  of  $10.00 
and  at  once  asks  for  more  for  school  books,  hat,  shoes,  etc.  It 
is  quite  possible  that  she  asked  for  money  only  as  there  was 
special  need  and  the  guardian  paid  irregularly.  There  being  no 
proof  that  a  regular  allowance  was  made  Waikane,  the  guardian 
of  the  person  of  James  Hoare  by  the  guardian  of  the  estate,  T 
recommend  the  disallowance  of  this  item." 

As  stated  by  the  Master  and  as  appears  from  the  supplemental 
account  itself,  the  amount  of  $1200.00  was  arrived  at  by  the 
executor  simply  by  ascertaining  the  number  of  months  during 
which  no  payments  appeared  in  the  accounts,  129,  and  then 
claiming  a  payment  of  $10.00  for  each  of  those  months, — ^by 
pure  conjecture  and  not  othenvise.  The  finding  of  the  Master 
that  there  is  no  proof  of  a  regular  allowance  to  the  guardian  of 
the  person  but  that  on  the  contrary  the  payments  appeared  to 
be  at  irregular  intervals  as  necessity  required,  cannot,  upon  the 
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state  of  the  record  already  alluded  to,  be  disturbed.  The  dis- 
allowances are  confirmed. 

The  executor  claimed  in  the  account  $409.10  as  commissions 
of  the  guardian.  Of  this,  $38.64,  allowed  upon  the  filing  of 
the  first  annual  account,  was  allowed  by  the  Master,  and  the 
remainder  disallowed.  In  this  it  is  contended, — ^fourth  point — 
that  there  was  error.  We  think  otherwise.  "The  law  is  clear 
that  statutory  commissions  are  provided  for  the  faithful  and 
proper  execution  of  trusts  and  where  an  administrator  does  not 
comply  with  the  duties  devolved  upon  him  by  his  appointment, 
he  is  not  entitled  to  commissions." — In  re  Estate  of  AkanOj 
11  Haw.  420,  422.  The  same  rule  applies  to  guardians.  See 
In  re  Estate  of  Joseph  Laza/rubSy  13  Haw.  242,  245,  and 
In  re  Estate  of  Alinaj  lb.  388,  390.  Under  the  circumstances 
of  this  case,  already  recited,  the  ruling  of  the  Master  in  this 
respect  is  sustained. 

The  decree  appealed  from  is  affirmed. 

L.  Andrews  for  executor  of  will  of  guardian. 

Kinney y  Bailou  &  McGlanat/an  and  H.  A.  Bigelow  for  ward. 


H.  HAOKFELD  &  Co.,  Limited,  PlaintiflF  in  Error,  v.  HILO 
RAILROAD  Co.,  Limited,  Defendant  in  Error. 

Ebror  to  Circuit  Court,  Fourth  Circuit. 

Submitted  October  11,  1902.     Decided  Xovembeb  10,  1902. 

Galbraith  and  Perry,  JJ.,  and  Circuit  Judge  Robinson  in 

PLACE   of   FrEAR,    C.J.,   DISQUALIFIED. 

A  material-man  of  a  sub-contractor  la  one  of  the  class  designated  by 
Section  1  of  Chapter  21  of  the  Laws  of  1888  as  entitled  to  the 
lien  therein  provided  for. 


HACKFELD  &  CO.  i\  HILO  R.  R.  CO.  44? 

Such  marterial-m<an  is  given  the  lien  by  the  statute  even  though  no 
contract  to  furnish  th«  materials  is  entered  into  by  him  with  the 
owner  of  the  structure. 

A  material-man  has  a  right  to  rely  upon  the  lion  given  him  by  law  as 
well  as  upon  the  personal  liability  of  the  sub-contractor  and  the 
presumption  is,  in  the  absence  of  any  <)howing  to  the  coitrary, 
that  im  furnishing  the  materials  he  intends  to  avail  himself  of 
both  remedies  so  far  as  necessary. 

The  fact  that  the  materials  are  charged  on  the  material-man's  books 
to  the  contractor  alone  affords  some  evidence  that  they  were 
furnished  on  his  credit,  but  is  not  prima  facie  evidence  that  his 
credit  was  relied  on  to  the  exclusion  of  the  credit  of  the  building. 

Cash  advanced  to  a  sub-contractor  to  be  used  by  him  in  paying  the 
laborers  engaged  in  grading  the  line  of  a  railroad,  is  not,  within 
the  meaning  of  the  statute,  either  labor  or  material  to  be  used  in 
the  conntruction  of  such  railroad. 

When  the  declaration  has  been  filed  and  process  issued,  with  the  in- 
tent that  service  be  made  promptly,  proceedings  have  been  "com- 
menced" within  the  meaning  of  the  provisions  of  Section  2  of 
Chapter  21  of  the  Laws  of  1888  that  "the  lien  shall  continue  for 
three  months,  anu  no  longer,  •  •  •  •  unless  the  same  shall 
have  been  satisfied  or  proceedings  commenced  to  collect  the  amount 
duj&  thereon  by  enforcing  the  same.' 


»> 


OPINION  OF  THE  COURT  BY  PERRY,  J. 

H.  Hackfeld  &  Co.,  Ltd.,  brought  an  action  in  the  Circuit 
Court  of  the  Fourth  Circuit  to  enforce  a  lien  claimed  against 
certain  property  of  the  defendant.  The  case  was  tried  without 
a  jury  and  judgment  rendered  for  the  defendant  Thereupon 
a  petition  for  a  writ  of  error  was  filed,  error  being  assigned  in 
certain  findings  of  fact  and  rulings  of  law  made  by  the  trial 
court.     Undisputed  evidence  shows  the  following  facts: 

On  April  5,  1900,  J.  II.  Smith  and  W.  W.  Corey,  copart- 
ners, entered  into  a  contract  with  the  Hilo  R.  R.  Co.  whereby 
they  agreed  to  do,  according  to  certain  specifications,  all  the 
grading  necessary  for  the  construction  of  "the  Ililo  railroad  for 
a  distance  of  about  ten  miles,  being  from  station  431  at  the 
southerly  limit  of  the  Olaa    Cane  Land  to  the    Lava  Flow  of 

29-D. 
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1840."  On  the  10th  of  the  same  month,  Herman  Elderts 
agreed  with  Smith  and  Corey  to  grade  all  of  that  portion  of 
the  road  lying  between  stations  431  and  642.  Thereafter  Hack- 
feld  &  Co.,  the  present  plaintiffs,  agreed  to  furnish  and  did 
furnish  to  Elderts  certain  wheelbarrows,  tools,  blasting  powder, 
lumber  and  other  material,  to  be  used  in  the  construction  of  said 
road-bed,  and  also  furnished  cash  with  which  Eldertd  was  to  pay 
the  laborers  employed.  The  bill  of  particulars  made  a  part  of 
the  notice  of  lien  and  declaration  in  this  action  is  a  correct  state- 
ment of  the  items  so  furnished  by  the  plaintiff  to  Elderts,  The 
work  done  by  Elderts  was  completed  on  October  4,  1900.  A 
part  of  the  cash  advanced  was  repaid,  but  the  balance  of  the 
debt  due  for  the  money  loaned  and  for  the  materials  furnished 
is  still  due  and  unpaid.  For  the  amount  of  all  of  such  unpaid 
balance  the  plaintiff  claims  a  lien  upon  the  railroad  and  its 
appurtenances.  Notice  of  such  lien  was  filed  on  December  19, 
1900. 

The  trial  court  found,  in  substance,  the  foregoing  facts.  The 
follomng  findings  of  facts  and  rulings  of  law  were  also  made: 

"10.  That  the  evidence  in  this  case  shows  quite  clearly  and 
satisfactorily  that  the  plaintiff  herein  never  had  a  contract,  writ- 
ten or  oral,  expressed  or  implied,  with  the  defendants  Smith 
and  Corey  or  the  Hilo  K.  R.  Co.,  Limited. 

"11.  That  no  privity  existed  between  the  plaintiff  herein 
and  the  Hilo  R.  R.  Co.,  Limited,  or  Smith  and  Corey,  in  respect 
of  the  transaction  out  of  which  this  litigation  grew. 

"13.  That  no  assignment  of  his  contract  or  agreement  with 
Smith  and  Corey  by  the  sub-contractor,  Herman  Elderts,  co- 
defendant  herein,  was  made  to  the  plaintiff,  nor  was  any  sub- 
stitution of  parties  plaintiff  sought  or  obtained  by  said  plaintiff 
prior  to  the  filing  of  the  lien  by  the  plaintiff,  or  prior  to  the 
bringing  of  this  suit,  or  at  any  other  time,  or  at  all. 

"1.  Tlie  court  concludes  that  in  the  absence  of  an  assign- 
ment to  which  the  owners  or  original  contractors  consented  in 
writing  to  the  sub-contract  or  agreement  by  and  between  the 
co-defendant,  or  sub-contractor,  Elderts,  and  the  plaintiff  here- 
in, that  plaintiff  cannot  be  substituted  to  the  rights  or  liabilities 
of  the  co-defendant,  Herman  Elderts. 

"2.     That  it  isi  essential  in  order  for  plaintiff  to  maintain  its 
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action  that  there  should  exist  a  privity  between  the  plaintiff  and 
defendants  Hilo  R.  R.  Co.,  Limited,  and  Smith  and  Corey  in 
respect  of  the  matter  sued  on. 

"3.  That  the  filing  of  the  lien  and  notice  by  the  plaintiff 
herein  did  not  make  plaintiff  a  party  to  the  contract  nor  bring 
it  within  the  statute  in  the  absence  of  the  assignment  and  con- 
sent referred  to  in  conclusion  number  1  herein,  nor  doee  our 
statute  work  a  subrogation  of  the  sub-contractor^s  rights  to  the 
rights  of  any  one  else." 

The  plaintiff  was  the  material-man  of  a  sub-contractor.  If  it 
falls  within  the  class  designated  by  our  statute  to  which  a  lien 
is  given  for  certain  materials,  it  is  entitled  to  such  lien  even 
though  no  contract  was  entered  into  by  it  with  the  owner  of 
the  railroad  or  with  the  original  contractor.  In  the  ordinary 
sense,  the  lien  does  not  arise  out  of  contract  but  is  given  by  law 
to  those  who  are  placed  under  certain  stated  conditions;  it  arises 
out  of  contract  in  the  sense  only,  that,  the  statute  declaring 
that  a  lien  shall  exist  under  those  circumstances  for  the  price  of 
certain  materials,  the  owner,  when  he  awards  a  contract  for  the 
erection  of  a  structure  of  his,  is  conclusively  presumed  to  have 
so  contracted  with  reference  to  the  law  and  to  have  voluntarily 
subjected  his  property  to  the  rights  thus  given  to  material-men 
and  contractors.  "This  argument  rests  upon  a  misconception 
as  to  the  nature  and  character  of  a  mechanic's  lien.  This  lien 
is  a  creature  of  the  statute,  and  was  not  rec(^nized  at  common 
law.  It  may  be  defined  to  be  a  claim  created  by  law  for  the 
purpose  of  securing  a  priority  of  payment  of  the  price  aind  value 
of  work  performed  and  materials  furnished  in  erecting  or  re- 
pairing a  building  or  other  structure,  and  as  such  it  att>aches  to 
the  land  as  well  as  the  buildings  erected  thereon.  *  *  * 
Xow,  it  is  not  the  contract  for  erecting  or  repairing  the  build- 
ing which  creates  the  lien,  but  it  is  the  use  of  the  materials  fur- 
nished and  the  work  and  labor  expende<l  by  the  contractor^ 
whereby  the  building  becomes  a  part  of  the  freehold,  that  gives 
the  material-man  and  laborer  his  lien  under  the  statute.  The 
lien  is  brought  into  operation  by  virtite  of  tlie  statute,  and  the 
contract  for  building  is  entered  into  presumably  in  \new  of,  or 
with  reference    to,   the  statute." — Vun   fitoiie    v,   f^tiUirell  cG 
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Bierce  Mfg  Co.,  142  U.  S.  128,  136.  See  also  McMurrwy  v. 
Brown,  91  U.  S.  257,  266;  Central  Trmt  Co,  v.  R.  R.  Co., 
68  Fed.  90,  94,  95;  Phillips  Meeli.  Liens,  §118;  Allen  X- 
Rohinson  v,  Redward,  10  Haw.  151. 

The  class  to  which  the  benefit  of  such  liens  is  granted,  is,  of 
C6iirse,  broader  in  some  jurisdiction  and  more  limited  in  others. 
Just  how  large  it  is  in  any  particular  case  is  to  be  determined 
in  view  of  the  provisions  of  the  statute  in  force  in  that  juris- 
diction. Section  1  of  our  statute  (Chapter  21,  La^vs  of  1888) 
reads:  "Any  person  or  association  of  persons  furnishing  labor 
or  material  to  be  used  in  the  construction  or  repair  of  any  build- 
ing, structure,  railroad  or  other  undertaking,  shall  have  a  lien 
for  the  price  agreed  to  be  paid  for  soich  labor  or  material  (if  it 
shall  not  exceed  the  value  thereof)  upon  such  building,  struc- 
ture, Bailroad  or  other  undertaking,  as  well  as  upon  the  interetjt 
of  the  owner  of  such  building,  structure,  railroad  or  other  un- 
dertaking in  the  land  upon  which  the  same  is  situated."  This 
language  is  very  broad,  broader,  perhaps,  than  that  of  the 
statutes  in  many  of  the  states.  Any  person,  with  but  two  limita- 
tions, shall  have  a  lien.  Those  limitations  are  (1)  that  such 
person  shall  furnish  the  labor  or  material  and  (2)  that  such 
labor  or  material  shall  be  furnished  specifically  to  be  used  in 
the  construction  or  repair  of  the  structure  sought  to  be  charged 
with  the  lien.  In  Alkn  &  Robinson  r.  Redwwrd,  supra,  the 
lien  of  a  material-man  of  an  original  contractor  was  recognized 
and  enforced,  and,  while  the  point  was,  perhaps,  not  necessary 
to  bo  determined,  the  Court  would  seem  to  have  been  of  the 
opinion  that  any  material-man  or  sub-contractor  had  a  lien.  •  At 
pag^  153  it  said,  "the  Circuit  Court  correctly  held  that  the 
amoimt  for  which  the  property  may  be  charged  with  a  lien  in 
favor  of  a  sub-contractor  or  matorial-man  is  not  limited  to  the 
amount  payable  by  the  owner  to  the  contractor,"  and,  after 
quoting  section  1  (at  p.  154),  "This  section  of  the  statute  give? 
a  lien  to  ^any  person  furnishing  material'  and  makes  no  dis- 
tinction between  contractoi-??  and  sub-con  tree  toi^s.  Other  sec* 
tions,  5  and  6,  show  clearly  that  sub-contractors  were  intended 
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to  be  included."  We  add  that,  in  our  opinion,  the  statute  makes 
no  distinction  between  sub-contractors  and  material-men,  or  as 
to  whether  the  latter  deal  directly  with  the  owner,  or  with  the 
original  contractor  or  with  any  sub-contractor.  As  we  construe 
it,  if  the  material  was  sold  to  be  used  and  was  in  fact  used  in 
the  construction  of  the  building,  the  person  furnishing  it  has  a 
lien.  Whether  a  lien  would  exist  for  material  furnished  to  be 
used  but  not  in  fact  used  in  the  construction  of  the  building, 
need  not  be  decided  in  this  case. 

Another  finding  made  by  the  trial  court  is:  "That  in  pur- 
suance of  the  said  contract  between  the  plaintiflF  and  co-defend- 
ant Herman  Elderts,  this  plaintiflF  furnished  all  of  the  items  and 
the  cash  set  forth  in  plaintiflF's  Xotice  of  Lien,  to  the  said  Her- 
man Elderts  on  his  personal  account."  To  what  extent,  if  at 
all,  the  court  below  based  upon  this  finding  its  judgment  that 
plaintiflF  w^s  not  entitled  to  a  lien,  is  not  clear.  If  the  finding 
was  intended  to  mean  that  in  furnishing  the  material  Hackfeld 
&  Co.  relied  exclnsiwly  upon  the  credit  of  Elderts  and  waived 
its  right  to  a  lien  upon  the  property  of  the  Railroad  Co.,  the 
finding  was  unsupported  by  the  evidence;  if,  on  the  other  hand^ 
the  court  meant  merely  that  the  plaintiflF  charged  the  goods 
upon  its  boots  to  Elderts  and  that  it  intended  not  to  waive  its 
claim  for  payment  upon  Elderts  personally,  then,  while  thaC 
was  undoubtedly  the  fact,  it  would  constitute  no  defense  against 
the  lien.  The  material-man  had  a  right  to  rely  upon  the  lien 
given  him  by  law  as  well  as  upon  the  personal  liability  of  the 
sub-contractor  and,  having  that  right,  the  presumption  is,  in  the 
absence  of  any  sho\^4ng  to' the  contrary,  that  he  intended  to 
avail  himself  of  both  remedies  so  far  as  necessarv.  "A  sub- 
contractor,  laborer,  or  material-man,  in  dealing  with  the  con- 
tractor, is  presumed  to  rely  upon  his  lien  upon  the  property. 
It  is  not  necessary  for  him  to  prove  aflirmatively  that  he  relied 
upon  the  credit  of  the  building,  if  his  labor  or  materials  actually 
entered  into  its  construction.  The  burden  is  upon  the  land- 
owner to  show  that  he  relied  upon  the  credit  of  the  contractor 
alone.     The  law  gives  the  sub-contractor  the  right  of  a  lien  if 
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he  complice  with  its  requirements,  and  it  is  always  to  be  pre- 
sumWi  that  he  accepts  the- benefits  the  law  confers.  The  fajt 
that  he  brings  himself  within  the  requirements  of  the  statute, 
and  afterwards  seeks  to  enforce  his  right,  is  sufficient  proof  that 
he  intends  to  rely  upon  this  right" — 2  Jones  on  Liens,  §1284. 
"The  fact  that  the  materials  are  charged  on  the  plaintiflF's  books 
to  the  contractor  alone  affords  some  slight  evidence  that  they 
were  furnished  on  his  (Tedit,  but  is  not  primu  favic  evidence 
that  his  credit  was  relied  on  to  the  exclusion  of  the  credit  of 
the  building." — Hommel  r.  Lewis^  104  Pa.  St.  465.  "It  was 
not  necessarj"^  to  the  creation  of  such  a  lien  that  complainants 
should  have  had  an  understanding  that  they  intended  to  claim 
it  Nor  is  it  important  that  they  charged  Larkin  personally 
with  the  debt  They  were  entitled  to  both  securities, — ^his  per- 
sonal liability  and  a  lien  on  the  proi)erty — and  their  .reliance 
on  the  one  did  not  imi)air  their  right  to  rely  on  the  other  also. 
They  could  not  be  put  to  an  election  between  the  two  so  long 
as  that  debt,  or  any  part  of  it,  remained  unpaid.  Nothing  is 
shown  to  have  been  said  between  complainants  and  Larkin, 
either  al)out  his  personal  obligation  to  pay  the  debt,  or  the 
liability  of  the  property.  That,  however,  is  of  no  consequence, 
for  the  lien  arose,  as  a  matter  of  law,  from  the  transaction  it- 
self, and  his  contract  for  the  materials  made  him  personally 
YyMq:'— Basset  v,  BertoreUi,  22  S.  W.  (Tenn.)  423,  424.  Sei- 
also  Jones  t\  Swafi  &  Co.^  21  la-  181,  184;  Clark  t\  Huetfy  12 
Ind.  App.  224,  234;  Wolf  r.  Batchelder,  56  Pa.  St  87,  88; 
2  Jones  on  Liens,  §1332. 

The  ruling  of  the  court  below  to  the  effect  that  the  plaintiff 
has  no  lien  upon  the  defendant's  railroad  for  the  cash  advanced 
bv  it  to  Elderts  with  which  the  latter  ^vas  to  pav  the  laborers 
engaged  in  the  grading,  was,  we  think,  correct.  Cash  advanced 
for  that  purpose  was  not,  within  the  meaning  of  the  statute, 
material  to  be  used  in  the  construction  of  the  road-bed  nor  was 
it  lal)or.  The  position  is  the  same  as  if  the  money  had  been 
loaned  to  Elderts  for  the  purpose  of  purchasing  from  another 
material  for  the  road.     If,  in  such  case,  Elderts  had  failed  to 
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pay  for  the  material,  would  both  Hackfeld  &  Go.  and  the  one 
actually  selling  and  delivering  the  material  have  had  a  lien  on 
the  road?  Clearly  not  On  this  point,  see  Godeffroy  v,  Cald- 
well, 2  Cal.  492. 

The  foregoing  questions  are  all  raised  by  the  plaintiff's  assign- 
ment of  errors.  Whether  or  not  the  lumber  furnished  by  the 
plaintiff  and  used  by  Elderts  in  erecting  near  the  line  of  road 
buildings  for  the  protection  or  accommodation  of  laborers  em- 
ployed in  the  grading,  was  material  used  in  the  construction  of 
the  railroad,  within  the  meaning  of  the  statute,  need  not  be  now 
determined.  A  similar  question  may  arise  later  concerning 
some  or  all  of  the  tools  used  during  the  progress  of  the  work. 

On  the  part  of  the  defendant  in  error,  the  judgment  is  sought 
to  be  supported  on  the  ground,  among  others,  that  proceedings 
to  collect  the  amount  due  on  the  lien  were  not  commenced  with- 
in three  months  after  the  completion  of  the  structure  against 
which  it  was  filed  and  that  therefore  the  lien,  if  it  ever  existed, 
has  been  forfeited. 

It  may  be  assumed  for  the  purposes  of  this  branch  of  the  case 
that  the  "structure"  contemplated  .by  the  statute  is  the  portion 
of  the  railroad  situate  between  stations  431  and  642,  and  not 
the  whole  railroad,  and  that  the  structure,  as  thus  understood, 
was  completed  on  October  4,  1900.  Other  facts  material  in 
this  connection  are  that  the  plaintiff's  declaration,  of  which 
a  copy  of  the  notice  of  lien  and  bill  of  particulars  was  made  a 
part,  was  filed  in  the  Circuit  Court  of  the  Fourth  Circuit  on 
December  21,  1900,  and  that  summons  in  the  ordinarv-  form 
was  issued  on  the  same  day.  On  or  before  December  24,  1900, 
service  was  made  upon  one  Lambert  as  the  agent  of  the  defend- 
ant corporation,  but  the  sheriff's  original  return  of  this  service 
is  not  with  th.e  records  in  the  case.  On  July  31,  1901,  a  cer- 
tificate reading  as  follows,  was,  by  leave  of  court,  filed  by  the 
sheriff:  "I,  Elderts,  Deputy  Sheriff  of  the  Island  of  Hawaii,  do 
herebv  certifv  in  addition  to  mv  certificate  made  on  the  sum- 
mons  returned  in  this  cause  on  the  24th  day  of  December,  1900, 
that  I  made  due  and  diligent  search  within  the  jurisdiction  of 
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this  court  for  some  officer,  president,  secretary,  treasurer  of  the 
said  defendant  corporation,  and  I  was  unable  to  find  either  of 
such  persona,  and  that  I  made  service  of  said  summons  and 
complaint  upon  W.  H.  Lambert,  the  agent  of  «aid  defendant 
corporation  in  charge  of  the  business  of  such  defendant  corpora- 
tion on  the  Island  of  Hawaii,  and  at  South  Hilo,  aforesaid.  The 
manner  of  such  service  upon  the  said  W.  H.  Lambert  has  been 
certified  to  by  me,  to  which  certificate  I  append  this  addition." 
This  refers,  as  we  understand  it,  to  the  service  already  men- 
tioned. On  March  6,  1901,  service  of  process  was  made  on 
B.  F.  Dillingham,  president  of  the  defendant  corporation. 

For  the  defendant  it  was  contended  in  the  lower  court  on 
plea  in  abatement  and  is  contended  now,  that  the  service  at- 
tempted to  be  made  in  December,  1900,  was  not  valid  because 
not  made  on  one  authorized  by  law  to  receive  or  accept  it  for 
the  corporation  or  to  bind  it  thereby.  Let  it  be  assumed  for 
*the  purposes  of  this  case  that  this  contention  is  soimd.  It  still 
remains  true  and  undisputed  that  the  service  of  March  6,  1901, 
was  good  and  valid.  The  question  is,  wheoi  are  proceedings  to 
be  deemed  to  have  been  commenced'i 

"For  certain  purposes  an  action  may  be  held  to  be  commenced, 
while  for  other  purposes  the  courts  may  deny  to  the  action  the 
attribute  of  a  ^commenced'  suit.  But  generally  speaking,  not 
noting  the  exceptions  to  and  the  qualifications  of  the  doctrines, 
the  legislation  of  the  states  and  the  adjudications  follow  three 
main  classifications,  to  wit:  the  action  is  commenced  when  the 
complaint  is  filed,  when  the  process  is  issued,  or  when  the  pro- 
cess is  served  on  the  defendant." — 1  Encycl.  PI.  &  Pr.  119. 
One  class  of  cases  is  to  the  effect  that  the  suit  is  commenced 
when  the  petition  is  filed,  provided  it  is  filed  with  the  intent 
that  process  be  promptly  issued  and  served,  and  another  class 
that  it  is  commenced  when  process  is  issued  provided  it  is  issued 
with  the  intent  that  it  be  promptly  served.  As  between  these 
two  last  mentioned  lines  of  decisions,  we  need  not  determine 
now  which  is  founded  on  the  better  reasoning,  because  in  the 
case  at  bar  not  only  was  the  declaration  filed  but  process  was 
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issued  within  the  time  prescribed  by  law  and  these  acts  were 
done,  so  far  as  appears  from  the  record,  with  the  desire  and  in- 
tention on  the  part  of  the  plaintiff  that  service  should  be  made 
as  soon  as  possible. 

Section  2  of  the  statute  on  liens,  says,  in  part:  "The  lien 
shall  continue  for  3  months,  and  no  longer,  after  the  completion 
of  the  construction  or  repair  of  the  building,  structure,  railroad 
or  other  undertaking  against  which  it  shall  have  been  filed, 
unless  the  same  shall  have  been  satisfied,  or  proceedings  com- 
menced to  collect  the  amount  due  thereon  by  enforcing  the 
same."  The  nature  of  the  proceedings  necessary  to  be  followed 
in  order  to  enforce  the  lien  is  set  forth,  in  a  general  way,  in 
Section  5.  "The  liens  hereby  provided  may  after  demand  and 
refusal  of  the  amount  due,  or  upon  neglect  to  pay  the  same 
upon  demand,  be  enforced  by  proceedings  in  any  court  of  com- 
petent jurisdiction,  by  service  of  summons,  as  now  practiced. 
Such  snmmons  shall  set  forth  the  ordinary  allegations  in  assump- 
sit, and,  in  addition  thereto,  note  that  a  lien  has  been  filed. 
Before  proceeding  to  trial,  the  defendant  shall  be  served  with  a 
detailed  specification  of  the  claim,  provided  that  no  such  specifi- 
cation shall  have  been  furnished  before  proceedings  were  com- 
menced. Judgment  upon  such  proceedings  shall  be  as  in  or- 
dinary cases,  and  mav  be  enforced  bv  execution  as  now  allowed. 
In  case  the  contract  for  services  or  material  upon  which  the 
lien  has  accrued  shall  have  been  directly  with  the  owner  of  the 
proi>erty,  an  attachment  may  issue  in  connection  with  the  suit 
upon  the  filing  of  a  bond  of  indemnity  to  the  said  owner  in  such 
sum  as  the  Magistrate  or  Court  may  fix.  If  it  shall  appear  that 
such  bond  is  insufficient,  the  Magistrate  or  Court,  shall  cause 
a  new  bond  to  be  filed  for  a  greater  amount,  or  with  additional 
security."  There  is  nothing  in  the  section  last  quoted  or  in  any 
other  portion  of  the  Act,  making  it  essential  that  service  be  had 
before  the  action  can  be  regarded  as  commenced.  The  "service 
of  summons"  referred  to  in  section  5  is  but  one  step  in  the  prrr 
oeedings.  Other  steps  are  mentioned  in  the  same  section,  as,  for 
example,  the  service  of  a  detailed  specification  of  the  claim,  the 
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judgment  "as  in  ordinary  cases,"  execution  "as  now  allowed/' 
and,  under  certain  circumstances,  an  attachment.  "Service  of 
summons,  as  now  practiced,"  presupposes  the  filing  of  a  declara- 
tion and  the  issuance  of  summons.  Certainly  not  all  of  these 
steps  need  be  taken  in  order  to  satisfy  the  provisions  of  section 
2.  Where  is  the  line  to  be  drawn?  Whether  the  mere  filing  of 
the  declaration  would  be  sujficient  or  not,  we  are  of  the  opinion 
that  when  the  declaration  has  been  filed  and  process  issued,  with 
the  intent  that  service  be  made  promptly,  proceedings  have  been 
"commenced"  within  the  meaning  of  the  statute  under  consid- 
eration. This  gives  to  the  language  used  by  the  legislature  it^ 
ordinary  meaning  and  accords  with  justice.  To  hold  otherwise 
would  be  to  cause  the  plaintiff  to  suffer  far  the  possible  negli- 
gence or  wrong-doing  of  the  sheriff  and  for  fraudulent  evasion 
of  service  by  the  defendant.  Under  our  statutes.  Civil  Laws, 
§  1218,  it  is  the  duty  of  the  sheriff,  and  not  of  the  plaintiff,  to 
serve  process. 

In  Hail  v.  Spencer,  1  R.  I.  17,  19,  20,  in  holding  that  the 
issuing  of  the  writ  is  the  commencement  of  the  action,  the  court 
said:  "Now  it  is  admitted  that  the  writ,  in  this  case,  was  issued 
prior  to  the  expiration  of  the  six  years,  and,  unless,  the  actual 
receipt  of  the  service  of  it,  by  the  officer,  be  necessary  to  con- 
stitute the  commencement  of  the  action,  it  was  commenced  with- 
in the  six  years.  In  the  ordinary  acceptation  of  terms,  the  action 
IS  certainly  commenced  when  the  writ  is  issued,  but  to  answer 
the  intent  of  the  statute,  is  something  more  than  this  required? 
If  more,  what  is  it?  Is  it  the  service  of  the  writ?  If  so,  it  is  the 
sheriff  who  commences  the  suit,  and  not  the  plaintiff.  And  the 
ability  of  the  sheriff  to  make  the  service  may  depend  on  a  thou- 
sand circumstances,  over  which  neither  he  nor  the  plaintiff  may 
have  any  control;  nay,  even  on  the  will  of  the  debtor  himself, 
as  his  absence  from  the  county.  We  cannot  suppose  that  the 
legislature,  in  any  event,  intended  to  make  a  man's  rights  dc^ 
pendent  on  such  contingencies.    . 

"Is  it  the  receipt  of  the  writ  by  the  sheriff  that  is  required  in 
order  to  constitute  the  commencement  of  an  action?  If  so,  its 
commencement  may  still  depend  on  contingencies  wholly  indo- 
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pendent  of  the  plaintiff,  as  the  sheriff's  occasional  absence,  his 
sickness,  or  his  want  of  official  qualifications.  But  at  any  rate, 
why  should  the  receipt  of  it  by  the  sheriff  be  required.  As 
long  as  the  defendant  is  untouched  by  the  precept,  of  what  con- 
sequence is  it  to  him,  whether  it  be  in  the  hands  of  the  plaintiff 
or  the  sheriff?  How  can  his  liability  be  affected  by  this  or  that 
event?  The  truth  is,  that  in  contemplation  of  law,  the  writ  is 
issued  on  the  application  of  the  creditor,  by  the  sovereign  power 
of  the  state,  through  the  instrumentality  of  its  officers.  It  is 
the  state's  precept  or  command,  and  is  issued  and  the  action  com- 
menced, whenever  it  is  in  the  hand«  of  the  plaintiff,  or  his 
attorney,  ready  to  fulfill  its  purpose.  In  this  view  the  com- 
mencement of  the  action  depends  wholly  on  the  will,  or  the  dil- 
igence of  the  plaintiff.  If  he  loses  his  right,  it  is  wholly  the 
result  of  his  neglect.  It  should,  however,  be  followed  up  b> 
such  acts  as  show  that  it  is  a  real  and  not  a  pretended  commence- 
ment of  a  suit.  For  if  there  be  an  unusual  lapse  of  time  be- 
tween the  dav  of  the  date  of  the  writ,  and  that  of  its  deliverv 
to  the  sheriff,  and  wholly  unexplained,  it  might  raise  a  pre- 
sumption against  the  correctness  of  the  date,  which  would  force 
on  the  plaintiff  the  necessity  of  proving  its  correctness."  See 
also  Cross  i\  Barher,  16  R.  I.  266;  Gosline  t\  ThoTnpso7\  61 
Mo.  471;  f^poford  t>.  Hvse,  9  Allen  575,  6;  BunJcer  v.  t?hrd, 
8  Met.  150,  3;  Tribhy  v,  Wolcee,  74  Tex.  142,  3;  Day  v.  Lamh, 
7  Vt.  428.      . 

If,  then,  the  plaintiff  in  filing  its  declaration  ar.d  in  procuring 
the  issuance  of  process,  acted  with  the  necessary  intent,  these 
proceedings  were  commenced  within  the  time  required  and  its 
lien  was  continued  in  force.  Upon  the  present  state  of  the  case 
the  judgment  under  review  cannot  be  supported  on  the  theory 
that  such  intent  was  lacking. 

The  judgment  is  set  aside  and  a  new  trial  ordered. 

Kinjiepj  BaUmi  &  McClanahan^  and  H,  A.  Bigelow  for 
plaintiff. 

Hatch  &  Silliman  and  F.  W.  MUrerton  for  defendant 


460  NOVEMBEK,  1902. 


ALBERT  K.    NAWAHI   v.   HAKALAU   PLANTATION 

COMPANY. 

Exceptions  fbom  Circuit  Court,  Eirst  Circuit. 

Submitted  October  13,  1902.     Decided  November  11,  1902. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

Busar  cane  Is  a  crop  subject  to  the  law  of  emblements,  although,  it  Is 
not  sown  and  may  require  more  than  a  year  to  mature. 

A  guardian  cannot  make  a  lease  of  the  ward's  land  to  extend  beyond 
the  latter's  majority  so  as  to  bind  the  ward  as  to  the  excess  be- 
yond that  time,  but  such  a  lease  is  binding  on  the  lessee  and  may 
be  ratified  or  disaffirmed  by  the  ward  upon  attaining  his  majority. 

If  the  ward  disaffirms  the  lease  on  coming  of  age  the  lessee  will  be 
entitled  to  emblements,  as  the  term  is  one  of  uncertain  duration 
as  to  its  termination  or  continuance  at  that  time. 

OPINION  OF  THE  COURT  BY  FRBAR.  C.J. 

This  is  an  action  of  trespass  for  $20,000  for  removing  a  crop 
of  sugar  cane  from  certain  lands  belonging  to  the  plaintiflF.  The 
only  question  is  whether  the  defendant  was  entitled  to  the  crop 
under  the  law  of  emblements.  The  question  comes  here  on  an 
exception  to  a  ruling  of  the  trial  Judge  sustaining  the  defend- 
ant's demurrer  and  dismissing  the  plaintiff's  action. 

The  defendant  had  been  in  possession  under  a  lease  made  by 
the  guardian  of  the  plaintiff  (then  a  minor)  for  ten  years  from 
July  1,  1897,  but  the  minor  upon  coming  of  age  notified  the  de- 
fendant, in  January,  1902,  that  the  lease  was  terminated  and  re- 
quested possession,  but  the  defendant  continued  in  possession 
long  enough  to  harvest  the  then  growing  crop. 

The  general  rule  is  that  when  a  tenancy  is  of  uncertain  dura- 
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lion  and  is  terminated  through  no  act  or  fault  of  the  tenant,  he, 
■or  his  representative,,  is  entitled  to  the  annual  crope  then  grow- 
ing upon  the  land.  Thus  there  are  in  general  three  essentials — 
(1)  uncertainty  of  the  term,  as  in  the  ease  of  an  estate  for  life 
or  at  will;  (2)  termination  of  the  tenancy  through  no  act  of  the 
tenant,  as  by  jict  of  God  as  where  a  life  tenancy  is  terminated 
by  death,  or  by  act  of  the  law  as  where  a  tenancy  during  cover- 
ture is  terminated  by  divorce,  or  by  act  of  a  landlord  as  where 
he  determines  a  tenancy  at  will;  and  (3)  the  annual  nature  of 
the  crop,  by  which  is  meant  not  so  much  that  it  must  be  planted 
or  sown  annually  or  even  harvested  strictly  within  a  year  as 
that  it  is  the  result  of  annual  care  and  labor.  This  law  is  based 
on  the  policy  of  encouraging  industry  by  giving  to  tenants  the 
results  of  their  own  labor  in  cases  where  the  expenditure  of  such 
labor  is  not  due  to  their  own  folly.  If  a  tenancy  were  to  deter- 
mine at  a  known  time  or  through  the  act  of  the  tenant,  it  would 
be  his  own  fault  if  he  planted  a  crop  which  could  not  be  har- 
vested until  after  the  termination  of  the  tenancy;  but  if  he  could 
not  know  when  the  tenancy  would  determine  he  would,  but  for 
the  law  of  emblements,  be  discouraged  from  planting  or  sowing 
'or  cultivating,  for  he  could  not  know  whether  he  or  another 
would  reap  the  results  of  his  labor.  See,  in  general,  8  Am.  & 
Eng.  Enc.  Law,  2nd  Ed.  302,  318;  2  Taylor,  Ld.  &  Ten.,  Sec. 
534;  Wood,  Ld.  &  Ten.,  Sec.  561. 

It  is  not  disputed  in  this  case  that  the  tenancy  was  determined 
through  no  act  or  fault  of  the  tenant. 

As  to  the  annual  nature  of  the  crop — although  much  of  thp 
opinion  of  the  Circuit  Judge  was  devoted  to  the  question  of 
whether  sugar  cane  was  a'  crop  of  this  nature,  especially  consid- 
ering that  it  is  not  sown  and  may  require  more  than  a  year  to 
mature,  counsel  do  not  in  this  court  seem  to  dispute  that  it  is, 
and  the  principles  above  set  forth  would  seem  to  require  the 
adoption  of  t\m  view. 

The  only  question  remaining,  therefore,  is  whether  the  ten- 
ancv  was  one  of  uncertain  duration.  It  is  contended  that  the 
•guardian  could  not  make  a  lease  of  the  w^ard's  lands  to  extend 
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beyond  the  latter's  minority  and  that  the  excess  beyond  that 
time  is  void,  and  consequently  that  the  lease  must  be  regarded 
as  one  for  a  definite  period,  that  is,  until  the  ward  should  become 
of  age.  There  is  no  doubt  of  the  correctnees  of  the  premises  in 
this  argument  and  of  the  general  statements  cited  from  the 
authorities  in  support  of  them  if  we  read  them  in  the  sense 
intended  by  those  authorities.  It  is  true  that  a  guardian  cannot 
lease  the  ward's  land  for  a  period  beyond  his  minority,  that  is, 
so  as  to  bind  the  ward,  and  that  the*  excess  beyond  that  time  is 
void — at  the  option  of  the  ward.  In  other  words  the  lease  is 
binding  on  the  lessee  after  that  time  unless  the  ward  terminates 
it  and  it  may  be  ratified  or  disafiumed  by  the  ward  at  his  option. 
It  is  not  absolutely  void  as  to  the  excess,  that  is,  null  for  all  pur- 
poses and  incapable  of  ratification.  It  is  merely  voidable  even 
as  to  the  ward  and  not  voidable  at  all  by  the  lessee.  See  Van 
Daren  t?.  Everitt,  5  N.  J.  L.  460;  Snook  v.  Suttony  10  N.  J.  L. 
133;  Campau  v.  SJiatc,  15  Mich.  226.  This  is  conceded  in 
argument,  and  yet  counsel  insist  on  their  conclusion  from  the 
premises  stated  by  them  in  spite  of  these  material  qualifications 
of  those  premises. 

The  lessee  was  absolutely  bound,  the  ward  or  landlord  might 
or  might  not,  at  his  option,  terminate  the  lease  on  arriving  at 
majority.  The  lessee,  therefore,  could  not  know  whether  the 
tenancy  would  terminate  then  or  not  The  tenancy,  therefore, 
was  of  uncertain  duration.  If,  as  in  Thomas  v.  Noely  81  Ind. 
382,  the  occupant  knew  that  his  right  of  possession  would  ter- 
minate at  a  particular  time  unless  he  himself  performed  some 
act  before  that  time  the  case  might  be  different.  But  where,  as 
here,  the  termination  or  continuance  of  the  tenancy  depended 
entirely  on  the  will  of  the  landlord,  the  tenancy  must  be  re- 
garded as  of  uncertain  duration  so  far  as  its  termination  or  con- 
tinuance at  that  time  is  concerned. 

The  exceptions  are  overruled. 

T.  I,  Dillon,  J,  A,  Maqoon  and  C  TF.  Ashford  for  plaintiff. 

Hatch  &  FsUliman  and  B,  L.  Marx  for  defendant. 
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ARTHUR  M.  BROWN,  Ex  rel.  LEE  WAI  v.  HAWAHAN 
SUPPLY  CO.,  LTD.  and  H.  T.  MARSH. 

Appeal  fbom  District  Couet,  Honolulu. 

Submitted  Ootobeb  6,  1902.         Descided  November  14,  1903. 

Fkear,  C.J.,  Galbraith  and  Perry,  JJ. 

To  sustain  an  action  for  breach  of  condition  of  attachment  bond  for 
the  payment  of  damages,  "in  case  the  attachment  shall  be  dis- 
solved, by  competent  authority,  before  final  Judgment  in  such 
suit"  it  is  necessary  to  prove  by  competent  evidence  that  the 
attachment  was  dissolved  before  final  Judgment. 

Such  action  cannot  be  maintained  where  the  defendant  in  attachment 
paid  the  debt  before  final  Judgment. 

OPINION  OP  THE  COURT  BY  GALBRAITH,  J. 

This  is  an  appeal  on  points  of  law  from  the  judgment  of  the 
District  Court  of  Honolulu.  The  point  of  law  set  out  in  the 
certificate  of  appeal  is  as  follows: 

"That  the  Second  District  Magistrate  erred  in  granting  Judg- 
ment of  Non-suit  upon  the  ground  set  forth  in  defendant's 
motion  for  non-suit:  to  wit,  upon  the  ground  that  plaintiff  has 
not  shown  that  the  attachment  has  been  dissolved  by  competent 
authority  before  final  judgment  in  such  suit,  and  that  said  judg- 
ment of  non-suit  was  and  is  contrary  to  the  law  and  the  evi- 
dence." 

The  action  was  for  damages  arising  from  the  alleged  breach 
of  an  attachment  bond.  The  conditions  of  the  bond  provided 
that  the  obligation  should  be  void,  if  the  Hawaiian  Supply  Co. 
Ltd.,  should  pay  all  costs  and  all  damages  sustained  by  the  de- 
fendant bv  reason  of  the  attachment,  "in  case  the  plaintiff  sliould 
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not  sustain  its  suit  or  in  case  the  attachment  should  be  dissolved, 
by  competent  authority,  before  final  judgment  in  such  suit" 

The  defendants,  in  the  answer,  admitted  the  levy  of  the 
attachment,  the  retention  of  the  goods  for  24  hours  by  the 
sheriff,  the  execution  of  the  bond  in  suit  and  the  payment  of 
the  debt  claimed  by  the  defendant  in  attachment  The  plaintiff 
introduced  evidence  tending  to  prove  damages  resulting  to  him 
by  reason  of  the  attachment  and  also  introduced  in  evidence  the 
original  summons  issued  in  the  attachment  suit  and  the  return 
indorsed  thereon.  This  summons  was  returnable  on  2  let  day 
of  May,  1902,  at  1:30  o'clock,  p.  m.  The  return  was  as  fol- 
lows: "By  request  of  counsel  in  the  within  entitled  cause,  the 
property  attached  has  been  released  after,  my  expenses  having 
been  paid,  also  the  service  of  the  copy  of  the  within  said  cause 
has  not  been  made."  This  was  signed  by  a  deputy  sheriff  and 
dated  Mav  21,  1902. 

There  was  no  evidence  offered  to  prove  that  the  attachment 
suit  had  or  had  not  proceeded  to  final  judgment.  It  is  argued 
for  the  appellant  that  tbe  above  return  shows  that  the  attach- 
ment was  dissolved  by  competent  authority  before  final  judg- 
ment It  may  be  admitted  that  the  return  shows  a  dissolution 
of  the  attachment  by  competent  authority  on  the  return  day  of 
the  summons,  but  it  is  not  clear  that  it  shows  that  this  was  be- 
fore final  judgment  The  court  might  infer  that  it  was,  but 
where  facts  are  susceptible  of  easy  proof  tlie  court  ought  not  to 
be  left  to  inference  to  establish  them.  The  burden  was  on  the 
plaintiff  to  make  out  a  prima  facie  case.  The  district  magis- 
trate in  effect  held  that  he  failed  to  do  this.  But,  however  that 
may  be,  the  plaintiff  could  not  recover  in  this  action  for  the 
reason  that  his  own  act,  the  payment  of  the  debt,  rendered  it 
unnecessary  to  proceed  to  final  judgment  in  the  attachment  suit. 
That  the  action  did  not  proceed  to  final  judgment  was  through 
no  fault  of  the  plaintiff  in  attachment  or  any  -defect  in  the  pro- 
ceedings. 

It  could  not  have  beon  contemplated  by  the  legislature,  as 
contended  bv  the  plaintiff,  that,  after  the  goods  had  been  seized 
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under  the  ^v^it,  the  defendant  could  pay  the  amount  of  the 
debt  and  costs,  securing  the  discharge  of  the  attachment  and 
settlement  of  the  suit,  and  then  maintain  an  action  on  the  at- 
tachment bond.  Such  a  construction  of  the  bond  cannot  be 
upheld  The  attachment  is  an  ancillary  proceeding  in  aid  of 
and  dependent  upon  the  suit  for  debt.  When  the  debt  was  paid 
there  was  nothing  further  to  sustain  the  attachment.  The  pay- 
ment of  the  debt  before  judgment  by  the  defendant  was  an 
acknowledgment  of  the  justness  of  the  claim  if  it  was  not  also 
a  confession  of  the  truth  of  the  facts  alleged  as  grounds  for  the 
attachment. 

The  appeal  is  dismissed. 

Thayer  d  Hemenway  for  plaintiff. 

TT.  L,  Whitney  for  defendant. 


JOSEPH  O.  CARTER,  WILLIAM  F.  ALLEN,  AVILIJAM 
O.  SMITH,  SAMUEL  M.  DAMON"  and  ALFRED  W. 
CARTER,  TRUSTEES  UNDER  THE  WILL  OF 
BERNICE  P.  BISHOP,  deceased,  v.  THE  TERRITORY 
OFHAWAIL 
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erty  or  covenants  in  the  nature  of  grants  but  were  public  statutes 
in  w^hlch  no  one  could  acquire  a  vested  right. 

The  phrase  "private  property"  uaed  in  these  statutes  denoted  no  more 
than  the  special  rights,  or  privileges,  given  by  the  law  over  the 
sea  fishery. 

When  the  statutes  were  repealed  by  the  Organic  Act  the  konohiki,  or 
landlord,  no  longer  had  any  "private  property"  in  such  fishery. 

Exclusive  rights  in  a  sea  fishery  surrounding  these  islands  could  not 
be  acquired  by  prescription  or  ancient  custom. 

The  konohlki's,  or  landlord's,  "private  property"  in  the  sea  fishery 
could  not  pass  as  an  appurtenance  to  the  land. 

A  Royal  Patent  containing,  after  the  description  of  the  land  conveyed 
and  before  the  habendum  clause,  a  recital  that  "there  is  also 
attached  to  this  land  a  fishery  right  in  the  sea  a-djodnlng"  without 
express  words  of  grant  referring  to  the  fishery  does  not  convey 
auy  right  in  the  fishery. 

OPINION  OF  THE  COURT  BY  GALBRAITH.  J. 

The  plaintiffs  commenced  these  actions  under  Section  96  of 
the  Organic  Act  for  the  purpose  of  establishing  an  exclusive 
right  to  the  fisheries  of  Waialae-iki  and  Moanalua,  Island  of 
Oahu. 

In  the  first  case  the  plaintiffs  as  trustees  of.  the  Bishop  Estate, 
claim  a  vested  right  as  sole  and  exclusive  owners  in  fee  simple 
of  the  sea  fishery,  same  not  being  a  pond  or  artificial  enclosure, 
situated  within  the  reef  adjoining  the  land  of  ^Vaialae-iki,  set- 
ting out  a  description  by  metes  and  bounds;  and  further  allege 
in  their  petition  that  plaintiffs'  claim  consists  of  tlie  right  each 
year  to  set  apart  for  themselves  for  their  sole  and  exclusive  use 
within  the  fishing  grounds  described,  one  species  or  variety  of 
fish  natural  to  said  fisherj'^,  giving  public  notice  of  the  kind  and 
description  of  the  fish  so  chosen  or  set  apart;  and  also  the  right 
in  lieu  of  setting  apart  some  particular  fish  to  their  exclusive 
use  to  prohibit,  upon  consultation  with  the  tenants  of  their 
land,  all  fishing  within  such  fishery  during  certain  months  of 
the  year;  and  during  the  fishing  season  to  exact  from  each  fish- 
erman one  third  of  all  the  fish  taken  upon  said  fishing  ground; 
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that  from  time  immemorial  the  plaintiffs  and  their  grantors  by 
ancient  custom  and  prescription  have  had  an  exclusive  fishery 
within  the  bounds  set  out,  subject  only  to  the  rights  of  tenants 
on  the  land  of  Waialae-iki;  that  the  said  fishery  was  originally 
appurtenant  to  the  land  of  Waialae-iki  awarded  to  A.  Paki  by 
Apana  3  of  Land  Commission  Award  No.  10,613  and  confirmed 
by  Royal  Patent  No.  3578;  and  that  plaintiffs  claim  an  abso- 
lute estate  in  fee  simple  in  said  fishery  by  purchase  under  var- 
ious mesne  convevances. 

V 

In  the  second  case  the  plaintiff  makes  a  similar  claim  to  the 
fishery  situated  at  IMoa^alna  and  also  sets  up  an  additional  ground 
for  the  claim  of  right,  i.  e.,  that  the  said  fishery  was  confirmed  to 
L.  Kamehameha  by  Royal  Patent  Xo.  7858  under  whom  the 
plaintiff  claims  an  absolute  estate  in  fee  simple  in  said  fishery 
by  purchase  through  various  mesne  conveyances  and  by  descent. 

The  cases  were  tried  to  a  jury  in  the  Circuit  Court.  In  the 
first  the  Judge  granted  defendant's  motion  for  non-suit  at  the 
close  of  plaintiff's  evidence.  In  the  second  a  verdict  was  directed 
for  the  defendant.  The  plaintiff's  excepted  and  come  to  this 
court  on  bills  of  exceptions.  The  cases  were  argued  and  sub- 
mitted together. 

In  the  first  case  the  claim  of  plaintiffs  is  based  on  three 
grounds,  to-wit:  (1)  That  the  right  claimed  is  an  appurtenance 
to  their  land;  (2)  that  it  is  based  on  prcv^cription  or  (3)  on 
Ancient  Hawaiian  custom  while  in  the  second  case  these  three 
grounds  are  relie<i  on  and  an  additional  claim  for  the  right  is 
made  i.  e.,  a  grant  from  the  King. 

It  is  contended  on  behalf  of  the  Territory,  and  the  ruling  of 
the  Circuit  Judge  seems  to  have  been  based  on  this  theory,  that 
in  the  second  case  the  Patent  for  the  land  of  Moanahia  does 
not  grant  the  fisherj''  to  the  patentee  and  in  both  case?  that  the 
plaintiffs  did  not  and  could  not  acquire  an  exclusive  right  in  the 
fisheries  by  prescription  or  by  ancient  custom,  and  that  whatever 
right  they  enjoyed  in  the  fisheries  on  June  14th,  1900,  the 
time  of  taking  effect  of  the  Organic  Act,  was  derived  from  the 
Hawaiian  Statutes  on  the  subject  of  fisheries  and  that  these  were 
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public  statutes  or  laws  unde  which  no  one  could  acquire  a  vested 
right  and  that  when  the  statutes  were  repealed  all  of  the  rights 
and  privileges  of  the  plaintiffs  in  the  said  fisheries  were  abro- 
gated and  annulled. 

The  provisions  of  the  Organic  Act  on  the  subject  are  as  fol- 
lows, "Section  95.  That  all  laws  of  the  Republic  of  Hawaii 
which  confer  exclusive  fishing  rights  upon  any  person  or  per- 
sons are  hereby  repealed,  and  all  fisheries  in  the  sea  waters  of 
the  Territory  of  Hawaii  not  included  in  any  fish  pond  or  arti- 
ficial inclosure  shall  be  free  to  all  citizens  of  the  United  States, 
subject,  however,  to  vested  rights;  but  no  such  vested  rights 
shall  be  valid  after  three  years  from  the  taking  effect  of  this 
Act  unless  established  as  hereinafter  provided." 

Section  96.  "That  any  person  who  claims  a  private  right  to 
any  fishery  shall,  within  two  years  after  the  taking  effect  of  this 
Act,  file  his  petition  in  a  Circuit  Court  of  the  Territory  of  Ha- 
waii, setting  forth  his  claim  to  such  fishing  rights,  service  of 
which  petition  shall  be  made  upon  the  Attorney-general,  who 
shall  conduct  the  case  for  the  Territory,  and  ^uch  case  shall  be 
conducted  as  an  ordinary  action  at  law. 

That  if  such  fishing  right  be  established,  the  attorney-general 
of  the  Territory  of  Hav/aii  may  proceed,  iii  such  manner  as  may 
be  provided  by  law  for  the  condemnation  of  property  for  public 
use,  to  condemn  such  private  right  of  fishing  to  the  use  of  die 
citizens  of  the  United  States  upon  making  just  compensation, 
which  compensation,  when  la\vfully  ascertained,  shall  be  paid 
out  of  any  money  in  the  Treasury  of  the  Territory  of  Hawaii  not 
otherwise  appropriated." 

Tlie  question  of  greatest  difficulty  presented  by  these  cases  ia 
to  determine  whether  or  not  the  rights  of  the  plaintiffs  in  the 
rosj^ectivo  fisheries  wore  pro}>erly  "vested  rights"  within  the  sav- 
ing clause  of  Section  95,  of  the  Organic  Act. 

By  the  Common  law  tlie  title  and  dominion  of  the  sea  and 
navigal)le  rivers  and  arms  of  the  sea  within  the  Territorial  juris- 
diction were  in  the  King  who  held  the  same  in  trust  for  his  sub- 
jects who  had  a  common  right  of  navigation  and  fishery  therein. 
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This  jurisdiction  was  held  to  extend  one  marine  league  from 
the  beach  at  low  water  mark.  2  Blackstone  52;  Gould  on 
Waters,  Sec.  3;  Rogers  v.  JoneSy  1  Wend.  287  at  256;  Shivelxf 
V.  Botclbtfy  152  U.  S.  1 ;  The  King  v.  Parish^  1  Haw.  58. 

Although  the  claim  to  an  exclusive  right  in  a  sea  fishery  has 
been  the  subject  of  much  litigation  and  of  conflicting  decisions 
the  weight  of  authority  seems  to  hold  that  at  common  law  «aich  a 
right  might  be  acquired  by  grant  or  by  prescription  which  pre- 
sumes a  grant.  Gould  on  AVaters,  Sec.  189,  and  cases  cited  in 
note:    Rogers  v.  Jones,  supra: 

The  Supreme  Court  of  New  York  has  held  that  by  the  com- 
mon law  the  King  had  the  right  to  grant  the  soil  under  navigable 
water,  and  with  it  the  exclusive  right  of  fishery.  Brookhaven 
i\  Strong,  60  N.  Y.  56.  A  grant  made  by  a  Colonial  Gover- 
nor and  confirmed  bv  Act  of  A.ssemblv  was  held  to  vest  the 
title  to  an  exclusive  fishery^  in  the  grantee.  Robins  v.  Acherlg, 
01  X.  Y.  J>8.  The  holding  of  the  New  York  Courts  on  this  ques- 
tion was  followed  by  the  Supreme  Court  of  the  United  States 
in  Tx>icndes  v.  Huntington,  153  U.  S.  1. 

It  is  said  by  Woodworth,  J.,  in  case  of  Rogers  v,  Jones, 
supra,  "It  is  well  known  that  numerous  grants  have  been  made 
from  time  to  time  by  the  Commissioners  of  the  land  office  of 
lands  under  the  waters  of  the  Hudson,  all  which  have  proceeded 
on  the  ground  that  it  was  the  undeniable  right  of  the  people  of 
this  state  to  make  such  grants.  Until  very  lately,  I  have  not 
understood  that  the  power  was  questioned.  It  is  here  proper 
to  observe  that  this  principle  does  not  at  all  conflict  with  the 
doctrine  laid  down  bv  writers  on  national  law,  who  declare  the 
air,  nmning  water,  the  sea,  etc.,  are  common  property  (Vattel, 
b.  1.  Ch.  23,  Sec.  280,  287.  Grotius,  b.  2  Ch.  Sec.  3.)  The  same 
writers,  however,  admit  that  the  various  uses  of  the  sea  near  its 
coast  render  it  very  susceptible  of  property;  and  rivers  are  sus- 
ceptible  of  property,  because  confined  in  banks;  such  places 
may  be  appropriated  by  the  people  to  whom  they  belong  and  the 
productions  within  reach,  in  the  same  manner  as  the  land  they 
inhabit."    p.  156. 
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Kam^hamelia  III,  who  ruled  the  Hawaiian  Islands  before 
there  was  any  written  laws  or  Constitution,  as  well  as  after  the 
adoption  of  a  written  Constitution,  was  in  the  fullness  of  the 
common  law  phrase  "the  universal  lord  and  original  proprietor 
of  all  lands  in  his  kingdom."  He  was  the  source  of  title.  He 
could  give  and  takt»  from.  His  will  was  law.  Xonc  of  hia 
people  held  allodial  titles  prior  to  1840.  There  is  little,  if  any, 
doubt  that  he  had  the  power  to  grant  exclusive  fisheries  to  any 
of  his  subjects  if  he  desired  to  do  so.  {Territory  v.  Lilinoka' 
lam,  ante  88.  Brown  v.  SpreckelSj  ante,  400),  although  there 
is  a  declaration  by  Chief  Justice  Judd  that  tends  strongly  to 
indicate  that  this  Court  at  that  time  (1899)  held  to  the  contrary 
view.  *^The  people  of  Hawaii,''  said  the  Chief  Justice,  '^liold 
the  absolute  rights  to  all  its  navigable  waters  and  the  soil  under 
them  for  their  own  common  use.  See  Martin  v.  Waddell,  14 
Pet.  410.  The  lands  under  navigable  waters  in  and  around  the 
TeiTitory  of  the  Hawaiian  Government  are  held  in  trust  for  the 
public  use  of  navigation.  Stockton  v,  Baltimore  &  N.  Y.  R.  R., 
32  r.  9."    King  v.  Oaku  Raihcay  &  Land  Co.,  11  Haw.  725. 

-  Admitting  that  the  plaintiffs  might  have  obtained  the  right 
claini(»d  by  grant  the  question  arises.  Did  they  acquire  such 
right  ?  Such  a  grant  would  be  against  the  public  right  and  under 
the  well  ost^.blished  rule  of  construction  requiring  all  such  grants 
to  be  construed  most  strongly  against  the  grantee  it  follows 
that  such  right  if  it  exists  must  appear  by  express  terms  of  the 
grant. 

Much  was  said  at  the  hearing  and  in  the  briefs  relative  to 
these  islands  surrounded  by  the  sea,  teeming  with  food  for  the 
inhabitants,  and  of  the  relative  importance  of  the  products  of 
the  sea  to  the  life  of  the  people  over  those  of  the  land.  All  this 
was  and  is  of  much  interest  but  it  does  not  appear  how  it  in 
any  material  way  leads  to  a  solution  of  the  issues  presented. 
Since  it  appeal's  that  whatever  the  customs  may  have  been  or 
the  rights  and  privileges  enjoyed  by  the  chiefs,  nobles  and 
common  people  in  the  fisheries  prior  to  the  year  1839,  at  that 
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time  they  were  all  revoked  and  cancelled,  and  a  statute  passed 

to  regulate  and  govern  them. 

The  first  written  law  on  the  subject  of  fisheries  in  these 
islands  was  adopted  by  the  king,  nobles  and  chiefs  on  the  7th 
day  of  June,  1839.    In  this  statute  it  is  declared  that, 

"His  Majesty  the  King  hereby  takes  the  fishing  grounds  from 
those  who  now  possess  them  from  Hawaii  to  Kauai,  and  gives 
one  portion  to  the  common  people,  another  portion  to  the  land- 
lords, and  a  portion  he  reserves  to  himself."    And  further  that, 

"These  are  the  fishing  grounds  which  His  Majesty  the  King 
takes  and  gives  to  the  people:  The  fishing  grounds  without  the 
coral  reef,  viz:  the  Kilohee  gi-ounds,  the  Lohee  grounds,  the 
Malolo  grounds,  together  with  ocean  beyond. 

"But  the  fishing  grounds  from  the  coral  reef  to  the  sea  beach 
are  for  the  landlords  and  for  the  tenants  of  their  several  lands 
but  not  for  others." 

An  examination  of  this  Act  (Chap.  3,  Laws  of  1839)  will 
show  that  it  was  intended  to  govern  the  subject  of  fisheries  com- 
pletely. Experience  demonstrated  that  it  was  incomplete  and 
various  amendments  were  adopted  on  April  1st,  1841.  Again 
in  1845  another  act  was  passed  on  the  subject  more  clearly  de- 
fiiiing  the  rights  of  the  several  parties.  Section  1  of  this  last  Act 
defines  the  fishing  ground  of  the  people  to  be  "the  entire  marine 
space  without  and  seaward,  of  the  reef  upon  the  coast  of  the  sev- 
eral islands,"  etc.  Section  2  of  this  act  reads,  "The  fishing 
grounds  from  the  reefs,  and  where  there  happens  to  be  no  reefs 
from  the  distance  of  one  geographical  mile  seaward  to  the  beach 
at  low  water  mark,  shall  in  like  manner  be  considered  private 
property  of  the  landlord  whose  lands  by  ancient  regulation  be- 
long to  the  same;  in  the  possession  of  which  private  fisheries  the 
said  landlords  shall  not  be  molested  except  to  the  extent  of  the 
reservations  and  prohibitions  hereinafter  set  forth. 

"Sec.  3.  The  landlord  shall  be  considered  in  like  manner  to 
hold  said  private  fisheries  for  the  equal  use  of  themselves  and  of 
the  tenants  on  their  respective  lands;  and  the  tenants  shall  be 
at  liberty  to  use  the  fisheries  of  their  landlords,  subject  to  the 
restrictions  in  this  article  imposed." 

The  other  sections  give  the  landlords  the  right  each  year  to 
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set  apart  for  themselves  one  specie  or  variety  of  fish  natural  to 
the  fishery  and  to  give  public  notice  of  this  fact  by  proclama- 
tion, etc.,  and  fixing  penalties  against  landlord  and  tenant  for 
violation  of  the  Act.  Also  defines  the  species  of  fish  designated 
as  the  royal  fish  and  prescribes  that  these  shall  appertain  to  the 
government  and  for  a  division  of  them  between  the  king  and  the 
fishermen,  and  makes  extensive  provisions  relative  to  the  "king's 
tabu,''  etc.;  providing  for  the  appointment  of  fishery  agents  to 
"exact  and  receive  of  all  fishermen  for  the  use  of  the  royal  ex- 
chequer during  the  legalized  fishing  seasons  the  one-half  part  or 
portion  of  all  protected  fish  taken  without  the  reefs,"  etc. 

Time  and  experience  demonstrated  to  the  satisfaction  of  the 
King  that  it  was  not  profitable  for  the  government  to  engage 
in  the  fishing  business,  so  on  July  11,  1851,  the  King  approved 
an  act  granting  to  the  people  the  rights  of  piscary  belonging 
to  the  government.  The  second  section  of  this  Act  reads:  Sec. 
2.  "All  fishing  grounds  pertaining  to  any  government  land,  or 
otherwise  belonging  to  the  government,  excepting  only  pond?, 
shall  be  and  are  hereby  forever  granted  to  the  people  for  the 
free  and  equal  use  of  all  persons;  provided,  however,  that  for  the 
protection  of  such  fishing  grounds  the  minister  of  the  interior 
may  tabu  the  taking  of  fish  thereon  at  certain  seasons  of  the 
year." 

Another  Act  was  passed  the  same  year,  (1851),  entitled  "An 
Act  to  protect  the  people  in  certain  fishing  grounds,"  and  reads 
in  part  as  follows:  "Section  1.  That  no  person  who  has  bought 
or  who  may  hereafter  buy  any  government  land,  or  obtain  land 
by  lease  or  other  title  from  any  party,  has  or  shall  have  any 
greater  right  than  any  other  person  resident  in  this  kingdom 
over  any  fishing  grounds  not  included  in  his  title,  although  ad- 
jacent to  said  land.  The  fish  in  said  fishing  ground  shall  belong 
to  all  persons  alike,  and  may  be  taken  at  any  time,  subject  only 
to  the  tabu  of  the  minister  of  the  interior. 

"Section  2.  If  that  species  of  fish  which  has  been  tabooied 
by  any  konohiki  shall  go  into  the  grounds  which  have  been  or 
may  be  given  to  the  people,  such  fish  shall  not  be  tabooed  them. 
It  shall  only  be  tabooed  when  caught  within  the  bounds  of  the 
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konohiki's  private  fishery.  Nor  shall  it  be  lawful  for  a  konohiki 
to  taboo  more  than 'one  kind  of  fish  upon  any  fishing  grounds 
which  lie  adjacent  to  each  other.^' 

The  Civil  Code  of  1859  embraced  all  the  laws  then  in  force 
in  the  islands  on  the  subject  of  fisheries.  Section  384  of  the 
Civil  Code  is  a  verbatim  copy  of  Sec.  2  of  the  Act  of  1851,  above 
quoted,  and  Sec.  387  is  u  copy  of  Sec.  2  of  the  Act  of  1845 
except  .the  word  ^Tkonohiki"  is  substituted  for  the  word  "land- 
lord" used  in  the  original  enactment.  Tbe  other  sections  here- 
inbefore quoted  were  included  in  this  chapter  of  the  Civil  Code. 
All  of  these  laws  without  material  change  were  carried  forward 
and  are  published  as  Chapter  84  of  the  Penal  Laws  of  1897. 
These  statutes  on  the  subject  of  fisheries  had  been  in  force 
some  of  them  for  more  than  half  a  century  and  all  of  them  for 
most  of  that  time,  when  repealed  by  Sec.  95  of  the  Organic  Act, 
June  14,  1900. 

It  is  clear  from  a  review  of  these  statutes  that  the  fol- 
lowing are  necessary  inferences,  to-wit,  that  the  plaintiffs  can- 
not base  any  claim  to  the  fisheries  on  ancient  custom  or  pre- 
scription; that  no  right  that  they  may  have  possessed  can  ante- 
date the  Act  of  1839;  that  all  right  in  the  fisheries  of  whatever 
nature  that  had  been  enjoyed  by  any  subject  prior  to  that  date 
was  revoked  and  annulled  bv  said  Act  and  that  all  claims  must 
now  date  from  the  Act  of  1839  or  from  some  subsequent  date. 

There  are  only  two  grounds  remaining  on  which  the  plain- 
tiffs might  sustain  their  claim,  to-wit:  (1)  that  it  is  based  on 
grant  or  (2)  was  an  appurtenance  to  the  land. 

It  is  argued  that  these  statutes  are  in  the  nature  of  grants  and 
are  sufficient  to  vest  title  to  the  fisheries  in  the  landlords  and 
that  the  word  "give"  used  in  the  Act  of  1839,  is  a  word  of  con- 
veyance and  was  sufficient  to  pass  title  to  the  fisheries  from  the 
king  to  the  konohiki  and  that  the  title  so  conveyed  become  a 
vested  right  within  the  meaning  and  intent  of  Sec.  95  of  the 
Organic  Act. 

We  do  not  agree  with  this  contention.  Aside  from  the 
absence  of  definite  description  of  the  alleged  subject  of  the 
grant,  and  the  absence  of  a  definite  grantee,  the  statutes  them- 
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selves  bear  conclusive  evidence  that  they  were  not  intended  ^ 
grants  of  property  and  that  they  were  not  intended  to  be  more 
than  appears  from  their  plain  terms,  to-wit,  grants  of  special 
privileges  to  persons  who  then  were  or  might  thereafter  become 
landlord?. 

The  statute  of  1851  granting  to  the  people  certain  rights  of 
piscary  shows  a  clear  intent  to  make  a  grant  both  in  the  title  and 
body  of  the  law.  Words  of  grant  are  used.  "All  fishing 
grounds,"  etc,  "shall  be  and  are  hereby  forever  granted."  If 
'  it  had  been  the  intention  to  convey  an  absolute  right  of  prop- 
erty to  the  landlords  by  the  other  statutes,  it  seems  that  suitable 
words  of  grant  would  have  been  employed.  That  such  words 
were  not  used  can  only  be  explained  on  the  theory  that  a  grant 
was  not  intended,  and  we  so  construe  the  statutes. 

It  is  contended  that  the  fishery  was  an  appurtenance  to  the 
land  and  passed  by  deed  or  patent  without  special  reference 
thereto  in  the  conveyance. 

The  statute  declares  the  fisheries  within  the  reefs  and  for 
one  mile  from  shore  where  there  is  no  reef  to  be  the  "private 
property"  of  the  konohiki  or  landlord.  We  understand  the 
word  propert}/  to  be  used  in  this  statute  in  a  general  sense, 
meaning  doniinion  over  a  tliini!:.  (1  Blackstone,  l:i!2;  2  id.  1.) 
"The  word  'property'  although  in  common  parlance  frequently 
applied  to  a  tract  of  land  or  a  chattel,  in  its  legal  signification, 
means  only  the  rights  of  the  owner  in  relation  to  it^  It  denotes 
a  right  over  a  determinate  thing."    Andrew's  Am.  Law,  Sec.  96. 

The  phrase  "private  property"  used  in  the  law  cannot  mean 
more  than  the  rights  which  the  statute  gave  to  the  konohiki  or 
landlord  over  the  fishery  and  such  private  property  could  not 
be  said  to  be  held  by  contract  or  any  covenant  in  the  nature  of 
a  contract. 

A  parallel  is  sought  to  be  drawn  between  the  fishery  statutes 
and  the  United  States  statutes  permitting  settlers  to  take  up 
homes  on  the  public  domain.  The  analogy  is  not  apparent. 
There  is  a  wide  distinction  between  the  statutes  and  the  rights 
that  may  be  acquired  under  them.     The  United  States  home- 
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stead  statute  is  not  self-executing  nor  is  it  a  grant  of  land  to  the 
homesteader.  It  provides  a  method  by  which  a  qualified  p^-rson 
who  complies  with  the  terms  prescribed  may  acquire  title  to 
land.  The  title  passes  from  the  government  to  the  homesteader 
when  the  patent  issues  and  not  before.  Shiver  v.  The  United 
States,  159  U.  S.  491.  Again  the  one  statute  relates  to  land 
that  may  be  possessed,  occupied,  cultivated  and  improved  with 
buildings  and  structures  while  the  other  relates  to  water,  siot 
water  passing  with  the  soil  under  it  or  confined  v/ithin  bounds 
but  water  in  the  open  sea,  changing  with  the  rising  and  ebbijig 
of  the  tide;  it  gave  no  right  to  the  land  under  the  water  and  no 
riglit  to  place  any  structure  or  improvement  thereon,  not  even  to 
anchor  a  house-boat,  but  a  privilege  to  take  fish  from  this  area  of 
water,  if  cOtUght  while  there,  a  mere  theoretical  species  of  prop- 
ertv  at  best. 

If  the  "private  property"  possessed  by  the  konohiki  in  tlie 
fishery  was  only  the  right  given  by  the  statute  then  it  follows 
that  when  tlie  statute  was  repealed  there  was  no  further  claim  of 
"private  property"  in  the  fishery,  because  that  which  gave  tlie 
right  or  "private  property"  was  no  longer  in  existence.  In  this 
view  and,  we  take  it  to  be  the  correct  view,  the  plaintiifs  could 
acquire  no  vested  right  in  the  fisherv- .  While  the  statutes  wrre 
in  force  plaintiffs  private  property  in  the  fishery  was  protected 
but  when  they  were  repealed  there  was  no  property  in  tlie  rrv. 
These  statutes  were  general  laws.  "Citizens  have  no  ve^t-^d 
rights  in  the  existing  general  laws  of  the  State  which  can  pre- 
clude their  amendn.ent  or  repeal,  and  there  is  no  implied 
promise  on  the  part  of  the  State  to  protect  its  citizens  agninsi 
incidental  injury  occasioned  by  change  in  the  law."  Gooloy, 
Const.  Lim.,  p.  343. 

Again  the  same  author  says: 

"In  organized  society  every  man  holds  all  he  possesses  and 
looks  forward  to  all  he  hopes  for,  through  the  aid  and  under 
the  protection  of  the  laws;  but  as  changes  of  circumstances  and 
of  public  opinion,  as  well  as  other  reasons  affecting  the  public 
policy,  are  all  the  while  calling  for  changes  in  the  law?.,  and 
as  these  changes  must  influence  more  or  less  the  value  <{r\c\  sta- 
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bility  of  private  possessions,  and  strengthen  or  destroy  well 
founded  hopes,  and  as  the  power  to  make  very  many  of  them 
could  not  be  disputed  without  denying  the  right  of  the  political 
community  to  prosper  and  advance,  it  is  obvious  tliat  many 
rights,  privileges,  and  exemptions  which  usually  pertain  to  own- 
ership under  a  particular  state  of  the  law,  and  many  rcasoiiable 
expectations,  cannot  be  regarded  as  vested  rights  in  any  legal 
sense/'    Cooley,  p.  437.    *    *    * 

"All  vested  rights  are  held  subject  to  the  laws  for  the  enforce- 
ment of  public  duties  and  private  contracts,  and  for  the  punish- 
ment of  wrongs;  and  if  they  became  divested  through  the  oper- 
ation of  those  laws,  it  is  only  by  way  of  enforcing  the  obligations 
of  justice  and  good  order."  Id.  p.  438. 

This  view  is  in  perfect  harmony  with  the  contemporaneous 

construction  placed  on  these  statutes  in  the  leading  case  on  the 

subject  in  this  court,  Haulelea  v.  Montgomery,  2  Haw.  62.    In 

that  case  Mr.  Justice  Koberteon  said  that  the  landlord  "could 

have  transferred  the  fishery,  or  her  right  therein,  only  by  sm^ 

express  grant,  eo  nomine.    Had  she  made  a  deed  of  the  whole 

Ahupuaa,  by  metes  and  bounds,  not  including  the  fisherj'^,  nor 

expressly  naming  it  in  the  conveyance,  it  is  doubtful  if  either 

the   fishery  or  her  rights  therein  would   have  passed   to  the 

grantee."    p.  70. 

*  ^t-  *  *  -X-  *  *  * 

And  again,  "If  any  person  who  has  acquired  a  kuleana  on  the 
Ahupuaa  of  Honouliuli  should  sell  and  convey  his  land,  or  even 
a  part  of  it  to  another,  a  common  right  of  piscary  would  pabs 
to  the  grantee  as  an  appurtenance  to  the  land.  In  that  case  it 
would  not  be  necessary,  we  apprehend,  to  mention  the  right  of 
piscary  in  the  conveyance,  it  would  pass  as  an  incident.  Here, 
we  think,  is  the  great  distinction  between  the  rights  of  the  kono- 
hiki  and  those  of  the  tenants  or  occupants,  for  while  the  former 
holds  the  fishery  as  his  private  property  the  latter  has  only  a 
right  of  piscary  therein  as  an  incident  of  his  tenancy."  Id.  p. 
71.  Here  it  is  declared  that  the  konohiki's  or  landlord's  rights 
in  the  fishery  are  private  property  and  as  such  could  not  pass  rs 
an  appurtenance  to  the  land;  that  in  order  to  convey  it  specific 
words  of  grant  must  be  used  in  the  conveyance  for  that  purpose. 


CARTER  V.  TER.  OF  HAWAII.  477 

TJiis  decision  was  rendered  in  1858,  one  year  before  the  adop- 
tion of  the  Civil  Code  and  its  correctness,  so  far  as  we  are  ad- 
vised, is  now  questioned  for  the  first  time.  It  is  contended  that 
this  part  of  the  decision  is  mere  dActa  and  was  not  involved  in 
a  decision  of  the  issues  in  that  case.  Even  if  this  be  true  it 
does  not  appear  how  that  fact  would  weaken  the  declaration  as 
a  correct  interpretation  of  the  theory  of  the  law  on  which  fisherj' 
rights  in  these  islands  are  based.  The  decision  was  by  Mr.  Jus- 
tice Robertson,  whom  the  late  Chief  Justice  Judd  declared  to 
be  "our  best  authority"  on  early  Hawaiian  tradition,  historj^ 
and  jurisprudence.  It  appears  to  have  been  accepted  by  the 
bench  and  bar  of  the  islands  as  a  correct  declaration  of  law  of 
the  question  for  most  half  a  century  and  no  sufficient  reason  has 
been  advanced  to  warrant  us  in  questioning  its  correctness  at 
this  time. 

^  This  construction  of  the  statute  is  further  supported  by  the 
fact  that  the  Land  Commission  although  given  authority  to 
award  "rights  of  piscary"  by  the  statute  creating  it,  (Statute 
Laws,  vols.  I  and  II,  Sec.  7,  p.  109),  refused  to  award  fisheries 
either  as  "rights  or  territory,"  except  in  a  very  few  instances,  ' 
leaving  the  parties  to  their  rights  under  the  general  statutes." 
Akeni  v.  Wong  Ka  MaVy  5  Haw.  91.  It  is  also  confirmed  by 
the  language  found  in  the  first  section  of  the  Act  of  May  24, » 
1851,  passed  to  protect  the  people  in  certain  fishing  grounds 
forbidding  anyone  who  had  acquired  government  land  from 
exercising  exclusive  rights  "over  any  fishing  ground  not  includ- 
ed  in  his  title^  although  adjacent  to  said  lands."  Thisi  inhibi- 
tion was  carried  forward  into  the  Civil  Code. of  1859  as  Sec. 
393,  and  into  the  Penal  Laws  of  1897  as  Sec.  1458. 

We  do  not  understand  that  any  of  the  adjudicated  cases  in 
this  jurisdiction  are  opposed  to  this  theory. 

It  was  held  that  the  konohiki  or  landlord  had  no  power  to 
alienate  a  single  right  given  by  law  to  the  tenant  in  a  sea  fish- 
en-.    Oni  V.  Meek,  2  Haw.  87. 

Also  that  although  the  Land  Commii^ion  heard  evidence  rel- 
ative to  the  boundaries  of  the  fisheries  claimed  bv  the  konohiki 
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and  refused  to  award  the  fishery  either  as  a  right  or  territory  and 
although  the  konohiki  of  the  adjoining  land  was  present  at  the 
hearing  still  he  was  not  estopped  from  disputing  the  boun<Jary 
of  the  sea  fisheiy  claimed  to  be  shown  by  such  evidence.  Akeni 
V.  Wong  Ka  Mau,  5  Haw.  91. 

While  in  Shipman  v.  Nawahij  5  Haw.  571,  the  fishery  is 
spoken  of  as  "adjoining  and  appurtenant  to  plaintifFs  land  calldd 
Waiakea,"  the  action  was  for  damages  for  trespass  upon  the 
fishery.  Judgment  was  for  the  plaintiff  in  the  Court  below,  but 
on  appeal  it  appeared  that  the  defendant  had  a  kuleana  in  the 
land  of  Waiakea  hence  a  right  to  fish  and  a  new  trial  was 
ordered. 

* 

The  case  of  Judd  v.  Kuanaleicn^  6  Haw.  329,  was  an  action 
of  ejectment  by  one  landlord  against  another  for  possession  of  a 
fishery.  It  was  found  that  there  had  been  a  division  of  the 
fishery  by  the  parties  and  judgment  was  rendered  accordingly. 

Hatton  V.  Piopio,  6  Haw.  334,  was  an  action  against  a  ten- 
ant for  unlawfully  catching  and  selling  fish,  it  was  held  that 
"under  our  fishing  laws  every  resident  on  a  land  has  the  right 
to  fish  in  the  sea  appurtenant  to  the  land  and  to  sell  the  fish 
caught  by  him." 

Hhipnian  v.  Comers,  of  Crown  Lamls,  6  Haw.  351,  was  a 
suit  in  equity  by  the  plaintiff's  lessees  of  a  sea  fishery  seeking  an 
injunction  to  restrain  the  defendant  from  trespassing  and  fish- 
ing. It  was  held  that  no  irreparable  damage  was  shown  and  that 
there  was  an  adequate  remedy  at  law  both  by  an  action  of  dam- 
ages and  also  under  the  statute  by  criminal  proceedings.  In- 
junction refused. 

These  we  understand  to  be  the  principal  decisions  of  this 
court  construing  the  fishery  statutes.  While  in  some  of  them 
the  fishery  is  spoken  of  a^  being  "appurtenant  to  the  land"  and 
as  "an  appurtenant  of  the  land"  still  in  no  one  of  them  does 
the  court  in  the  slightest  degree  detract  from  the  force  of  the 
law  announced  in  HaakJea  r.  Montgomery  or  attempt  to  over- 
rule the  law  there  declared  that  a  sea  fishery  could  not  pass  a«* 
an  appurtenance  to  the  land.     As  a  matter  of  fact  the  fishing 


CARTER  V.  TER.  OF  HAWAII.  47» 

rights  were  appurtenant  to  the  land  so  long  as  the  statutes  were 
in  force  but  when  the  statutes  werie  repealed  these  appurtenances 
were  such  no  longer. 

"Fish  in  the  open  sea  are  animals  ferae  naturdey  and  go  and 
come  at  will  unrestrained.'*  (Hatton  v.  PiopiOy  6  Haw.  337) 
But  when  taken  fish  were  private  property  and  entitled  to  the 
protection  of  the  law.  It  was  entirely  proper  for  the  legisla- 
ture to  prescribe  penalties  for  violation  of  the  fishing  statute  and 
for  the  courts  to  entertain  civil  actions  for  damages  for  tres- 
passing against  the  rights  given  by  statute. 

In  the  second  case  the  claim  of  grant  is  based  upon  a  clause 
in  the  patent  for  the  land  of  Moanalua.  It  appears  in  the  patent 
after  the  operating  words  of  grant  and  the  description  of  the 
land  conveyed  that  there  is  a  recital  relative  to  the  fishery  as 
follows,  to-wit:  "There  is  also  attached  to  this  land  a  fishing 
right  in  the  adjoining  sea,  which  is  bounded  as  follows."  Then 
a  description  of  the  fishery  claimed  in  the  petition  is  set  out  by 
metes  and  bounds.  The  habendum  clause  of  the  Patent  reads 
in  part  "To  have  and  to  hold  the  above  granted  land,  in  fee 
simple,  unto  the  said  Lot  Kamehameha,"  etc.  The  Patent  was 
a  grant  of  land.  The  operating  words  of  grant  are  not  enlarged 
by  the  habendum  clause.  The  fishing  right  was  not  land  or  a 
necessary  part  thereof.  The  word  "attached"  cannot  be  con- 
strued as  a  word  of  grant  or  as  showing  an  intention  to  convey. 
It  does  not  appear  from  the  Patent  that  it  was  the  intention  of 
the  grantor  to  convey  the  fishery.  The  recital  relative  to  the 
fishery  may  have  been  inserted  for  the  pui*pose  of  making  plain 
the  boundaries  of  the  fishery  adjoining  the  land  and  in  which 
the  statute  gave  the  landlord  special  privileges.  The  plaintiffs, 
it  seems,  took  this  view  of  the  matter  as  the  evidence  shows  that 
he  exercised  the  right  in  the  fishery  under  the  statute. 

Under  the  common  law  the  right  of  fishing  in  the  open  sea 
like  that  of  navigation  was  a  public  right.  The  grant  of  an 
exclusive  right  to  a  sea  fishery  cannot  be  presumed.  Every  pre- 
sumption is  against  the  grant  and  in  favor  of  the  public.  Every 
ambiguity  or  doubt  in  the  instrument  by  which  the  right  is 
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claimed  to  be  granted  will  be  construed  most  strongly  against 
the  grantee. 

Rapid  Trmmt  Co,  v.  Tram,  Co.,  13  Haw.  363,  371;  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420;  Fertilizer  Co. 
V.  Hyde  Park,  97  TJ.  S.  659;  Netcton  v.  Commissioners,  100  U. 
S.  548.    Shivley  v.  Bowlhy,  152  U.  S.  1. 

Applying  this  well  established  rule  of  construction  to  the 
facts,  we  are  bound  to  hold  that  the  patent  to  the  land  of  Mo- 
analua  did  not  grant  the  sea  fishery  adjoining. 

Exceptions  are  overruled. 

Hatch  d  Sillimam  for  the  plaintiff. 

Cecil  Brown  and  Magoon  &  Peters  on  brief. 

Robertson  dc  Wilder  for  defendant. 
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EST  THE  MATTER  OF  THE  APPLICATION^  OF  THE 
LIVERPOOL  AOT>  LONDON  AND  GLOBE  INSUR- 
ANCE COMPANY  FOR  A  AVRIT  OF  MANDAMUS 
AGAINST  F.  W.  MACFARLANE,  F.  J.  TESTA,  A. 
N.  KEPOIKAI,  J.  G.  PRATT  and  A.  C.  LOVEKIN, 
Cominissionei's  of  Fire  Claims. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  YIM 
JAN  KANG,  AVONG  HING  CHOW,  CHANG  KEE, 
LEE  CHU,  CHUN  YAN  SING  and  CHING  LUM, 
and  LEE  CHU,  President,  LOO  CHIT  SAM,  Vice-Pres- 
ident, and  T.  J.  KING,  Treasurer,  of  the  Oahu  Lumber 
and  Building  Company,  Limited,  Partners  under  the  name 
of  Sing  Chan  Company,  for  a  Writ  of  Mandamus  against 
F.  W.  MACFARLANE,  F.  J.  TESTA,  A.  N.  KEPOI- 
KAI, J.  G.  PRATT  and  A.  C.  LOVEIvIN,  Commission- 
ers  of  Fire  Claims. 

•    Appeals  fbom  Circuit  Judge,  Fikst  Circuit. 

Submitted  October  8,  1902.         Decided  Xovexibek  15,  190l'. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

Much  property  having  been  destroyed  by  fire  in  consequence  of  orders 
of  the  Board  of  Health,  in  suppressing  bubonic  plague,  a  special 
Commission  was  created  by  statute  to  adjudicate  claims  for  the 
loss  of  such  property.  The  Commission  having  heard  certain 
claims  presented  by  the  owners  and  insurers  respectively  of  cer- 
tain property  so  destroyed,  declined  to  award  any  sum  to  the 
insurers,  and  awarded  to  the  owners  the  total  loss  less  the  amount 
paid  by  the  insurers  and  stated  that  the  balance  so  awarded  was 
subject  to  assignments  previously  made  to  the  insurers  up  to  the 
amounts  that  had  been  paid  by  them.     The  owners  and  insurers 
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respectively  then  applied  for  writs  of  mandamus  to  compel  the 
Commission  to  amend  their  awards  so  as  to  allow  the  total  loss 
found  either  wholly  to  the  owners  subject  to  the  assignments,  or 
else  part  to  the  insurers  and  the  remainder  to  the  owners  no: 
subject  to  the  assignments.    Held, 

The  insurers  had  no  valid  Independent  claims  of  their  own. 

But,  the  contract  of  fire  insurance  being  one  of  indemnity,  an  insurer 
against  fire  is,  upon  payment  of  the  insurance,  subrogated  in  a 
corresponding  amount  to  the  rights,  if  any,  of  the  insured,  against 
the  one  who  caused  the  loss;  and  of  course,  the  insurer  may 
obtain  rights  by  express  assignment  from  the  insured. 

The  statement,  though  unnecessary,  in  the  award  to  the  insured  that 
it  was  subject  to  the  rights  of  the  insurance  companies  under  the 
assignments  made  by  the  insured  does  not  call  for  relief  by  man- 
damus. 

Quere,  whether  the  Commission  should  have  awarded  the  total  amount 
of  the  loss  to  the  insured  instead  of  deducting  the  amounts  pre- 
viously paid  by  the  insurers. 

But,  semhle,  that,  if  the  total  amount  should  have  been  awarded,  the 
award  as  made  cannot  be  corrected  by^mandamus. 

Even  if  the  remedy  by  mandamus  were  as  ample  under  our  statute  ab 
the  remedy  is  usually  elsewhere  by  certiorari,  still  the  award,  hav- 
ing been  made  by  the  Commission  acting  within  its  jurisdiction, 
cannot  be  reviewed  and  corrected,  since  the  statute  makes  it  final 
and  not  subject  to  appeal. 

It  was  competent  for  the  legislature  to  provide  that  the  awards  of  a 
special  Commission  of  this  kind  created  for  adjudicating  claims 
against  the  government  should  be  final. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

These  applications  for  writs  of  mandamus  to  compel  the  Com- 
missioners of  Fire  Claims  to  amend  their  awards  in  certain  cases, 
were  heard  tofirether  both  in  the  lower  court  and  in  this  court 
on  a})peal. 

Much  pi*operty  having  been  destroyed  in  the  city  of  Hono- 
lulu during  December,  1800,  and  January,  1000,  under  or  in 
consequence  of  orders  of  the  Board  of  Health  in  suppressing 
bulx^nic  plague,  provision  was  made  by  Act  15  of  the  Laws  of 
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1901  for  the  appointment  of  a  Commission  to  hear  and  deter- 
mine claims  for  damages  for  such  loss  of  property  and  for  the 
payment  thereof  to  the  amount  of  $1,600,000.  The  respond- 
ents are  the  Commissioners  appointed  under  that  Act.  They 
haye,  we  understand,  practically  completed  their  labors,  that 
is  to  say,  have  heard  and  decided  all  of  the  nearly  7,000  claims 
that  were  presented  to  them  but  their  functions  have  not  ceased 
by  limitation  of  law. 

The  petitioners  in  the  second  case.  Sing  Chan  Company,  pre- 
sented a  claim  for  $11,816.92  for  property  so  destroyed,  and  the 
petitioner  in  the  first  case,  the  insurance  company,  presented  a 
claim  for  $1,500  as  assignee  of  the  Sing  Chan  Company  claim 
up  to  that  amount,  the  insurance  company  having  obtained  the 
assignment  upon  paying  Sing  Chan  Company  that  amount 
under  a  policy  of  insurance  upon  that  property. 

The  Commission,  after  hearing  the  claims,  found  that  the 
value  of  the  property  destroyed  was  $7,877.95,  but  awarded  the 
Sing  Chan  Company  only  $4,590.85,  being  the  total  loss  found, 
less  amounts  previously  paid  under  three  insurance  policies  on 
the  property,  and  upon  the  award  the  following  was  noted: 
"This  claimant  having  subrogated  to  the  following  insurance 
companies,  to-wit,  Liverpool  &  London  &  Globe  Insurance  Co., 
Policy  354,106,  $1,500;  Fireman^s  Fund  Insurance  Co.,  Policy 
627,873,  $1,000.00;  Koyal  Insurance  Co.,  Policy  5,853,660, 
$787.10;  this  award  is  hereby  made  subject  to  the  subrogation 
of  this  claimant  to  said  companies.  Less  and  subject  to  any  sum 
or  sums  of  money  hereafter  recovered  or  received  from  insur- 
ance companies  on  account  of  property  destroyed  by  or  incident- 
al to  said  sanitary  fires."  Upon  the  award  in  the  case  of  the 
insurance  company  the  following  was  noted:  Xo  awai-d  made 
under  Act  15  of  Session  Laws  of  1901.  Award  made  to  claim 
4346  (Sing  Chan  Company)  subject  to  subrogation;  or  words 
substantially  to  that  effect.  The  other  two  insurance  companies 
likewise  presented  their  claims  to  the  Commission — ^with  pre- 
sumably similar  results,  though  it  is  not  expressly  so  stated. 

The  Circuit  Judge,  after  a  hearing  on  demurrer  in  each  case. 
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granted  peremptory  writs  of  mandamus  directing  the  Commis- 
sion to  amend  its  awards  so  as  to  allow  the  insurance  company 
the  amount  of  its  assignment,  $1,500,  and  the  Sing  Chan  Com- 
pany, $4,590.85  without  lien  or  subrogation.  The  respondents 
appealed. 

The  insurance  company  does  not  rely  upon  an  independent 
cause  of  action  of  its  own  or  a  claina  for  damages  caused  to  it 
by  the  orders  of  the  Board  of  Health.  It  could  not,  for  such 
damages  would  be  too  remote  under  the  general  law  (see  Conn. 
Mvt  Irife  Ivs.  Co.  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  25  Conn.  265, 
274)  ea'^en  if  the  Territory  were  suable  in  tort  in  the  regular 
courts,  which  is  not  the  case  {Coffkld  v.  Territory^  13  Haw. 
478),  and  the  statute  in  question  (Section  7)  expressly  prohibits 
awards  for  "consequential  damage"  and  limits  allowable  dam- 
ages to  loss  "for  the  destruction  of  or  direct  damage  to  prop- 
erty." 

IN'or  does  the  insurance  company  rely  on  a  right  of  subrep- 
tion independent  of  the  express  assigjiment,  although  (fire  in- 
surance being,  like  marine  insurance,  a  contract  of  indemnity, 
and  not,  like  life  insurance,  a  contract  to  pay  a  definite  sum 
upon  the  happening  of  a  particular  event)  the  company  upon 
paying  the  insurance  would,  in  the  absence  of  an  express  assign- 
ment, be  subrogated,  in  a  corresponding  amount,  to  the  insured's 
right,  if  any,  against  the  wrongdoer  responsible  for  the  loss. 
i^t.  Louis  dc.  R'y.  v.  Comtmrcial  Ins.  Co.,  139  U.  S.  223,  235; 
Darrell  v.  Tibbetts,  L.  R.  5  Q.  B.  D.  560. 

The  company  relies  entirely  on  the  express  assignment,  that 
is,  upon  its  rights  as  an  assignee  of  a  portion  of  the  claim  of  the 
insured. 

The  claim  on  behalf  of  the  insurer  was  disallowed  in  both 
cases,  and,  tliorefore,  in  view  of  our  conclusion  that  we  cannot 
in  proceedings  of  this  kind  review  and  correct  the  decision  of 
the  Commission  upon  this  point,  assuming  it  to  be  eri'oneous,  it 
will  be  sufficient  for  the  disposition  of  both  cases  if  we  state 
our  reasons  in  the  case  of  the  OAvners  alone. 

AVe  take  it  that  the  petitioners  would  be  satisfied  with  either 
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an  award  to  the  insured  of  the  total  loss  less  the  amounts  paid 
by  the  insurers,  provided  the  latter  amounts  were  awarded  to 
the  insurers;  or  an  award  of  the  total  loss  to  the  insured  subject 
to  the  assignments  to  the' insurers,  provided  no  awards  were 
made  directly  to  the  latter,  in  other  words,  that  the  petitionera 
do  not  expect  several  awards  exceeding  in  the  aggregate  the 
total  loss,  although  they  so  prayed  both  before  the  Commission 
and  before  the  Circuit  Judge.  Accordingly  there  can  be  no 
serious  objection  to  the  note  made  on  the  award  to  the  owners, 
Sing  Chan  Company,  to  the  effect  that  that  award  was  subject 
to  the  assignments  to  the  insurauce  companies.  The  serious 
objection  to  that  award,  from  the  standpoint  of  the  petitioners,  is 
that  it  was  not  for  the  full  amount  of  the  loss,  not  that  it  was 
subject  to  the  assignments.  No  doubt  it  was  unnecessary  for  the 
Commission  to  note  that  the  award  was  subject  to  the  assign- 
ments and  it  might  have  been  better  not  to  have  done  so,  for 
the  insured  and  insurers  could  settle  their  claims  as  against  each 
other  between  themselves;  and  the  Commission  was  authorized 
under  the  statute  to  make  awards  for  ^^direct  damage  to  prop- 
erty" and  not  to  adjudicate  conflicting  claims  to  the  amounts 
awarded. 

As  already  stated  the  real  question  of  importance  to  the  peti- 
tioners,  is  whether  the  award  to  Sing  Chan  Company  should 
have  been  for  the  full  loss,  $7,877.95,  or  was  properly  made  for 
that  amount  less  the  amounts  paid  by  the  insurers.  But  we  need 
not  undertake  to  decide  this  question,  inasmuch  as,  in  our  opin- 
ion, set  forth  below,  this  court  could  not  properly  in  a  proceed- 
ing of  this  kind  review  and  correct  the  action  of  the  Commis- 
sion even  if  it  erred  in  its  decision  of  this  question.  And  yet  we 
may  be  justified  in  stating  some  of  the  considerations  that  bear 
up^n  the  question,  partly  for  the  purpose  of  throwing  light 
upon  it,  especially  in  view  of  the  arguments  pro  and  con  pre- 
sented by  counsel,  and  partly  for  the  purpose  of  showing  to 
some  extent  that  the  question  is  one  of  such  a  nature  that  it 
should  not  be  decided  in  a  proceeding  of  this  kind. 

Of  course,  if  the  statute  clearly  showed  that  the  legislature 
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intended  that  the  amounts  paid  by  insurance  companies  should 
be  deducted,  that  would  end  the  matter;  for,  since  the  gov- 
ernment cannot  be  sued  at  all  without  its  consent,  it  may  con- 
sent to  be  sued  or  to  allow  claims  to  be  presented  or  awarded 
against  it  to  only  such  extent  as  it  pleases.  The  only  reference 
to  insurance  in  the  statute  is  found  in  the  provision  in  Section  9 
that  the  claimant  should  state,  among  other  things,  "the  amount 
for  which  the  property  was  insured,  the  name  of  the  insurer, 
and  how  much  was  paid  thereon."  The  insertion  of  this  pro- 
vision can  be  accounted  for  on  several  theories.  If  the  legisla- 
ture intended  by  it  that  amounts  paid  by  insurers  should  be  de- 
ducted from  owners'  claims,  it  did  not  clearly  express  its  inten- 
tion. 

Assuming  that  the  question  is  not  settled  by  the  statute,  its 
solution  might  depend  upon  whether  the  owners  would  be 
obliged  as  matter  of  law  to  reimburse  the  insurance  companies 
out  of  the  amounts  received  under  the  award  of  the  Commis- 
sion. If  they  would,  then  justice  would  seem  to  require  that  the 
full  amount  of  the  loss  without  deducting  the  insurance  should 
be  awarded ;  for  otherwise  the  amounts  of  insurance  would  be  in 
effect  deducted  twice  and  the  owners  would  not  be  fully  com- 
pensated for  their  loss.  They  would  be  discriminated  against 
as  compared  with  others  and  would  better  not  have  had  insur- 
ance. And  the  general  rule  is  that  in  actions  by  the  owner* 
against  those  who  caused  the  loss,  the  measure  of  damages  is 
the  entire  loss  without  deduction  of  amounts  previously  rec'^ived 
from  insurers.  Weber  r.  Morris  &c.  R.  R,  Co,,  35  N.  J.  L. 
402 ;  see  also  Pmtz  v.  Receiver's,  3  EdW.  Oh.  341 ;  9  Paige  568. 
But  if  the  owners  would  not  as  matter  of  law  be  bound  to  reim- 
burse the  insurers,  it  could  be  argued  with  a  good  deal  of  force 
that  they  could  not  justly  complain  if  the  amounts  already  i  '-»- 
ceived  by  them  from  the  insurers  were  deducted,  for  they  would 
be  fully  compensated — ^in  part  by  the  insurers  and  as  to  the 
rest  by  the  government. 

It  would  be  under  the  express  assignments  or  because  of  the 
nature  of  the  contract  of  insurance  as  one  of  indemnity  that  the 
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owners  would  have  to  reimburse  the  insurers,  if  at  all.  As  to 
the  assignments,  if  the  owners  made  those  voluntarily,  whether 
for  a  consideration  or  not,  that  was  their  own  affair  and  the 
government  could  not  be  expected  to  take  such  assignments  into 
consideration  any  more  than  if  they  had  been  made  to  any  others 
than  the  insurers.  The  owners  could  not  enlarge  the  govern- 
ment's liability  by  their  own  voluntary  acts.  And  there  is  no 
showing  in  this  case  that  they  were  obliged  by  the  terms  of 
their  policies  to  make  such  assignments.  As  to  the  obligation, 
if  any,  of  the  owners  to  reimburse  the  insurers  because  of  the 
nature  of  the  contract  as  one  of  indemnity, — if  there  was  no 
legal  liability  on  the  part  of  the  government,  as,  for  instanC/e,  if 
the  orders  of  the  Board  of  Health  in  consequence  of  which  the 
fires  occurred  were  legal  imder  the  circumstances  or  if  the  loss 
of  property  in  question  was  not  the  proximate  result  of  those 
orders,  the  owners  would  have  no  legal  right  as  against  the  gov- 
ernment (apart  from  the  question  of  the  right  to  sue  the  gov- 
ernment) and  therefore  the  insurers  could  have  no  rights,  by 
way  of  subrogation.  But,  of  course,  we  could  not  properly  in 
this  proceeding  go  into  the  questions  of  proximate  cause  or  of 
the  legality  of  the  orders  of  the  Board  of  Health,  even  if  the 
facts  were  before  us.  And  the  government  has  never  so  far  as 
we  are  aware  acknowledged  a  legal  liability.  It  has  apparently 
proceeded  on  the  theory  that  the  claims  provided  for  were  moral- 
ly, if  not  legally,  good  and  that  it  was  only  right  that  the  public, 
for  whose  benefit  the  losses  were  incurred,  should  share  them 
with  the  immediate  sufferers.  But,  even  if  the  insurers  had  no 
rights  of  subrogation  based  on  the  liability  of  the  government, 
still,  if  the  government  should  in  fact  compensate  the  owners, 
even  though  gratuitously  on  the  theory  of  a  moral  obligation  or 
by  way  of  compromise  or  otherwise,  might  not  the  contract  of 
insurance  as  one  of  indemnity  give  the  insurers  a  right  to  re- 
imbursement by  the  owners?  And  yet,  if  that  would  be  so  in 
case  the  owners  were  paid  in  full,  would  it  be  so  in  case  the  gov- 
ernment, acting  gratuitously,  compensated  the  ovniers  in  part 
only,  expressly  disallowing  the  amounts  paid  by  the  insurers,  so 
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that  the  o^vTle^s  would  be  no  more  than  fully  compensated  by 

the  government  and  the  insurers  together?     Enough  has  been 

said  to  show  that  nice  questions  of  law  are  involved  and  perhaps 

of  fact  and  that  we  should  have  to  decide  some  of  these  and  i 

practically  entertain  an  appeal  from  the  Commission  in  order 

to  correct  their  award  in  the  manner  desired. 

Assuming  that  the  Commissioners  erred  in  their  views  on 
these  questions  and  that  the  award  should  have  been  for  the  full 
amount  without  deducting  the  insurance,  can  we  at  all,  or  at 
least  by  mandamus,  review  and  correct  their  award,  or  must  not 
the  petitioners  be  left  to  pursue  some  other  remedy,  if  any,  in 
the  courts  or  their  remedies  of  persuading,  if  possible,  the  Com- 
mission or  the  legislature  to  grant  the  desired  relief? 

It  is-  conceded  that  ordinarily  certiorari  would  be  the  proper 
remedy  to  correct  a  judgment  or  award  in  a  case  of  this  kind, 
but  it  is  contended  that  our  statute  (Civ.  L.,  Sec.  1614)  limiis 
the  scope  of  that  remedy  to  such  an  extent  as  to  make  it  inapplic- 
al)le  to  this  case  and  (/rf.,  Sec.  1600  et  seq,)  enlarges  the  scope  of 
the  remedy  by  mandamus  so  as  to  ma^e  it  applicable.  We  need 
not  express  an  opinion  upon  the  scope  of  the  statute  in  these  re- 
sj)ects.  But  it  may  not  be  out  of  place  to  remark  that  this  court 
has  in  a  number  of  cases  followed  the  rule  that  prevails  in  most 
jurisdictions,  that,  although  an  inferior  court  may  be  compelled 
to  hear  and  decide  a  matter,  it  cannot  be  compelled  by  man- 
damus to  decide  it  in  a  particular  way.  And  the  mere  fact  that 
there  is  no  other  remedy  is  not  sufficient  to  justify  the  court  in 
proceeding  by  mandamus.  Ex  parte  Newman,  14  Wall  152; 
/;/  re  Rice,  155  TJ.  S.  396.  It  is  contended,  however,  that  it  is 
sought  here,  not  to  control  the  Commission  in  the  exercise  of  its 
judicial  functions,  but  merely  to  compel  it  to  enter  an  award  in 
accordance  with  its  own  findings  of  fact.  That  was  the  conten- 
tion in  Ex  parte  Morgan ,  114  TI.  S.  174  ,but  the  court  held  it 
not  a  proper  case  for  mandamus.  The  Commission  has  already 
acted  in  these  cases.  We  are  asked,  not  to  compel  it  to  act  or 
even  to  correct  mere  clerical  mistakes  or  oversights,  but  to  come 
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to  a  different  conclusion  or  to  make  an  award  different  from 
what  they  deliberately  decided  upon. 

In  our  opinion  the  statute  under  which  the  Commission  acted 
made  its  decisions  final  and  not  subject  to  review  by  the  courts. 
The  courts  might  interfere  if  the  Commission  declined  to  hear 
and  decide  a  claim  that  was  properly  presented  to  it  or  if  it 
attempted  to  act  beyond  its  jurisdiction,  but  they  cannot  review 
and  correct  its  awards  made  within  the  scope  of  its  jurisdiction. 
The  statute  (Section  6)  provides  that,  "its  judgments  shall  be 
final  and  no  appeal  lie  therefrom."  The  Circuit  Judge  held 
that  if  this  provision  were  to  be  so  construed  it  would  be  uncon- 
stitutional or  rather  contrary  to  the  provisions  of  the  Organic 
Act  creating  the  judicial  system  of  the  Territory, — on  the  the- 
ory that  the  legislature  could  not  create  an  inferior  court  of 
final  jurisdiction.  It  is  evident  that,  if  that  were  the  rule  as  to 
ordinary  courts  and  cases,  it  would  have  no  application  to  a 
special  Commission  in  the  nature  of  an  auditing  board,  coated 
to  adjudicate  claims  against  the  government.  Peacock  v.  Re- 
public, 11  Haw.  404,  409.  "The  government  cannot  be  sued 
except  by  its  own  consent,  and  if  it  consents  to  be  sued  at  all, 
it  may  do  so  upon,  such  terms  and  conditions  as  it  pleases." 
Counsel  for  the  petitioners  did  not  in  the  lower  court  and  do 
not  now  rely  much,  if  they  do  at  all,  on  this  ground  upon  which 
the  Circuit  Judge  based  his  opinion.  Their  contention  is  that 
by  the  established  principles  of  the  common  law  the  courts  have 
jurisdiction  to  review  the  judgments  of  inferior  tribunals  by 
certiorari  or  mandamus  where  no  appeal  or  writ  of  error  lies. 

Words  similar,  at  least  in  part,  to  those  in  question  have  been 
construed  differently  by  different  courts.  For  instance,  in  Peo- 
ple V,  Beits y  55  N.  Y.  600,  the  court  held  that  the  statute  in 
declaring  that  a  certain  appraisal  should  be  "final  and  con- 
clusive" meant,  not  merely  that  there  should  be  no  appeal  tech- 
nically speaking  but  that  there  should  be  no  remedy  at  all  by 
wav  of  review  and  that  therefore  certiorari  did  not  lie.  See 
also  Commonwealth  v.  Justice,  34  Pa.  St.  156;  Auditorial 
Board  t\  Aries,  15  Tex.  72;  Wcrthcimer  v.  BoonmllCy  29  Mo. 
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254;  State  v.  Asylum  St.  Bridge  Co.,  63  Conn.  91.  But  it 
must  be  conceded  that  there  are  decisions  or  at  least  dicta  tend- 
ing to  support  the  view  that  ordinarily  such  words  alone  are 
not  sufficient  to  show  an  intention  on  the  part  of  the  legislature 
to  preclude  resort  to  the  extraordinary  writs,  the  presumption 
being  strongly  against  such  a  construction.  See,  for  example^ 
Rew  V,  Moreley,  2  Burr.  1040;  People  v.  Canal  Boardy  7  Lans-. 
220;  State  v.  Quaife,  23  K  J.  L.  89;  State  v.  Thayer,  74 
Wis.  48. 

The  circumstances  here  are  different  from  what  they  were  in 
most  of  the  last  above  cited  cases.  Here,  besides  the  p^o^ision 
that  the  judgments  of  the  Commission  shall  be  "final,"  there  is 
also  the  provision  that  "no  appeal  (shall)  lie  therefrom."  The 
word  "appeal"  here  is  not  used  in  its  technical  sense.  It  is 
used  in  its  broader  sense  as  meaning  a  proceeding  for  revie\ving 
and  correcting  tlie  judgment  of  an  inferior  tribunal.  The  sub- 
ject matter  and  language  of  the  statute  as  a  whole  indicate  an 
intention  to  avoid  the  formalities  and  delays  of  ordinarj'  judicial 
proceedings  and  to  have  the  claims  adjusted  by  the  application 
of  horse-sense  rather  than  of  strict  rules  of  law.  Only  one  mem- 
ber of  the  Commission  was  required  to  be  an  attorney  at  law 
(Section  1),  the  judgments  were  to  be  final  (Section  6),  claims 
might  be  compromi^d  (Section  12),  issue  need  not  be  joined 
(/(f),  "the  Commission  shall  not  be  bound  to  follow  the  rules  of 
the  common  law  in  relation  to  pleadings,  practice,  and  the  ad- 
mission and  rejection  of  evidence  but  shall  exercise  its  discretion 
therein  with  the  view  of  doing  justice"  (Section  15),  apparently 
claims  were  expected  to  be  presented  and  heard  at  the  rate  of 
about  a  thousand  a  month  as  there  were  nearly  7,000  claims  and 
appropriations  for  the  expenses  of  the  Commission  were  made 
for  only  six  months  (Section  16).  It  could  hardly  have  been 
contemplated  that  this  large  number  of  claims  might  possibly  be 
brought  into  the  regular  courts  by  mandamus  or  other  proceed- 
ings to  correct  alleged  errors.  Then,  again,  the  statute  was  not 
intended  to  provide  for  the  adjudication  of  rights  as  between 
individuals  or  even  for  the  adjudication  of  strictly  legal  rights 


INS.  &  LUMBER  CO.  v.  MAOFARLANE.        491 

as  between  the  government  and  individuals.  Under  such  cir- 
cumstances the  statute  making  the  awards  final  and  not  subject 
to  appeal  should  not  be  construed  as  strictly  as  might  otherwise 
be  required.  In  dyirmumwealth  v.  Justice,  supra,  the  Supreme 
Court  of  Pennsylvania  said:  "We  are  of  opinion  that  this  court 
has  no  authority  to  review  the  order  or  decree  of  the  Common 
Pleas,  for  it  is  expressly  declared  to  be  final  and  conclusive,  and 
because  the  case  is  not  such  a  judicial  one  as  falls  necessarily 
within  the  general  jurisdiction  or  judicial  power  of  this  court 
And  we  do  not  think  that  this  court  ought  to  have  any  power 
over  such  cases;  for,  properly  speaking,  they  involve  no  judicial 
question.  They  have  no  relation  to  the  preservation  or  enforce- 
ment of  private  rights;  but  only  to  the  distribution  of  money 
belonging  to  the  state,  and  which  it  bestows  upon  counties  and 
persons  according  to  such  rules,  and  by  means  of  such  instru- 
mentality as  it  pleases.  It  makes  the  judges  of  the  Common 
Pleas  the  functionaries  for  its  distribution,  and  their  decree  final, 
and  therefore  we  must  not  interfere."  In  Auditorial  Board  v. 
Aries,  supra,  a  case  in  which  a  board  created  to  pass  upon  claims 
against  the  late  Republic  of  Texas,  refused  to  allow  a  claim  for 
interest,  the  court  said:  "Again  the  board  having  acted  on  the 
claim,  and  the  law  not  providing  any  remedy,  a  mandamus  ought 
not  to  have  issued.  The  most  that  could  be  claimed  on  a  man- 
damus was,  that  the  board  should  act  on  the  claim;  and  the  fact 
shown  in  the  petition,  that  the  claim  had  been  acted  upon  by 
the  board,  was  sufficient  ground  on  which  the  application  should 
have  been  refused  by  tlie  court  below.  It  is  an  admitted  rule 
that  the  state  can  be  sued  only  by  its  own  permission,  and  then 
in  the  way  it  has  consented  to  be  so  sued.  To  sustain  the  judg- 
ment in  this  case  would  be,  in  effect,  to  sustain  a  suit  against  the 
state  without  its  consent. 

"If  injustice  has  been  done  by  the  board,  in  rejecting  the 
claim  of  interest,  the  claimant  must  rely  for  remedy  upon  the 
sense  of  the  justice  of  the  claim  that  the  l^slature  may  enter- 
tain on  it" 
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The  order  of  the  Circuit  Judge  directing  the  Commission  to 
amend  its  award  is  reversed  in  each  case. 

Hatch  d  Silliman  and  F.  W.  MUverton  for  petitioners. 

Attorney-General  E.  P.  Dole  and  Deputy  Attorney-General 
J,  W.  Cathccrt  for  respondents. 

CONCURRING  OPINION  OF  PERRY,  J. 

m 

I  concur  in  the  conclusion  of  the  majority  that  the  statute 
under  which  the  Commission  acted  made  its  decisions  final  and 
not  subject  to  review,  by  any  method,  by  the  courts  and  that 
this  provision  is  not  unconstitutional,  and  also  in  the  reasoning 
in  support  of  that  conclusion.  The  proceedings  in  these  two 
cases  are  but  attempts  to  obtain  a  consideration  by  this  Court 
of  certain  errors  of  law  alleged  to  have  been  committed  by  the 
Commission  and  a  reversal  or  modification  of  its  judgments,  and 
the  orders  appealed  from  must,  therefore,  be  reversed  and  the 
petitions  dismissed. 

It  is  unnecessary,  I  think,  to  express  an  opinion  upon  or  to 
enter  into  a  discussion  of  any  of  the  other  questions  touched 
upon  in  argument  or  in  the  opinion  of  the  majority. 


JOHN  WALKER  r.  ERAXCES  T.  BICKERTOX. 

Original. 
Submitted  October  31,  1902.       Decided  November  17,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

It  is  not  necessary  to  obtain  an  order  in  equity  for  the  execution  of 
an  ordinary  power  of  sale  given  to  a  life  tenant  under  a  wilU 

Nor  to  set  forth  in  the  deed  the  facts  that  malce  the  sale  necessary  or 
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adfvisable  where  by  the  will  the  sale  is  authorized  in  case  it  is 
necessary  or  advisable. 

Under  the  circumstances  of  this  case  as  set  forth  in  the  opinion,  the 
life  tenant  is  held  to  be  the  sole  Judge  of  the  advisability  of 
selling. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

This  is  a  submission  on  agreed  facts.  The  question  is  whether 
the  defendant  in  making  a  conveyance  to  the  plaintiff  effected 
a  valid  execution  of  a  power  to  sell  under  the  will  of  her  late 
husband,  Richard  F.  Bickerton.  By  the  terms  of  the  will,  after 
giving  certain  real  and  personal  property  to  his  wife  absolutely 
and  in  fee,  the  testator  gave  the  residue  both  real  and  personal 
(the  latter  consisting  of  stocks  in  four  sugar  plantations)  to  his 
wife  for  life  with  remainder  to  his  four  children.  He  further 
provided  as  follows: 

"If  circumstances  should  make  it  necessary  or  advisable  to 
sell  any  and  all  of  the  property  real  or  personal  in  which  my 
said  wife  has  a  life  estate,  then  I  give  to  my  said  wife,  full  power 
to  make  and  complete  such  sale  or  sales,  the  proceeds,  to  be  at 
once  invested  in  some  good  security  and  become  part  of  my 
estate;  my  wife  nevertheless  to  enjoy  the  income  from  the  same 
during  her  natural  life.  PROVIDED:  that  if  it  shall  become 
necessary  for  the  support  of  my  said  wife  and  children  then  ray 
said  wife  mav  in  her  discretion  retain  a  sufficient  amount  out  of 
such  principal  for  that  purpose." 

On  April  18,  1899,  the  defendant  executed  a  deed  purporting 
to  convey  to  the  plaintiff  a  portion  of  the  said  real  estate  devised 
to  her  for  life,  namely,  a  portion  of  the  tract  bounded  on  three 
aides  by  Kin^,  Piikoi  and  Young  Streets  in  Honolulu.  There 
being  some  doubt  as  to  the  formalities  of  the  deed,  she  executed 
another  and  more  carefullv  dra\vn  deed  of  the  same  land  to  the 
same  party  on  October  25,  1902. 

Four  questions  are  propounded,  in  substance  as  follows:  (1) 
Did  the  plaintiff  acquire  a  fee  simple  title  under  either  deed; 
(2)Was  it  necessary  to  apply  to  a  court  of  equity  for  an  order  of 
sale;  (3)  was  it  necessary  to  set  forth  in  the  deed  the  facts  of  the 


494  XOA^EMBER,  1902. 

necessity  or  advisability  of  selling;  and  (4)  was  the  defendant 
sole  judge  of  such  necessity  or  advisability?  It  is  agreed  that 
the  judgment  may  be  entered  for  the  defendant  if  the  plaintiff 
has  a  clear  fee  simple  title,  otherwise  for  the  plaintiff. 

The  will  clearly  confers  upon  the  life  tenant  the  power  to 
sell  in  fee  simple,  and  the  second  deed  is  clearly  in  form  a  suf- 
ficient execution  of  that  power.  iVssuming  then  that  the  tes- 
tator had  a  good  title  in  fee  as  agreed  in  the  submission,  the 
plaintiff  received  a  good  title  in  fee,  unless  the  exercise  of  the 
power  was  dependant  upon  a  condition  which  has  not  happened. 
There  was  no  need  of  an  order  of  sale  in  equity,  nor  was  it 
necessary  to  set  forth  in  the  deed  any  facts  to  show  the  necessity 
or  advisability  of  the  sale.  The  questions  of  importance  are 
whether  the  power  could  be  exercised  only  upon  certain  con- 
ditions  and,  if  so,  whether  those  conditions  have  happened,  or, 
since  the  only  conditions  mentioned  in  the  will  are  the  "neces- 
sity" and  "advisability"  of  the  sale,  whether  the  defendant  was 
sole  judge  of  such  necessity  or  advisability.  If  she  was  not,  then 
the  remaindermen  might  have  the  sale  set  aside  provided  they 
could  prove  that  the  sale  was  not  necessary  or  advisable. 

What  was  the  intention  of  the  testator — as  gathered  from  the 
whole  vn\U  If  the  exercise  of  the  power  were  conditioned 
simply  upon  its  necessity  for  the  support  and  maintenance  of 
the  life  tenant,  its  validity  might  depend  upon  the  existence  of 
such  necessity  in  fact,  and  the  life  tenant  might  not  be  the  sole 
judge  of  that  fact.  But  here  the  condition  is  not  of  that  kind. 
The  sale  may  be  made  if  "circumstances"  of  any  sort  make  it 
necessary  or  "advisable."  This  last  word  imports  discretion. 
Again,  a  more  liberal  construction  in  favor  of  the  exercise  of  the 
power  should  be  given  where,  as  here,  the  sale  would  not  cut 
off  the  remaindermen  but  would  merely  change  the  form  of  the 
investment.  The  same  is  true  also  where,  as  here,  the  life  tenant 
may  under  circumstances  use  a  portion  of  the  principal.  It  is 
evident  also  that  the  testator  had  complete  confidence  in  the 
life  tenant  and  intended  to  leave  much  to  her  discretion.  She 
was  the  first  object  of  his  Iwunty.     He  appointed  her  sole  ex- 
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ecutrix  without  bonds.  He  also  said:  "All  matters  concerning 
the  welfare  and  interests  of  my  said  four  children  I  leave  en- 
tirely to  the  judgment  and  discretion  of  my  said  wife,  feeling 
perfect  confidence  that  she  will  act  justly  and  wisely."  In  our 
opinion,  considering  the  whole  will,  it  was  the  testator's  inten- 
tion to  make  the  defendant  sole  judge  as  to  the  advisability  of 
selling.  All  that  would  be  required  of  her  would  be  that  she 
should  act  in  good  faith — as  to  which  no  question  is  raised  here. 
We  have  not  seen  any  decided  case  precisely  like  this  as  respects 
the  language  of  the  will.  But  these  principles  have  often  been 
applied.  See  Crozier  v.  Hoyt,  97  111.  23;  Hall  v.  Preble,  68 
Me.  100. 

Judgment  for  the  defendant. 

PlaintiflF  in  person. 

"ir.  A.  Whiting  for  defendant. 


L.  J.  SUN  t\  JESSE  MAKAINAI. 


Exceptions  from  CiRCurr  Court,  First  Circuit. 
SuBMinED  November  17,  1902.       Decided  December  1,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

Interest  as  damiages  for  the  breach  of  a  contract  should  be  computed 
from  the  date  of  the  breach,  that  is.  from  the  accrual  of  the 
right  of  action. 

In  an  action  of  assumpsit,  a  Circuit  Court,  on  an  appeal  from  the  Dis- 
trict Court,  is  not  authorized  to  allow  attorney's  commissions  on  the 
amount  of  the  Judgment  originally  recovered  in  the  District  Court, 
but  only  on  the  amount  of  the  judgment  awarded  in  such  Circuit 
Court. 


49G  DECEMBER,  1902. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

Assumpsit  for  $184.45  for  labor  performed  and  goods  sold  and 
delivered.  Tbe  District  Court  of  Honolulu,  in  which  the  action 
was  commenced,  gave  judgment  for  plaintiff  for  $79.45,  attor- 
ney's commissions,  $7.94,  and  costs  of  court,  $3.55.  On  appeal, 
the  Circuit  Court  of  the  First  Circuit,  jury  waived,  gave  judg- 
ment for  plaintiff  for  $184.45,  principal,  $17.70,  interest  thereon 
from  December  30,  1900,  $7.94,  "attorney's  commissions  allowed 
in  the  District  Court,"  $12.55  "attorney's  commissions  in  this 
Court."  and  $13.65,  costs.  Defendants  excepts  (a)  to  the  allow- 
ance of  interest  from  December  30,  1900,  claiming  that  it  should 
have  been  only  from  May  5,  1902,  the  date  of  the  last  payment 
on  account  by  him,  and  (b)  to  the  allowance  of*  $7.94  attorney's 
commissions  for  the  District  Court. 

The  claim  that  interest  should  have  been  calculated  only  from 
May  5,  1902,  is  l>ased  upon  the  provision  of  Section  1038  of  the 
Civil  Code  of  1859,  (Civil  Laws,  Section  1290)  that  "in  all 
actions  of  debt,  account,  or  a^-sumpsit,  brought  to  recover  any 
balance  due  upon  a  mutual,  open  and  current  acxjount,  the  cause 
of  acliou  shall  be  deemed  to  have  accrued,  from  the  time  of  the 
last  item  proved  in  such  account."  That  section  is  part  of  Uie 
cliapter  relating  to  the  time  of  commencing  personal  actions  and 
was  probably  intended  to  apply  only  to  that  subject;  but,  how- 
ever that  raav  be  and  whatever  in  the  absence  of  statute,  mav 
be  the  law  in  the  case  of  mutual  accounts,  this  is  not  such  a  ca.-e. 

The  bill  of  particulars  in  this  cas^  shows  items  of  goods  fur- 
nished and  lal)or  perfonried  extending  over  the  period  from  Sep 
tember  10,  1900,  to  Xovember  30,  1901.  Although  the  fonnal 
judgment  purported  to  allow  interest  on  the  total  principal  from 
December  28,  1900,  to  Sei>tember  30,  1902,  the  date  of  entry  of 
judgment,  the  sum  awardcxl,  $17.70,  was  in  fact  arriveil  at  by 
computing  interest  on  the  amount  of  each  of  four  bills  rendered 
during  that  period  and  covering  the  goods  sold  and  labor  per- 
formed \i\)  to  their  respective  date.^,  and  then  deducting  from  the 
total  intercut  on  each  of  the  three  partial  payments  made  by 
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defendant.  The  general  rule  is  that  interest  as  damages  for  the 
breach  of  a  contract  should  be  computed  from  the  date  of  the 
breach,  or,  in  other  words,  from  the  accrual  of  the  right  of  action. 
16  Am.  &  Eng.  Encycl.  Law,  2nd  ed.,  1040,  1041.  Whether  or 
not  it  might  have  been  allowed  from  an  earlier  date,  interest  in 
this  case  was  properly  allowed  from  the  date  of  the  rendering  of 
each  bill. 

As  to  attorneys'  commissions.  The  statute  which  applies, 
reads:  '*In  all  the  Courts  of  this  Territory,  in  all  actions  of 
assumpsit  there  shall  be  taxed  as  attorneys'  fees,  in  addition  to 
the  attorneys'  fees  now  taxable  by  law,  to  be  paid  by  the  losing 
party  and  to  be  included  in  the  sum  for  which  execution  may 
issue,  ten  per  cent  on  all  sums  to  one  hundred  dollars,  and  two 
and  one-half  per  cent  in  addition  on  all  sums  over  one  hundred 
dollars,  to  be  computed  on  the  excess  over  one  hundred  dollars. 
The  above  fee  shall  be  assessed  on  the  amount  of  the  judgment 
obtained  by  the  plaintiff  and  upon  the  amount  sued  for,  if  the 
defendant  obtain  judgment."  The  plaintiff  contends  that  .the 
words,  *'in  all  the  courts  of  this  Territory,"  authorize  any  court 
on  appeal  to  award  attorney.*?'  commissions,  not  only  upon  the 
amount  recovered  in  that  court  but  also  upon  the  amount  recov- 
ered in  the  court  or  courts  through  which  the  case  has  already 
passed.  We  do  not  w  construe  the  statute.  While  each  court  is 
authorized  to  tax  attornevs'  commissions.,  the  amount  of  the 
award  is  specifically  limited  by  the  statute  to  the  rate  prescribed, 
"on  tlie  amount  of  the  judgment  obtained  by  the  plaintiff"  and 
is  "to  be  included  in  the  sum  for  which  execution  may  issue." 
The  only  judgment  that  answers  the  description  of  the  statute  is 
that  obtained  in  the  Circuit  Court.  The  District  Court  judgment 
was  no  longer  in  effect  when  the  Circuit  Court  entered  its  judg- 
ment. 

The  order  allowing  attorneys'  commissions  for  the  District 
Court  and  the  judgment  are  set  aside  and  the  cause  is  remanded 
to  the  Circuit  Court  for  such  further  proceedings  as  may  be 
necessary. 

F.  J.  Rusffcll  for  plaintiff'. 

A  ('hi  d  Johumn  for  defendant. 

32-D 
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FEANC  E.  WINSLOW  v.  HENRY  E.  WINSLOW. 
Exceptions  fkom  CiBCurr  Coubt,  First  Cibgdit. 

SUBMITTKD  NoVENfBEE  21,  1902.  I>EOn)ED  DeOEMBEB  1,  1902. 

■ 

Freak,  C.J.,  Galbeaith  and  Perry,  JJ. 

Publication  of  summons  in  divorce  cases  when  the  libellee  cannot  be 
found  may  be  made  in  certain  classes  of  newspapers  under  Civ. 
L.,  Sec.  1153,  notwithstanding  the  provision  in  an  earlier  statute 
(Civ.  L.,  Sec.  1933)  that  such  publication  should  be  in  certain 
named  newspapers  which  no  longer  exist  under  such  names. 

OPINION  OF  THE  COURT  BY  PRBAR.  C.J. 

•This  is  an  exception  to  a  refusal  to  order  publication  of  sum- 
mons in  a  divorce  case  after  a  return  that  the  defendant  could  not 
be  found.  The  grounds  of  the  refusal  were  that  the  statute  (Sec. 
4,  Oh.  XVI,  Laws  of  1870;  Civ.  L.,  Sec.  1933)  provided  that  in 
such  cases  the  publication  should  be  in  the  "Government  Gazette 
and  Ke  Au  Okoa/^  papers  no  longer  published  under  such  means, 
and  that  the  statute  should  be  strictly  followed.  The  Circuit 
Judge  at  first  ordered  publication  in  the  "Evening  Bulletin"  but 
aftenvards  revoked  the  order.  An  application  was  then  made 
for  an  order  of  publication  in  the  "Hawaiian  Gazette"  and  "Kuo- 
koa,"  and  it  was  to  the  refusal  to  make  that  order  that  the  excep- 
tion was  taken. 

It  is  contended,  among  other  things,  that  the  "Hawaiian  Ga- 
zette" and  the  "Kuokoa"  are  the  successors  of  the  papers  men- 
tioned in  the  statute  and  so  are  really  the  ones  intended  by  the 
legislature,  and  also  that  the  statute  should  be  construed  liberally 
and  that  therefore  publication  in  any  appropriate  papers  would 
be  sufficient  on  the  theory  that  publicity  was  the  main  object. 

"Whether  these  contentions  are  ^ound  or  not,  need  not  be 
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decided,  for  tlie  statute  clearly  authorizes  service  of  summons  by 
publication  and,  if  it  is  ineffective  at  all,  it  is  only  because  the 
particular  newspapers  named  are  no  longer  published,  but  this, 
if  it  is  a  defect,  is  remedied  by  another  and  later  statute,  which 
must  be  held  to  amend  the  statute  in  question  in  so  far  as  the 
newspapers  in  which  the  publication  may  be  made  are  concerned. 

This  later  statute  is  Chapter  XXXVT  of  the  laws  of  1892.  It 
provides  in  substance  in  Section  1  (Civ.  L.,  Sec.  1153)  that  when- 
ever it  shall  be  necessary  to  make  any  advertisement  of  any 
judicial  proceeding,  the  party  or  his  attorney,  at  whose  instance 
the  proceedings  are  brought,  shall  have  the  privilege  of  naming 
the  newspaper  or  newspapers  in  which  the  advertisement  shall  be 
published,  and  that  it  shall  be  the  duty  of  the  clerk  and  judge  to 
have  the  advertisement  published  in  such  newspapers,  provided 
such  papers  are  published  in  the  appropriate  languages  and  shall 
Lave  been  shown  to  and  declared  by  the  Supreme  Court  to  be 
newspapers  of  general  circulation.  Section  2  repeals  all  conflictr 
ing  laws.  This  statute  applies  here.  The  libellant's  attorney 
named  the  papers  in  question.  Those  papers  are  in  the  appro- 
priate languages  and  they  have  been  shown  to  and  declared  by 
the  Supreme  Court  to  be  newspapers  of  general  circulation. 

The  exception  is  sustained,  the  ruling  excepted  to  set  aside  and 
the  case  remitted  to  the  Circuit  Court  for  such  further  proceed- 
ings as  may  be  proper  consistently  with  the  foregoing  opinion. 

W.  R.  Castle  and  P.  L.  ^Veaver  for  the  libellant. 

T.  McCfints  StewaHj  counsel  in  another  similar  case,  by  per- 
mission also  argued  in  support  of  the  exceptions. 

No  appearance  contra. 
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HAWAII    MILL    COMPANY,    LIMITED,    v.    ALFRED 

AiYDRADE. 

Exceptions  from  Circuit  Coukt,  Fourth  Circuit. 
Submitted  No\tsmber  24,  1902.       Decided  December  2,  1902. 

FiiKAR,  C.J.,  Galbraith  and  Perry,  JJ. 

It  is  error  for  a  Circuit  Court  to  grant  a  motion  for  non-ault  at  the 
commencement  of  a  trial  of  a  cause  appealed  from  the  District 
Court  on  the  ground  that  the  declaration  falls  to  allege  that  the 
plaintiff  is  a  corporation. 

opinion  of  the  court  by  galbraith,  J. 

The  plaintiff  conimonced  an  action  in  tho  District  Court  for 
South  Hilo,  Hawaii,  to  recover  damageis  for  an  alleged  trespass, 
and  judgment  \va?  entered  against  tlie  defendant  for  $150.00 
and  costs.  The  defendant  appealed  to  the  Circuit  Court  for  the 
Fourth  Cinniit.  In  the  latter  court  a  stipulation  was  filed  waiv- 
ing a  jurv-  and  agreeing  that  tiie  cause  might  be  tried  to  the 
court.  Wlien  the  casf  was  called  and  the  plaintiff  had  placed  its 
fii-st  witness  on  the  stand,  the  defendant  moved  that  a  non-suit  be 
entered  on  the  ground  that  tho  declaration  was  indefinite  and  un- 
certain in  that  it  faile<l  to  allege  that  the  plaintiff  was  a  corpora- 
tion. This  motion  was  granteil  and  the  plaintiff  excepted  and 
comes  to  this  court  by  bill  of  exceptions. 

There  is  no  allegation  in  the  declaration  that  the  plaintiff  is  a 
corporation.  It  is  referred  to  as  'Mlawaii  Mill  Co.,  Ltd.";  al- 
thouirh  the  transcript  from  tho  District  Court  show^  that  proof 
was  there  made  that  tlie  plaintiff  was  a  corporation.  The  motion 
for  non-suit  was  made  after  answer  of  the  general  issue.  Tlie 
joining  issue  under  the  practice  in  many  of  the  states  would  be 
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held  to  be  an  admission  of  the  character  in  which  the  plaintiff 
3ued.  6  Thompson,  Corporations,  Sec.  7665  and  cases  cited  in 
i!^ote  3. 

There  are  many  cases  that  hold,  that  in  actions  by  or  against  a 
corporation  whether  e.v  contractu  or  ex  delicto^  it  is  not  necessary 
to  allege  that  the  plaintiff  or  the  defendant  is  a  corporation.  6 
Thompson,  Sec.  7658.  **Most  of  these  decisions  proceed  upon 
X\\Q  ground  that  where  the  plaintiff  or  the  defendant,  as  the  case 
may  be,  is  described  in  the  declaration  or  complaint  hy  a  name 
ichwh  naturuUy  imports  that  it  is  a  corporation^  that  is  a  suffi- 
cient allegation  that  such  is  the  fact,  for  the  purposes  of  an  action 
until  it  is  controverted."  Id.  p.  6074.  Other  courts  hold  that  it 
is  neither  necessary  to  allege  that  the  plaintiff  is  a  corporation  or 
to  prove  that  fact  on  the  trial  in  the  absence  of  a  special  plea 
putting  the  fact  of  incorporation  in  issue.  Indian-apolis  Sun 
Company  v,  Howell,  53  Ind.  527;  Stanley  v.  Railroad  Co.,  89 
X\  C.  331;  Cement  Co,  r.  Nobk,  15  F,  502. 

This  court  held  where  the  declaration  showed  that  the  plaintiff 
was  a  foreign  corporation  doing  business  in  these  islands  that  it 
was  also  necessary  to  show  that  it  was  "lawfully"  doing  business 
here  for  the  reason,  presumably,  that  the  statutes  required  for- 
eign corporation*?  to  comply  with  its  provisions  in  order  to  be 
entitled  to  do  business  on  these  islands  or  to  sue  in  the  court-s. 
fTceia  Plantation  v.  McKea^ne,  5  Haw.  101.  This  case  is  not 
contrary  to  the  general  statement  above  quoted  from  Thompson. 

The  statutes  of  this  Territory  authorize  corporations  to  have  a 
corporate  name  and  to  sue  and  be  sued  in  any  court.  (Sec.  2009, 
C.  L.)  There  does  not  seem  to  be  any  more  reason  for  requiring 
a  corporation,  an  artificial  person,  to  allege  its  capacity  to  sue  by 
affirmative  averments  than  there  is  for  a  natural  person.  The 
presumption  of  capacity  indulged  in  favor  of  the  latter  ought  to 
be  extended  to  tlic  former  at  least  until  the  same  is  brought  in 
question  by  proper  plea. 

This  lil>eral  rule  of  pleading  :^cems  particularly  applicable  t<> 
District  Court  ca!?es  since  the  pleading  and  practice  in  those 
courts  is  less  formal  than  in  courts  of  record  and  to  such  cases  on 
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appeal  where,  as  here,  the  trial  on  appeal  may  be  had  on  the 
pleadings  made  in  the  lower  court. 

The  motion  for  non-suit  was  improperly  granted  for  the  reason 
(1)  that  it  was  not  necessary  to  allege  in  the  declaration  that 
plaintiff  was  incorporated  (2)  that  there  was  nothing  in  the' 
motion  or  pleadings,  other  than  the  plaintiff's  name,  to  show  that 
it  was  or  was  not  a  corporation. 

The  exceptions  are  sustained  and  a  new  trial  ordered. 

Smith  rf  Parsons  and  TMyer  &  Henvemvcuy  for  plaintiff. 

Fitch  rf  Hiffhion  for  defendant. 


LIBANA  de  NOBREGA  v.  SYLVANO  de  NOBREGA. 


Appeal  from  Circuit  Court,  FinsT  Circuit. 

Submitted  November  21,  1002.       Decided  December  5,  1902. 

Frear,  C.J.,  GALBRAirn  and  Perry,  JJ. 


An  appeal  may  be  talcen  by  a  party  In  person  or  by  a  new  attorney 
without  a  substitution  of  attorneys  of  record,  from  an  order  in 
respect  to  a  matter,  such  as  counsel  fees,  in  which  the  interests 
of  such  party  and  his  attorney  are  adverse. 

JBxception  and  writ  of  error,  and  not  appeal,  lies  in  divorce  cases. 
OPINION  OF  THE  COURT  BY  FREAR.  C.J. 

Upon  granting  a  divorce  in  this  ca^e  the  Circuit  Court  awarded 
ac  alimony  in  gross  to  the  wife  substantially  one-half  of  the  hus- 
band's real  property.  This  court  set  aside  that  judgment  on  the 
ground  that  the  court  could  not  thus  award  or  divide  and  divest 
the  title  of  real  property.    18  Haw.  654.    An  award  of  temporary 


I^OBREGA  i\  NOBREGA.  503 

alimony  was  also  held  erroneous  under  the  circumstances  of  the 
case.  The  court  then  awarded  $10,000  as  alimony  in  gross.  This 
court  set  aside  that  judgment  also — on  the  grounds  that  the 
amount  was  excessive  and  that  the  time  within  which  it  should 
be  paid  was  too  short,  and  held  that  the  amount  should  not  ex- 
ceed $5,000  and  that  the  most  of  it  should  not  be  required  to  be 
paid  in  less  than  six  months.  Ante,  152.  The  Circuit  Court  then 
awarded  $5,000  as  alimony  in  gross  and  in  the  same  judgment 
"further  ordered,  adjudged  and  decreed  that  out  of  the  said  sum 
of  $5,000.00  so  adjudged  and  decreed  to  be  paid  to  the  said 
Libana  de  Nobrega,  the  sum  of  one  thousand  dollars  ($1,000)  be 
paid  to  her  attorney  of  record,  George  A.  Davis,  in  accordance 
with  an  agreement  in  writing  made  between  the  said  libellant 
and  her  said  counsel  on  the  19th  day  of  July,  A.  D.  1901.''  The 
court  further  ordered  that  certain  real  estate  of  the  libellee  stand 
charged  "with  the  said  sum  of  five  thousand  dollars  ($5,000.00) 
hereby  before  ordered,  adjudged  and  decreed  to  be  paid  to  Libana 
de  Nobrega,  the  said  libellant  and  George  A.  Davis,  her  counsel, 
that  is  to  say,  to  pay  the  said  libellant  the  sum  of  $4,000.00  on  or 
before  the  30th  day  of  April,  A.  D.  1903,  and  the  said  George  A. 
Davis  the  sum  of  one  thousand  dollars  ($1,000.00)  on  or  before 
April  30th,  1903."  The  libellant  appeals  from  this  allowance  of 
$1,000  as  counsel  fee. 

Her  counsel  on  this  appeal  who  were  not  of  counsel  in  the 
divorce  suit  contend  that  the  Circuit  Court  went  beyond  the 
instructions  of  this  court;  that  it  had  no  jurisdiction  to  adjudge 
in  thL.  way  a  fee  to  an  attorney  from  his  own  client;  and  that 
the  allowance  was  outrageous  in  its  amount. 

Her  counsel  in  the  divorce  suit  moved  to  dismiss  the  appeal  on 
the  ground  that  it  was  taken  through  other  counsel  without  a 
change  of  counsel  of  record,  (though,  we  may  remark  in  passing, 
the  appeal  was  signed  by  her  in  person)  and  he  contends  that  the 
case  is  still  in  his  hands  and  that  professional  ethics  requires  that 
no  change  of  counsel  should  be  permitted  until  his  fees  are  paid. 
He  contends  also  that  the  fee  allowed  is  not  excessive. 

The  argument  of  "professional  ethics"  is  certainly  a  strange 
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one  to  come  from  that  side.  It  would  more  properly  come  from 
the  other  side.  The  interest  of  counsel  in  this  matter  of  his  fee  is 
adverse  to  that  of  his  client  and  yet  he  contends  that  he  should 
be  permitted  to  represent  both  himself  and  her,  that  is,  both 
sides,  and  that  she  should  be  denied  all  opportunity  to  assert  her 
rights  until  she  has  yielded  them  all  to  her  adversary  and  de- 
prived herself  of  the  possibility  of  receiving  any  benefit  that  she 
might  otherwise  obtain  by  pursuing  her  remedy.  Further  com- 
ment on  this  branch  of  the  case  is  xmnecessary. 

We  are  obliged,  however,  to  dismiss  the  appeal  on  another 
ground,  suggested  by  a  question  from  the  court  at  the  hearing, 
and  now  relied  on  by  counsel.  The  case  was  brought  here  by 
appeal.  But  it  is  clear  under  the  statutes  and  former  decisions 
that  appeals  do  not  lie 'in  divorce  cases.  The  appropriate  method 
for  bringing  such  cases  to  this  court  is  by  exception  or  writ  of 
error. 

It  is  to  be  regretted  that  the  case  is  not  properly  before  us,  as 
there  is  so  much  that  would  seem  at  first  glance  to  be  questionable 
in  the  matter.  Ejcceptions  cannot  now  be  taken  and  it  is  too  late 
to  sue  out  a  writ  of  error.  Whether  the  matter  can  be  brought 
up  by  any  other  method  we  need  not  now  undertake  to  say. 

The  appeal  is  dismissed. 

Andrews  &  Andrade  for  appellant. 

Geo,  A.  Dfivis,  counsel,  in  person. 
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J.  O.  CARTER,  Trustee,  r.  SYBIL  A.  CARTER,  GEORGE 
R.  CARTER,  FRANCES  I.  CREHORE,  AGNES  C. 
GALT,  CORDELIA  J.  CARTER,  MARY  H.  S.  DAVIS, 
and  HENRY  A.  P.  CARTER  and  GRACE  S.  CARTER, 
minors,  represented  by  their  Guardian  ad  litems  THOMAS 
FITCH. 

Appeal  from  Cirx^uit  Judge,  First  Circuit. 

SuBMiiTED  November  19,  1902.      Decided  December  10, 1902. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

Under  a  provision*  in  a  trust  deed  for  a  change  of  trustees  when  in 
the  opinion  of  one  of  the  oestuis  qiie  trust  and  the  guardian  of 
others  the  trustee  becomes  incapable  or  unfit  to  act  in  the  trust, 
the  trustee  need  not  resign  upon  the  mere  request  of  such  cestui 
que  trust  and  several  other  cestuis  que  trust. 

Under  a  requirement  for  the  trustee  to  convey  upon  the  written 
request  of  one  of  the  ce»tuls  que  trust  and  the  guardian  of  others, 
a  conveyance  need  not  be  made  upon  the  written  request  of  that 
cestui  que  trust  alone  even  after  a  request  by  the  guardian  becomes 
impossible  by  reason  of  the  arrival  of  all  th^  oestuis  que  trust  at 
the  age  of  majority. 

Property  was  conveyed  in  trust,  "during  the  life"  of  A  to  allow  her 
to  occupy  the  property,  she  paying  the  expenses,  or  to  pay  her  the 
net  income  or  the  net  income  of  the  proceeds,  in  case  of  sale,  "and 
at  her  death  in  further  trust"  to  allow  her  children  to  occupy  until 
of  certain  age,  their  guardian  paying  exi>en3es,  or  to  pay  them 
and  their  heirs,  per  stirpes,  the  net  income,  "and  when  all"  arrive 
at  the  age,  &c.,  to  convey  the  property  or  pay  the  proceeds  and 
unapplied  income  thereof,  in  case  of  sale,  to  those  then  living  and 
the  heirs  of  those  deceased,  per  stirpes,  &c.  Held,  the  trust  was  to 
continue  through  the  life  of  the  life  tenant,  notwithstanding  the 
arrival  of  all  the  children  at  the  prescribed  age  meanwhile. 

OPINION  OP  THE  COURT  BY  FREAR,  C.   J. 

This  ia  a  bill  in  equity  brought  bv  the  plaintiff  trustee  for  in- 
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slTuctions  as  to  his  duty  in  several  respects  under  a  deed  of  trust 
made  to  him  by  Helen  S.  Judd  and  others,  dated  March  8,  1879, 
of  the  premises  known  as  "Sweet  Home,"  situated  on  the  North- 
east/erly  comer  of  Judd  and  Nuuanu  streets  in  Honolulu. 

The  trusts  were  in  favor  of  the  defendant,  Sybil  A.  Carter, 
then  wife  of  Henry  A.  P.  Carter,  since  deceased,  and  their  chil- 
dren Charles  L.  Carter  (since  deceased,  leaving  as  his  sole  devisee 
find  legatee  hi3  widow,  now  the  defendant  Mrs.  Mary  H.  S.  Davis, 
find  as  his  sole  heirs  his  minor  children,  the  defendants  Henry 
A.  P.  Carter  and  Grace  S.  Carter),  Erancee  I.  Crehore  (formerly 
Garter),  Agnes^  C.  Gait  (formerly  Carter),  and,  the  youngest, 
Cordelia  J.  Carter,  who  became  twenty  years  of  age  on  May  17, 
1896. 

The  trusts  are  set  forth  in  the  habendtim  of  the  deed,  which 
declares  that  the  premises  shall  be  held  by  the  plaintiff,  "his  heins 
and  assigns  forever  but  in  trust  nevertheless  as  follows:  during 
the  life  of  Sybil  Augusta  Carter  wife  of  the  said  Henry  A.  P. 
Carter  to  allow  her  to  occupy  and  enjoy  the  said  estate  she  pay- 
ing the  taxes  and  all  necessary  charges  and  expenses  or  at  her 
election  to  pay  over  to  her  the  net  rents  and  profits  thereof  or  of 
the  proceeds  thereof  if  sold  as  hereinafter  provided  but  in  no 
event  shall  the  said  estate  or  any  interest  therein  or  the  rents  or 
profits  thereof  or  the  income  of  the  proceeds  thereof  be  subject 
or  liable  to  any  marital  control  obligations  or  direction  and  at 
her  death  in  further  trust  to  allow  the  children  of  the  said  Sybil 
Augusta  Carter  by  the  said  Henry  A.  P.  Carter  and  such  person 
or  persons  as  their  guardian  appointed  by  authority  of  a  Court 
of  competent  jurisdiction  in  the  said  Hawaiian  Islands  or  under 
the  will  of  the  said  Henry  A.  P.  Carter  shall  in  writing  nominate 
and  appoint  to  occupy  and  enjoy  the  said  estate  until  all  of  said 
children  if  they  so  long  live  shall  have  arrived  each  to  the  age  of 
twenty  years  said  guardian  paying  ^he  taxes  and  all  necessary 
charges  and  expenses  or  at  the  written  request  of  such  guardian 
for  the  time  being  to  pay  over  to  the  said  children  and  to  the 
heirs  and  legal  representatives  of  any  of  the  said  children  who 
may  hereafter  decease  the  net  rents  and  profits  thereof  in  equal 
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shares  according  to  the  number  of  said  children  now  living  or 
hereafter  born  (such  heirs  and  legal  representatives  taking  by 
way  of  representation  and  not  according  to  number)  and  when 
all  of  the  said  children  shall  if  they  so  long  live  have  come  to  the 
age  of  twenty  years  or  if  no  one  of  them  shall  so  long  live  at  the 
death  of  the  last  surviving  one  of  them  to  convey  and  transfer 
the  said  estate  or  to  pay  and  deliver  over  the  proceeds  and  all  un- 
applied income  thereof  (in  case  of  sale)  in  equal  shares  to  such 
of  the  said  children  as  shall  then  be  living  and  to  the  heirs  and 
legal  repreeentatives  of  any  who  ahall  have  hereafter  deceased 
(5»uch  heirs  and  legal  representatives  taking  by  way  of  represen- 
tation and  not  according  to  number)  or  if  no  one  of  said  children 
reach  said  age  in  like  manner  to  the  heirs  and  legal  representa- 
tives of  all  of  the  said  children  by  way  of  representation  But 
Provided  always  and  it  is  hereby  declared  and  agreed  that  the 
said  trustee  and  any  successor  in  eaid  trust  upon  the  request  in 
writing  of  the  said  Sybil  Augusta  Carter  and  of  the  guardian  for 
the  time  being  (appointed  as  aforesaid)  of  the  said  children  or  of 
any  of  them  shall  sell  and  convey  or  lease  or  mortgage  the  said 
e^i^te  or  any  part  thereof  or  interest  therein  according  as  he  may 
be  so  requested  holding  the  proceeds  thereof  upon  the  same  trusts 
as  are  herein  expressed  regarding  the  estate  hereby  conveyed  and 
no  purchaser  at  any  such  sale  shall  be  answerable  for  the  appli- 
cation of  the  purchase  money  or  the  said  trustee  or  any  succes- 
sor in  such  trust  may  in  his  discretion  at  any  time  upon  the  writ- 
ten request  of  the  said  Sybil  Augusta  and  of  the  guardian  for  the 
time  being  of  any  of  the  said  children  (being  appointed  as  afore- 
said) convey  and  transfer  the  estate  hereby  conveyed  or  pay  over 
the  procee<ls  thereof  if  sold  to  the  said  Henry  A.  P.  Carter  and 
the  trust  hereby  created  shall  thereby  be  wholly  discharged  and 
released  therefrom  and  it  is  further  hereby  provided  declared  and 
agreed  that  at  any  time  after  the  death  of  the  said  Sybil  Augusta 
Carter  and  while  said  trusts  or  any  of  them  shall  be  undetermined 
the  said  trustee  and  any  successor  in  said  trust  upon  the  written 
request  of  the  Guardian  as  aforesaid  will  sell  and  convey  or  mortr 
gage  or  lea^e  said  estate  or  any  part  thereof  or  interest  therein 
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according  i?5?  so  requested  holding  the  proceeds  thereof  upon  the 
Xiw^U  aforesaid  And  it  is  further  declared  that  for  any  sums  of 
money  which  may  be  paid  to  the  said  Sybil  Augusta  Carter  by 
the  authority  of  these  presents  her  sole  receipts  shall  notwith- 
standing coverture  suffice  and  Provided  ahrnys  and  it  is  hereby 
fiirther  declared  that  if  the  said  or  any  future  trustee  hereof  .-hall 
die  or  in  writing  renounce  the  said  trusts  or  go  to  reside  abroad 
01  decline  to  accept  or  (in  the  opinion  of  said  Sybil  Augusta 
Carter  and  of  «aid  guardian)  become  incapable  or  unfit  to  act  in 
the  tniint^  of  these  presents  while  any  of  them  shall  be  subsisting 
then  and  in  every  or  any  such  cases  and  as  often  as  the  same  ^'hall 
hapj)en  it  shall  be  lawful  for  the  said  Sybil  Augusta  Carter  and 
the  said  guardian  or  after  her  death  for  the  said  guardian  by  any 
writing  or  writings  under  their  hands  and  seals  attested  by  two  or 
more  witnesses  to  nominate  and  substitute  any  person  or  persons 
to  be  trustee  or  trustees  hereof  in  place  of  the  trustee  or  trustees 
so  dying  renouncing  going  to  reside  abroad  declining  or  becoming 
incapable  or  unfit  to  act  as  afoi"esaid,"  &c. 

1.  The  first  question  upon  which  instructions  are  asked  is 
v/hether  the  trustee  should  resign  the  trust  in  consequence  of  a 
request  to  do  so,  in  favor  of  J.  B.  Gait,  made  in  1899  by  the 
defendants  Sybil  A.  Carter,  George  R.  Carter,  Frances  I. 
Crehore,  Agnes  C.  Oalt  and  Cordelia  J.  Carter. 

It  is  clear  from  the  language  of  the  deed  and  seems  to  be  con- 
ceded by  all  the  defendants  that,  although  the  deed  provides,  in 
the  second  proviso  of  the  {)ortion  above  quoted,  for  a  change  of 
trustees  upon  the  happening  of  certain  events,  the  mere  request 
of  the  ccstuus  que  truat  or  some  of  them  is  not  one  of  such  events, 
xvccordingly,  so  far  as  is  shown  in  this  case,  the  trustee  need  not 
resign.    He  may  do  so  or  not,  as  he  pleases. 

2,  The  s<*cond  question  is  whether  the  trustee  should  comply 
with  a  request  in  writing  made  by  Sybil  A.  Carter  in  1899,  with 
the  consent  of  her  surviving  children,  to  convey  the  premises  to 
one  of  them,  George  E.  Carter,  for  $18,000.  The  deed  pro\'ides, 
in  the  first  proviso  above  quoted,  that  the  trustee  may  convey  the 
prenii«e<  "upcm  the  request  in  writing  of  the  said  Sybil  Augusta 
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Carter  and  of  the  guardian  for  the  time  being  (appointed  as  afore- 
said) of  the  said  children  or  of  any  of  them,"  &c.  The  method 
of  appointment  "aforesaid"  is  "by  authority  of  a  court  of  com- 
petent jurisdiction  in  the  said  Hawaiian  Islands,  or  under  the  vnYl 
of  the  said'Henrj^  A.  P.  Carter.'' 

It  seems  not  to  be  disputed  and  in  our  opinion  it  is  the  cx>rrect 
view  that  the  written  request  of  Sj^bil  A.  Carter  and  such  gxiard- 
icn  is  a  condition  pi-ecedent  to  the  execution  of  the  power  of  sale, 
and  that,  since  there  is  and  can  be  no  such  guardian,  all  the  chil- 
dren having  become  of  age,  that  condition  has  not  been  and  can 
not  be  fulfilled.  See  Barber  v,  Cary,  11  X.  Y.  397;  aulicic  v. 
Orifiwold,  160  N".  Y.  399;  Goebel  r.  Thvetm,  85  Wis.  286; 
Crane  v.  Bolles,  49  X.  J.  Eq.  373;  Sijkes  i\  Slieardy  2  De  G., 
J.  A:  S.  6.  And  yet,  considering  the  particular  language  of  this 
deed,  much  might  be  said  in  support  of  the  view  that  the  written 
request  of  Sybil  A.  Carter  alone  would  under  the  circumstances 
Ik-  a  sufficient  compliance  with  the  condition.  See  also  Ijeeds  v. 
Wakefield,  10  Gray  514;  ^ohUr  v.  WilJmnis,  1  Curtis  479; 
Haclrtt  r.  Milnor,  156  Pa.  St.  1. 

3.  The  third  quei?tion  is  whether  the  trust  tenninated  upon 
the  arrival  of  the  youngest  daughter  at  the  age  of  twenty  years, 
though  the  life  eestm  que  trusty  Sybil  A.  Carter,  was  and  is  still 
living,  and  whether  therefore  the  trustee  should  upon  the  hap- 
pening of  that  event  liave  conveyed  the  premises  to  the  persons 
designated,  subject  to  the  life  interest  in  the  said  Sybil  A.  Carter, 
or  should  do  so  now.  This  is  the  main  question  in  the  case.  Its 
solution  depends  chiefly  upon  the  construction  of  the  first  sen- 
tence, that  is,  the  portion  preceding  the  fii'st  proviso,  above  quoted 
from  the  deed. 

This  portion  of  the  deed  may  be  divided  in  substance  as  fol- 
lows, though  the  divisions  are  not  sejwrated  by  punctuation  marks 
or  in  any  other  manner  in  jwint  of  form.  Tlie  property  is  to  be 
iield  in  trust:  (1)  ^'during  the  life"  of  Sybil  A.  Carter  to  allow 
her  (a)  to  occupy  and  enjoy  the  estate,  she  paying  the  exj)eiises, 
or  (b)  to  pay  her  the  net  income  thereof  or  (c)  the  net  income  of 
the  proceeds  thereof  in  case  of  sale,  (2)  "and  at  her  death  in  fur- 


510  DECEMBER,  1902. 

ther  trust"  (a)  to  allow  the  cJiildren,  &c.,  to  occupy  and  enjoy 
the  estate  until  all  arrive,  if  they  live  so  long,  at  the  age  of 
twenty  years,  their  guardian  paying  the  expenses  or  (b)  to  pay 
them  and  their  heirs,  per  stirpes,  the  net  profits  thereof,  (3)  "and 
when  all  of  the  said  children"  shall  come  to  the  age  of  twenty 
years  or,  if  none  of  them  live  so  long,  at  the  death  of  the 
last  survivor,  to  convey  the  Estate  or  pay  the  proceeds  and  un- 
applied income  thereof,  in  case  of  sale,  in  equal  shares  to  the 
children  then  living  and  the  heirs  and  legal  representatives  of 
those  then  deceased,  per  stirpes^  or,  if  none  reach  such  age,  to 
the  heirs,  &c.,  of  all. 

It  is  contended  on  the  one  hand  that  these  are  three  co-ordinate 
provisions,  the  first  intended  to  cover  the  period-  during  the  life 
of  Sybil  A.  Carter,  the  second,  the  period  after  the  death  in  cer- 
tain contingencies,  and  the  third,  to  be  independent  and  take 
effect  during  either  period,  that  is,  even  during  the  life  of  Sybil 
A;  Carter,  if  all  the  children  attain  tlie  prescribed  age  during 
that  period,  or,  to  put  it  another  way,  that  the  words  "at  her 
death"  do  .not  apply  to  part  3  as  well  as  to  part  2.  On  the  other 
hand  it  is  contended  tliat  parts  2  and  3  are  alternate  or  sequential 
subdivisions,  that  is,  that  part  1  covers  the  period  of  the  life  of 
the  life-tenant,  and  that  parts  2  and  3  both  refer  to  the  period 
thereafter,  or,  to  put  it  differently,  that  the  words  "at  her  death" 
introduces  part  3  as  well  as  part  2. 

This  latter  contention,  it  seems  to  us,  is  the  more  reasoiiable. 
Thofe  who  support  tlie  former  contention,  that  is,  that  the  trust 
has  terminated  and  that  the  property  or  its  proceeds  should  have 
been  transferred  to  the  children  when  they  all  attained  the  pre- 
scribed age,  even  though  the  life  tenant  still  lived,  concede  that 
the  lattcr's  life  estate  would  not  thereby  be  defeated.  They  con- 
cede that  she  would  keep  an  equitable  life  estate  and  tliat  upon 
the  transfer  the  children  would  have  merely  tJie  legal  estate  until 
death  of  the  lif e^tenant.  The  grantor  obviously  had  no  such  idea. 
She  expressly  providc<l  in  part  1  that  the  trust,  not  merely  the 
equitable  estate,  should  continue  "during  the  life"  of  the  life- 
tenant,  and  during  all  that  time  the  trustee  might  have  active 
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duties  to  perform  under  subdivisions  b  and  c  of  part  1,  and  under 
part  3  the  intention  was  that  the  conveyance  and  transfer,  when 
made  at  all,  should  be  plenary  and  carry  the  beneficial  use  as  well 
as  the  mere  legal  title.  The  transfer  was  to  be,  not  merely  of  the 
premise?,  but,  in  ease  it  were  sold,  of  the  proceeds  thereof,  and 
not  merely  that,  but  also  of  the  unapplied  income^  and  to  the 
children  and  their  heirs,  <fec.,  and  was  not  in  terms  required  to  be 
subject  to  the  equitable  life  estate. 

The  argnment  was  made  in  support  of  this  view  that  the 
grantor  could  hardly  have  intended  that  in  case  of  a  sale  the  pro- 
coeds  should  be  distributed  among  no  telling  how  many  heirs  and 
its  scattered  fragments  in  the  form  of  money  held  by  them  sever- 
ally, subject  to  an  equitable  estate  therein  and  -with  no  security 
for  the  protection  of  the  equitable  life  tenant.  That  argument 
is  sound  as  far  as  it  goes  as  tending  to  show  the  probable  inten- 
tion, on  the  theory  that  a  reasonable  construction  should  be 
adopted  if  possible,  and  although  its  force,  as  argued  contra,  may 
be  lessened  to  some  extent  by  the  fact  that  it  is  a  mere  argument 
of  expediency  and  not  based  on  the  language  of  the  deed,  yet  the 
reasons  that  we  have  given  above  are  not  mere  arguments  of  ex- 
pediency. They  rest  upon  the  language  of  the  deed.  Part  1  ex- 
pressly requires  the  tnist  to  continue  for  life  and  part  3,  if  it 
means  anything,  means  that  the  persons  described  are  to  have 
the  equitable  as  well  as  the  legal  title.  Consequently  if  part  3 
should  take  effect  during  thb  life  of  the  life  tenant,  the  equitable 
estate  of  the  latter  would  be  defeated.  In  other  words,  the  view 
that  the  trust  terminated  on  the  youngest  child's  attaining  the 
prescribed  age  even  though  during  ttie  life  of  the  life  tenant, 
would  require  part  3  to  be  construed  inconsistently  with  part  1 
and  would  defeat  one  of  the  primary  objects  of  the  trust. 

Moreover,  it  seems  to  us  as  natural,  perhaps  more  so,  to  read 
parts  2  and  3  as  both  introduced  by  the  words  "at  her  death"  and 
being  alternate  or  sequential  subdivisions,  as  to  read  part  3  inde- 
pendently and  as  having  no  relation  to  the  words  "at  her  death." 
It  is  at  least  doubtful  which  is  the  more  natural.  On  either  theory 
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the  phraseology  could  be  greatly  improved.     But  the  substance 
is  more  than  the  mere  f omi  and  must  prevail. 

Another  reason  given  in  favor  of  the  "termination"  view  is 
that  pait  2  is  stated  to  be  "in  further  trust"  while  part  3  is  not 
introduced  bv  anv  such  words.  This  is  at  most  a  small  matter 
of  form  and,  especially  considering  that  there  are  other  inaxicu- 
raeies  of  form  in  this  deed,  should  be  given  little  weight'one  way 
cr  the  other.  And  yet  we  are  not  sure  but  that  that  little  weight 
IS  on  the  side  w'e  have  taken  rather  thf.n  on  that  on  which  it  is 
urged.  For,  the  word  "trust"  as  here  used  is  not  the  estate  but 
the  ix)M'er  or  duty  of  the  trustee.  Tlie  property  is  given  in  fee 
but  nevertheless  in  trust  to* do  certain  things,  that  is,  to  allow  the 
life  tenant  to  occupy,  Arc,  and  in  furtlier  trust  to  allow  the  chil- 
dren, ttc,  and  to  convey  to  them,  &c.  Looking  at  the  word 
"trust"  in  this  sense,  the  use  of  the  phrase  "in  further  trust" 
rather  ^^upports  the  view  that  parts  2  and  3  go  together  and  are 
"in  further  tnist"  with  relation  to  part  1.  Othervase  we  should 
expei!t  "in  further  trust"  to  be  rei)eated  in  part  3. 

It  is  further  contended  that  the  subsequent  provisions  of  the 
deed  bear  out  the  "tennination"  theory.  For  instance,  it  is  pro- 
videil  that  the  property  may  be  sold,  &c.,  on  the  request  of  Sybil 
A.  Carter  and  the  guardian,  atid,  after  the  former's  death,  on  the 
requet^t  of  the  latter  alone;  also  that  the  trustee,  if  he  should  be- 
come incapable,  may  be  remo\'e<l  and  a  new  one  appointed  by 
Sybil  A.  Carter  and  the  guardian  or,  after  her  death,  by  the  lat- 
ter alone.  Hence,  it  is  argued,  the  grantor  intended  that  tlie 
et^tate  should  be  easily  handled,  that  future  contingencies  should 
be  provided  for,  and  that  if  the  trust  did  not  terminate  on  the 
youngest  child's  attaining  the  age  of  tv/enty  years,  during  the  life 
of  Sybil  A.  Carter,  there  could  be  no  sale,-  &c.,  and  no  change  of 
trustee  during  the  jx-riod  from  the  time  w^hen  the  youngest  child 
attained  that  age,  to  tlie  death  of  Sybil  A.  Carter,  because  there 
could  bo  no  guardian  to  a('t  as  require<l  by  the  deed.  This  last 
argument  is  perhaps  the  strongest  on  that  side,  for  it  points  out 
a  contingency  unjyrQvided  for  unless  the  "termination"  theory  is 
adopted,  and  the  pn^um]>ti(m  i^  that  all  contingenciee*  were  in- 
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tended  to  be  provided  for.  But  the  argument  is  one  of  mere 
expediency,  to  use  the  language  of  counsel  above  set  forth  in 
regard  to  a  different  argument  in  support  of  the  opposite  view. 
Further,  the  contingencies  are  not  such  as  necessarily  need  have 
been  provided  for,  and  they  could  be  met  in  part  at  least  by  a 
court  of  equity  in  the  exercise  of  its  well  established  jurisdiction 
over  trusts.  Again,  when  we  consider  that  other  contingencies 
were  overlooked  in  this  deed,  the  argument  that  the  court  should 
strain  the  language  to  meet  the  contingency  in  question  is. 
greatly  weakened.  Lastly,  while  the  court  should  construe  the^ 
deed,  if  possible,  so.  as  to  avoid  leaving  contingencies  unprovided, 
for,  it  cannot  supply  deficiencies  which  actually  exist  In  a  case 
of  doubt  the  argument  in  question  might  control,  but  it  cannot, 
control  when,  as  here,  to  allow  it  to  control  would  be  to  override 
the  manifest  intention  of  the  grantor  in  other  respects  and  per- 
haps leave  unprovided  for  more  serious  contingencies,  ) 
It  is  contended  further  that  if  the  trust  did  not  terminate  upon 
the  arrival  of  the  youngest  child  at  the  prescribed  age,  there  is 
technically  no  time  at  which  it  can  terminate,  since  such  child 
cannot  at  any  time  arrive  at  such  ago  after  the  life  of  the  life 
tenant,  she  having  already  arrived  at  that  age  during  the  life  of 
the  life  tenant,  and  that  therefore  a  perpetuity  would  be  created. 
The  trust  will  terminate  when  its  purposes  are  fulfilled.  More- 
over, the  words  "and  when  all  of  said  children  shall"  attain  such 
age  need  not,  even  on  the  view  that  we  take,  be  construed  as 
necessarily  having  reference  to  the  time  after  the  death  of  the 
iife  tenant.  The  language  is  not  verj-  apt  or  definite,  looked  at 
from  either  standpoint.  The  words  introducing  part  2  are  not 
"after  her  death"  but  "at  her  death."  The  intention  was  that 
at  that  time  the  trust  should  be  to  allow  the  children  to  occupy, 
itc,  so  long  as  any  were  under  the  prescribed  age  and,  when, 
that  is,  then  or  thereafter,  the  children  should  be  of  that  age, 
to  convey,  &c.  Part  3  was  to  be  alternative  or  sequential  to  part 
2  as  the  case  might  require,  though  it  must  be  admitted  that  the 
language  is  not  felicitous.     It  is  not  felicitous  on  any  theory. 
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But,  as  remarked  above,  the  clearly  expressed  intentions  on  sub- 
stantial points  must  prevail  over  mere  verbal  forms. 

The  case  of  Scluiffer  v.  Wadsicorth,  106  Mass.  19,  supports 
our  view  in  a  general  way,  in  both  its  reasoning  and  conclusion, 
although  it  is  not  in  all  respects  parallel  with  this. 

The  fourth  question  is  whether,  if  the  trust  terminated  and 
a  conveyance  should  be  made  by  the  trustee,  the  deceased  son 
Charles  L.  Carter's  portion  should  be  conveyed  to  his  widow, 
now  Mi's,  ]\Iary  H.  S.  Davis,  defendant,  or  to  his  minor  children, 
also  defendants.  The  plaintiff  in  hia  bill  does  not  request  an 
answer  to  this  question  unless  the  court  holds  that  the  trust  ter- 
minated, and  none  of  the  defendants  seem  to  desire  an  answer 
10  it  except  in  the  same  event.  Since,  therefore,  we  hold  that 
the  trust  did  not  terminate,  we  need  not  express  an  opinion  on 
this  fourth  question. 

The  decree  of  the  Circuit  Judge  is  in  acco)xlance  with  the  fore- 
going views  on  the  first  three  questions  but  it  goes  further  and 
sets  forth  instructions  on  other  questions.  As  to  such  further 
instructions,  upon  which  we  express  no  opinion,  the  decree  is 
reversed. 

A  decree  will  be  signed  in  conformity  with  this  opinion,  on 
presentation  in  this  Court. 

Rohertson  rf  Wilder  for  plaintiff. 

Kinney y  Halloa  &  MeClanahan  for  defendants  other  than 
Mrs.  Davis  and  her  minor  children. 

Holmes  d  Stanley  for  Mrs.  Davis. 

Fiteh  &  Highton  for  the  guardian  ad  litem  of  the  minor 
children. ' 
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J.  O.  CARTER  V.  KOOLAU  KAIKAINAHAOLE,  Admmia- 
tratrix  of  the  Estate  of  John  W.  Kaikainahaole,  deceased. 

Appeal  fbom  Circuit  Judge,  First  Circuit. 

SuBMiTiED  November  21, 1902.      Decided  December  10, 1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

When  a  mortgage  has  been  foreclosed  under  the  power  contained 
therein  and  under  the  statute,  without  the  aid  of  a  decree  of  a  court 
of  equity,  and  possession  is  withheld  from  the  purchaser  at  such 
sale  by  the  mort^ragor  or  those  holding  under  him,  equity  has  no 
Jurisdiction,  upon  a  bill  brought  solely  for  the  purpose,  to  issue 
a  writ  of  possession  in  favor  of  the  purchaser. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  a  bill  in  equity  wherein  the  complainant  avers  that  at 
a  foreclosure  sale  ordered  and  had  by  the  mortgagee  in  a  certain 
mortgage  under  the  power  of  sale  contained  therein  and  of  the 
statutes  applicable  in  such  cases,  he  became  the  purchaser  of  the 
mortgaged  premises,  that  all  the  requirements  of  the  mortgage 
and  of  the  law  (detailing  these  to  a  certain  extent)  were  complied 
with,  that  the  title  to  the  mortgaged  premises  was  duly  perfected 
in  him,  that  he  is  entitled  to  possession  and  made  demand  for  the 
same  upon  the  respondent,  who  is  the  administratrix  of  the  estate 
of  the  deceased  mortgagor,  and  that  the  respondent  refused  to 
surrender  possession.  The  prayer  is  for  an  order  to  remove  re- 
spondent and  all  persons  claiming  under  her  from  the  premises 
and  for  a  writ  of  possession.  To  this  bill  the  respondent  demurred 
on  the  ground,  among  others,  that  the  complainant  has  a  plain, 
complete  and  adequate  remedy  at  law  and  diat  a  court  of  equity 
has  no  jurisdiction  to  grant  the  relief  prayed  for.  The  demurrer 
was  by  the  lower  court  sustained  upon  the  ground  just  mentioned 
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and  the  bill  was  dismissed.     Fro-m  that  decree  the  cause  comes 
by  appeal  to  this  court. 

It  seems  clear  that  if  the  mortgage  had  been  foreclosed  by 
proceedings  in  equity  and  the  sale  ordered  by  the  court  and  com- 
pleted, equity  would  have  jurisdiction,  even  on  a  subsequent  and 
independent  bill,  to  issue  a  ^vrit  of  possession  to  remove  the  mort- 
gagor or  those  holding  under  him  and  to  put  the  purchaser  in 
possession;  and  from  this  it  is  argued  for  the  complainant  that 
the  same  relief  will  be  granted  in  equity  where  the  foreclosure 
^ale  was,  as  in  this  case,  not  under  a  judicial  decree,  but  under 
the  power  contained  in  the  mortgage.  AVe  think  otherwise.  In 
the  class  of  cases  in  which  equity  does  issue  writs  of  possession, 
the  reason  is  that  having  already  assumed  jurisdiction  for  the 
purpose  of  foreclosing  the  mortgage  it  will  retain  jurisdiction  to 
do  complete  justice  between  the  parties,  or,  where  an  independ- 
ent proceeding  is  brought,  that  it  will  make  its  former  order 
effective  and  not  compel  the  purchaser  to  resort  to  another  and 
different  court  to  secure  a  compliance  Arith  the  decree.  In  this 
case,  however,  neither  of  these  reasons  can  be  invoked.  Equity 
has  not  at  any  time  had  jurisdiction  of  the  main  subject  nor  has 
it  made  any  decree  which  it  is  now  sought  to  enforce.  The  case 
presented  by  the  bill  is  simply  that  of  a  complainant  who  has 
the  title  to  and  right  of  possession  of  certain  land  and  from  whom 
possession  is  unlawfully  withheld  by  another.  For  this  wrong 
he  has  the  ordinary^  remedy  at  law  of  an  action  of  ejectment. 
Tlie  mere  fact  that  his  title  and  right  of  possession  can  be  traced 
back  through  a  mortgage  and  a  foreclosure  sale  thereunder  is  not 
sufficient  to  give  equity  jurisdiction.  The  remedy  at  law  is  cer- 
tainly plain  and  complete. 

It  is  contended,  however,  that  such  remedy  is  not  speedy  and 
not  adequate  because, — and  of  this  the  court  is  asked  to  take 
judicial  knowledge — there  is  a  large  accumulation  of  law  cases 
undisposed  of  in  the  Circuit  Court  of  the  First  Circuit  and  conse- 
quently an  action  of  ejectment,  if  now  instituted  by  this  com- 
plainant, would  not  be  heard  for  a  long  j>eriod  of  time,  perhaps 
two  years.    There  Is  no  doubt  that,  ujwn  the  case  being  reached, 
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the  trial  and  the  subsequent  proceedings  can  be  speedily  disposed 
of  and  that  the  remedy,  by  enforcement  of  the  judgment,  will  be 
complete  and  adequate.  The  delay  due  to  the  present  condition 
of  the  calendar  in  the  First  Circuit, — assuming  the  facts  to 
be  as  stated  by  the  appellant, — does  not  of  itself  render  the 
remedy  slow  or  inadequate  within  the  meaning  of  the  rule 
or  principle  in  question.  If  the  contention  of  complainant  were 
permitted  to  prevail,  the  assumption  or  denial  of  jurisdiction  by 
equity  would  become  a  matter  of  great  uncertainty,  based  upon 
an  ever-varj'ing  state  of  circumstances.  It  is  to  be  observed, 
moreover,  that  no  real  or  permanent  improvement  in  conditions 
would  follow  from  the  adoption  of  the  view,  if  such  were  other- 
wise possible,  that  equity  could  take  jurisdiction  whenever  a  trial 
could  thus  be  reached  at  an  earlier  date.  The  result  would  sim- 
ply be  to  reverse  conditions  and  to  unduly  encumber  the  calendar 
of  equity  cases. 

The  decree  appealed  from  is  affirmed. 

Kinvetfy  Ballon  &  Mcdanahim  for  complainant 

(7.  W.  Ashford  for  respondent 


MARY  K.  TIBBETS  r.  S.  PALI,  Guardian  of  Oliva  Lahela,  a 

minor. 

Exceptions  from  CiRCurr  Court,  First  Circuit. 

Submitted  November  25,  1902.     Decided  December  10,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

A  motion  to  set  aside  a  default  is  addressed  to  the  discretion  of  the 
trial  judge  and  is  not  subject  to  review  on  exceptions  in  the 
absence  of  an  abuse  of  discretion. 

The  finding  of  a  jury  on  a  question  of  fact  will  not  be  set  aside  by 
this  court  where  there  is  evidence  to  support  it 
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OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

This  was  an  action  of  ejectment  to  recover  lands  described  in 
L.  C.  A.  78  to  G.  D.  Kuaiaia  and  L.  C.  A.  8316  to  Kamoiki, 
Royal  Patent  1228,  situated  at  Aipaako,  Kunawai,  Kapalama- 
uka,  Honolulu,  Oahu?  There  was  a  jury  trial  and  verdict  for 
the  defendant  in  the  Circuit  Court  The  plaintiff  excepted  and 
presents  two  grounds  of  exception  (1)  To  the  order  of  the  Circuit 
Court  in  setting  aside  a  default  entered  against  the  defendant 
and  replacing  the  cause  on  the  trial  calendar;  (2)  That  the  ver- 
dict of  the  jury  was  contrary  to  the  evidence  and  the  weight  of 
the  evidence. 

It  appears  that  suit  was  commenced  on  June  30th,  1899,  and 
the  defendant  served  with  process  on  the  following  day;  that 
afterwards  on  August  7th  the  defendant  was  declared  to  be  in 
default  for  failure  to  answer  or  plead;  that  tw^o  days  later  the 
defendant  moved  to  open  the  default  basing  the  motion  on  the 
defendant's  affidavit  which  sets  out:  That  he  is  the  guardian 
of  Oliva  Lahela,  (w)  a  minor,  age  11  years;  that  during  the  early 
part  of  the  year  1899  he  retained  counsel  for  the  purpose  of 
bringing  suit  against  the  plaintiff  to  quiet  title  to  the  land  in  dis- 
pute; that  a  bill  for  that  purpose  was  drafted  by  his  attorney 
during  the  month  of  June,  1899,  and  awaited  his  signature;  that 
he  was  not  informed  of  this  fact  until  after  the  commencement 
of  this  suit  by  plaintiff;  that  on  July  5th,  1899,  he  left  Honolulu 
for  the  island  of  Hawaii  on  private  business  and  did  not  return 
until  Julv  30th ;  that  immediatelv  on  his  return  he  was  informed 
by  one  of  his  attorneys  that  this  suit  had  been  commenced  by  the 
plaintiff  and  was  asked  if  he  had  not  lx»en  serv^ed  with  summons 
in  the  case;  that  he  replied  that  he  had  been  served  with  a  paper 
on  July  2nd,  1899,  by  a  police  oflScer  who  told  him  to  appear 
before  the  court  on  August  7th,  1899,  and  that  he  did  not  know 
the  significance  of  the  paper;  that  he  did  not  show  the  same  to 
his  attorneys  or  tell  them  about  it,  believing  that  said  paper  was 
the  bill  to  quiet  title  for  which  he  had  retained  counsel  and  that 
the  paper  served  on  him  was  notice  from  his  attorneys  to  appear 
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and  be  ready  for  trial,  in  the  action  to  quiet  title,  on  August  7th; 
that  he  cannot  read  the  English  language  and  was  unable  to  un- 
derstand the  purport  of  the  summons  and  was  thereby  led  to  rely 
on  the  statement  of  the  police  officer  and  believed  from  such  state* 
ment  that  all  he  had  to  do  by  reason  of  the  paper  served  was  to 
appear  in  court  on  August  7th;  that' he  had  never  been  cited  in  a 
civil  action  before  and  dJd  not  know  that  it  was  necessary  for 
him  to  answer  in  20  dayr  ifter  service;  tliat  he  is  in  default  in  not 
Iiaving  filed  an  answer  within  tlie  time  required  by  law;  that  he 
has  as  he  believes  and  is  advised  a  good  defense  to  plaintiff's 
action;  "that  his  defense  is  that  the  grantor  of  his  ward,  namely, 
the  mother  of  said  ward,  and  not  the  plaintiff's  grantor,  was  the 
person  mentioned  in  and  intended  by  the  deed  of  the  original 
owner  of  the  property  in  dispute,  through  which  deed  both  the 
plaintiff  and  the  defendant  claim  title;  and  defendant  also  relies 
upon  the  statute  of  limitation  as;  his  ward's  grantor,  namely,  her 
said  mother,  has  been  in  actual  possession  of  said  property  for  a 
period  of  over  twenty  years." 

The  motion  to  set  aside  the  default  was  addressed  to  the  discre- 
tion of  the  trial  judge.  In  the  absence  of  an  abuse  of  discretion 
his  ruling  therein  is  not  subject  to  review  on  appeal.  The  show- 
ing made  in  the  affidavit  was  sufficient  to  support  the  order  of  the 
Circuit  Judge  setting  aside  the  default,  at  any  rate,  we  cannot 
say  as  a  matter  of  law  that  his  doing  so  was  an  abuse  of  the  discre- 
tion vested  in  him  by  the  statute. 

The  second  exception  involves  the  consideration  of  a  question 
of  fact  It  seems  that  the  plaintiff's  and  defendant's  respective 
grantors  of  the  land  in  controversy  had  a  similar  name,  Lahela 
Kapoli.  The  question  in  dispute  and  on  which  the  determination 
of  the  case  hinged  was  one  of  identity  as  to  whether  the  plaintiff's 
or  the  defendant's  grantor  was  the  grantee  in  the  original  deed 
from  G.  D.  Kuaiaia.  That  question  was  submitted  to  the  jury 
under  proper  instructions  from  the  court.  The  trial  lasted 
several  days — numerous  witnesses  were  examined  in  favor  of 
and  against  the  claims  of  each  of  the  parties.  The  evidence 
would  have  sustaine<l  a  finding  in  favor  of  either  for  the  reason 
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that  there  was  evidence  to  support  such  a  finding.  The  jury 
found  for  the  defendant.  There  is  nothing  in  the  record  that 
would  justify  us  in  setting  aside  that  finding  and  verdict  Byrne 
V.  Yoeller,  13  Haw.  494,  498. 

The  exceptions  are  ovearuled. 

J.  Alfred  Magoon  and  •/.  Lightfoot  for  plaintiff. 

Chds.  F,  Peterson  for  defendant. 


IKEDA  and  KUBO  t\  HOE  LUXG. 

Appeal  from  Circuit  Judge,  Fourth  Circuit. 

SuBMHTED  November  21,  1902.     Decided  December  11,  1902. 

Frear,  C.J.,  Galbbaith  and  Perry,  JJ. 

Appeal  dismissed,  there  being  evidence  to  support  the  finding  of  Ihe 
Circuit  Judge  in  a  law  case  appealed  to  him  from  the  District 
Magistrate. 

Even  if  a  violation  of  P.  L.,  §  358,  by  leaving  a  wagon,  without  a  horse 
attached,  in  the  street  for  over  fifteen  minutes,  were  negligence 
per  «€,  the  evidence  in  this  case  warranted  a  finding  that  the  wagon 
was  not  so  left  for  so  long  a  time. 

So  leaving  a  wagon  in  front  of  one's  store  for  a  few  minutes  while 
changing  horses  is  not  negligence  per  se,  irrespective  of  the  statute. 
Even  if  it  were,  it  would  not  necessarily  be  contributory  negligence 
where  defendant's  runaway  horse  ran  into  the  wagon  and  dam- 
aged it. 

opinion  of  the  court  by  frear,  C.J. 

This  is  an  appeal  on  a  point  of  law  from  the  Circuit  Judge 
who,  on  ap]x?al  from  the  District  Magistrate,  found  for  the  plain- 
tiff, in  an  action  for  damage  caused  to  plaintiffs'  wagon  by  de- 
fendant's horse. 
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The  plaintiff  moved  to  strike  the  Transcript  of  the  testimony 
from  the  files  for  non-compliance  with  Rule  4  and  because  it  was 
not  formally  made  a  part  of  the  record;  also  to  dismiss  the  appeal, 
principally  on  the  ground  that  the  point  of  law  on  which  it  was 
taken  is  not  properly  certified. 

The  merits  as  well  as  these  motions  were  argued  and  under  the 
circumstances  we  prefer  to  dispose  of  the  case  on  the  former. 

The  plaintifl:s'  wagon  was  injured  by  defendant's  runaway 
horse  on  Front  street,  Hilo.  The  horse  was  a  wild  one.  The 
defendant  was  riding  it  for  the  first  time  and  indeed  had  never 
before  ridden  anv  horse.  He  was  thrown  and  then  the  horse  ran 
into  the  wagon.  This  was  sufficient  for  a  prima  faoie  case 
against  the  defendant. 

The  only  defense  was  contributory  negligence,  to  make  out 
which  the  burden  was  on  the  defendant.  The  only  thing  relied 
on  to  show  such  negligence  was  the  leaving  of  the  wagon  for  a 
time,  without  a  horse  attached  to  it,  in  the  street  near  the  side- 
walk. 

It  is  contended,  first,  that  this  was  negligence  per  se  because 
in  violation  of  Penal  Laws,  §358,  which  prohibits  the  leaving  of 
a  vehicle  on  a  street  for  more  than  fifteen  minutes  unless  a 
draught  animal  is  attached  to  it.  But  aside  from  the  question 
whether  a  violation  of  that  law  would  be  negligence  per  se^  the 
testimony  was  such  as  to  warrant  a  finding  that  the  wagon  was 
not  left  for  so  long  a  time  a??  fifteen  minutes. 

It  is  contended,  secondly,  that  to  leave  a  wagon  in  the  street 
in  that  way  at  all  was  contributory  negligence  irrespective  of  the 
statute.  The  testimony  was  such  as  to  warrant  a  finding  that 
the  waffon  wa.s  there  without  a  horse  attached,  in  front  of  plain- 
tiffs' store,  only  about  five  minutes  or  so,  for  the  purpose  of 
changinc:  horses.  We  cannot  say  that  that  was  negligence  per  se. 
Even  if  it  were  negligence,  it  would  not  necessarily  follow  that 
it  was  contributory  negligence,  that  h,  that  it  contributed  to  or 
was  a  proximate  cause  of  the  injury.  That  would  probably  have 
happened  whether  the  horse  was  attached  to  the  wagon  or  not, 
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and  in  all  probability  the  plaintiffs'  caiild  not  have  avoided  the 
danger  after  it  arose  by  any  amount  of  care. 

The  only  point  of  law  relied  on  is  whether  there  was  any  sub- 
stantial evidence  to  support  the  finding.  In  our  opinion  there 
was. 

The  appeal  is  dismissed  and  the  judgment  below  affirmed. 

Smith  d'  Parsons  and  Thayer  d  Uemenvoay  for  plaintiffs. 

SmitJi  d  TjewiSj  L.  J,  Warren  and  Le  Blond  d  Smith  for 
defendant. 


O^PHEUM  COMPANY,  LIMITED,  Plaintiff  in  Error  v.  W. 
W.  DIMOND  &  COMPANY,  LIMITED,  Defendant  in 
Error. 

Errob  to  Circuit  Court,  First  Circuit. 

Submitted  November  24, 1902.      Decided  December  12,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  writ  of  error  Is  dismissed  for  the  reason  that  the  plaintiff  in  error 
failed  to  comply  with  the  rule  of  this  court  in  regard  to  filing 
briefs. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

The  plaintiff  in  error,  The  Orphenm  Company,  Limited,  sued 
out  a  writ  of  error  to  the  Circuit  Court,  First  Circuit,  alleging 
that  within  six  months  last  past  judgment  had  beeoi  entered 
against  it  in  that  court  and  in  favor  of  the  defendant  in  error  for 
the  suin  of  $177.15  and  costs;  that  said  judgment  was  unsat- 
isfied and  that  there  was  error  in  the  record  of  said  proceeding, 
setting  out  two  assignments  of  error:    (1)  that  there  was  error  as 
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specified  in  its  bill  of  exceptions  presented  to  the  judge  in  said 
cause;  (2)  that  the  court  abused  the  discretion  vested  in  it  by  law 
in  ordering  execution  to  issue  on  said  judgment  pending  an  ap- 
peal to  this  court. 

It  appears  that  the  defendant,  plaintiff  below,  brought  an 
action  in  assumpsit  against  the  plaintiff  in  the  District  Court  and 
sustained  its  claim  by  evidence;  that  the  defendant  in  that  suit 
did  not  offer  any  evidence  or  even  cross-examine  plaintiff's  wit- 
nesses; that  judgment  was  rendered  for  the  amount  of  the  claim; 
that  the  defendant  appealed  to  the  Circuit  Court  where  judg^ 
ment  in  like  sum  and  costs  was  rendered  against  it;  that  on  Sep- 
tember 29th,  1902,  a  motion  for  the  entry  of  judgment  and  the 
issuance  of  execution  therein  was  made  on  the  ground  that  the 
exceptions  presented  were  frivolous  and  intended  for  delay;  that 
on  October  8th  thereafter  the  judge  ordered  execution  to  issue. 

The  defendant  in  error  moves  to  quash  the  writ  on  nine  grounds. 
It  will  not  be  necessary'  to  notice  these  in  detail  since  it  is  doubt- 
ful  if  any  one  of  them  or  all  together  are  sufficient  to  justify  us 
in  granting  the  motion  and  since  the  case  may  be  disposed  of  on 
another  and  surer  ground. 

The  first  assignment  of  error  refers  to  a  bill  of  exceptions  for 
a  specification  of  the  errors  therein  assigned:  This  presumably 
refers  to  a  paper  that  appears  among  the  files  entitled  in  the  cause 
and  designated  "bill  of  exceptions."  There  is  nothing  on  it  to 
show  that  it  was  ever  presented  to  the  Circuit  Judge.  It  does  not 
bear  the  file  mark  of  this  court  or  that  of  the  Circuit  Court. 
However,  an  examination  of  this  pai)er  discloses  that  the  only 
exception  set  out  in  it  was  that  the  judgment  rendered  by  the 
Circuit  Court  in  said  cause  was  contrary  to  law  and  the  evidence 
and  the  weight  of  the  evidence.  It  also  appears  that  there  is  no 
transcript  of  the  evidence  in  the  record  although  it  is  admitted 
that  there  was  evidence  introduced  in  the  Circuit  Court.  We 
could  not  consider  this  assignment  without  the  transcript  before 
us.  It  is  likewise  impossible  for  us  to  pass  upon  the  seipond  assign- 
ment of  error  in  the  absence  of  the  transcript  of  the  evidence 
since  the  circuit  judge  is  authorized  to  order  execution  after  the 
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allowance  of  a  bill  of  exceptions  and  pending  the  appeal  if  it 
shall  appear  to  him  that  the  exceptioois  are  "frivolous,  immaterial 
or  intende<l  for  delay."  Section  1439,  Civil  Laws.  In  this  re- 
dpect  the  record  is  incomplete  and  imperfect.  However,  it  w  not 
necessary  to  base  our  decision  on  this  ground. 

The  motion  was  argued  and  submitted  November  24,  and  no 
brief  has  been  filed  by  the  plaintiff  in  error.  Rule  2  of  this  court 
provides  that  briefs  shall  be  filed  by  appellant  or  plaintiff  in  error 
within  5  days  after  argument,  unless  the  time  be  extended,  and  on 
failure  to  do  so  the  "case  or  appeal  may  be  dismissed." 

The  writ  is  dismissed  for  the  reason  that  plaintiff  in  error  has 
failed  to  comply  with  Rule  2  of  this  court 

C  W.  Ashford  for  plaintiff  in  error. 

Mott-Smith  &  Mattheioman  for  defendant  in  error. 


WONG  CHOW  V.  LYLE  A.  DICKEY,  District  Magistrate  of 
Honolulu,  A.  M.  BROWN,  High  Sheriff  of  the  Territory 
of  Hawaii,  and  TUNG TOOK  SING. 

Oeiginal. 

SuBMHTED  November  24, 1902.      Decided  Dbcembeb  12, 1902. 

Freab,  C. J.,  GALBRArrH  AND  Perry,  JJ. 

That  part  of  Section  1436,  Civil  Laws,  permitting  execution  to  Issue 
on  judgments  pending  appeal  does  not  apply  to  District  Ck>urt 
cases  wherein  a  Jury  trial  Is  demandable  as  of  right. 

The  District  Magistrate  has  no  authority  to  Issue  execution  ia  such 
cases  on  a  judgment  rendered  by  him  pending  an  appeal. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

The  plaintiflF,  Woni^  Chow,  petitioned  this  court  for  a  writ  of 
prohibition  against  Lyle  A.  Dickey,  Esq.,  District  Magistrate,  A. 
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M.  Brown,  Esq.,  High  Sheriff,  aiid  Tung  Fook  Sing,  alleging  that 
petitioner  was  a  defendant  in  an  action  of  assumpsit,  before  said 
l^strict  Magistrate,  wherein  the  amount  in  controversy  was  more 
than  $20.00;  that  judgment  was  rendered  against  him  in  the 
sum  of  $263.63;  that  he  duly  perfected  an  appeal  from  said  judg- 
ment to  the  circuit  court;  that  pending  said  appeal  application 
was  made  to  said  magistrate  for  the  issuance  of  execution  on  said 
judgment;  that  execution  was  issued  on  the  12th  day  of  Novem- 
ber, 1902,  and  delivered  to  the  High  Sheriff  for  levy  on  peti- 
tioner's property;  that  the  said  District  Magistrate  was  wholly 
without  authority  of  law  to  issue  said  execution;  that  Section 
1435,  Civil  Laws,  under  which  ho  protended  to  act  in  the  prem- 
ises is  unconstitutional  and  void,  being  in  contravention  of  the 
provisions  of  Articles  5,  7  and  14  of  the  amendments  to  the  Con- 
stitution of  the  United  States  and  that  petitioner  is  wholly  with- 
out remedy  at  law  except  by  process  of  this  court  prohibiting  and 
restraining  the  defendants  from  proceeding  to  levy  said  execu- 
tion on  plaintiff's  property  pending  said  appeal. 

An  order  to  show  cause  was  issued  by  the  Chief  Justice  return- 
able before  this  Court  at  10  o'clock  a.  m.  on  November  21st, 
1902. 

The  return  admits  the  entry  of  judgment,  the  issuing  of  the 
execution  and  its  delivery  to  the  High  Sheriff  for  levy  as  in  the 
petition  set  out  and  avers  that  the  issuance  of  the  execution  was 
within  the  discretion  of  the  District  Magistrate  and  that  its  dis- 
cretion was  judicially,  fairly  and  honestly  exercised  upon  good 
cause  shown  and  that  the  execution  was  legally  issued  and  is  a 
valid  writ  and  entitled  to  be  executed. 

The  defendant  Tung  Fook  Sing  for  further  return  for  him- 
self averred  that  he  stood  ready  and  willing  to  indemnify  the 
plaintiff,  by  a  good  and  sufficient  bond  in  any  sum  that  might 
be  ordered  or  agreed  upon,  against  all  damages  that  the  plaintiff 
might  sustain  by  reason  of  the  issuing  and  levying  of  said  execu- 
tion, in  the  event  the  plaintiff  shall  prevail  in  his  appeal  and 
obtain  judgment  in  the  aytpellate  court.  The  return  prays  for 
the  dismissal  of  the  order  to  show  cause. 
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It  is  not  contended  that  there  is  any  authority  of  law  for  the 
giving  of  the  bond  of  indemnity  proffered  in  the  separate  return 
of  the  defendant,  Tung  Fook  Sing.  The  absence  of  such  author- 
ity is  sufficient  to  effectively  dispose  of  that  part  of  the  return. 

The  statute  under  which  the  execution  was  issued  reads  as  fol- 
lows: *^An  appeal  duly  taken  and  perfected  in  any  cause  pro- 
vided  for  in  this  Act  shall  immediately  thereafter  operate  as  an 
arrest  of  judgment  and  stay  of  execution,  provided  that  execu- 
tion may  issue  pending  such  appeal  upon  good  and  sufficient 
cause  being  shown  therefor.''    Section  1435,  C.  L. 

This  section  is  found  in  the  chapter  of  the  statute  governing 
''Appeals  and  Exceptions"  which  includes  the  section  provid- 
ing for  appeals  from  District  Courts  and  was  apparently  intended 
to  apply  to  all  classes  of  appeals.  * 

It  is  contended  that  this  section  is  null  and  void  at  least  so  far 
as  it  may  be  held  to  apply  to  District  Magistrates  for  the  reason 
that,  there  being  no  provision  for  a  jury  trial  in  the  District 
Court,  to  pennit  the  issue  of  execution,  on  a  District  Court  judg- 
ment pending  an  appeal  to  the  Circuit  Court  where  a  jury  trial 
is  available  is  to  deny  or  take  away  from  the  defendant  the  right 
to  a  jury  trial  guaranteed  him  by  the  Vllth  amendment  to  the 
United  States  Constitution,  also  that  its  provisions  are  contrary 
to  the  guarantees  containc<i  in  Articles  V  and  XIV  of  amend- 
ments to  the  Constitution  in  that  under  this  section  the  defend- 
ant may  be  deprived  of  his  property  without  due  process  of  law. 

The  right  to  a  juiy  trial  in  all  common  law  actions  where  the 
amount  in  controv'^ersy  exceeds  $20.00  given  by  the  seventh 
amendment  is  in  full  force  md  effect  in  tliis  Territory.  Pringle 
V.  Hilo  MfTointUe  Co.,  \  I  Haw.  705;  Lewers  d  Cooke,  antej 
200.  It  follows  that  no  £.;atute  of  the  Territory  can  deprive  one 
of  this  right 

There  is  strong  ground  for  the  contention  that  the  issuing  of 
execution  on  the  judgment  of  the  District  Court  where  a  jury 
trial  is  impossible,  pending  an  appeal  to  the  Circuit  Court  where 
such  a  trial  is  available,  is  practically  a  denial  of  the  right  to  a 
jury  trial.     Such  practice  bears  some  resemblance  to  that  of 
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'''hanging  the  accused  and  trying  him  afterwards."  To  be  en- 
tirely effective  this  riffht  should  be  available  before  the  defend- 
Ant's  property  is  seized  and  sold  under  execution.  To  seize  and 
sell  his  property  and  them  permit  him  to  have  a  jury  trial  to 
determine  whether  or  not  it  should  have  been  seized  and  sold  is, 
to  put  it  mildly,  placing  restrictions  about  this  constitutional 
guarantee  that  ought  not  to  be  upheld. 

This  ground  is  sufficient  to  sustain  the  prayer  of  the  petition 
and  to  warrant  the  conclusion  that  that  part  of  section  1435  per- 
mitting execution  to  issue  pending  an  appeal  cannot  be  held  to 
apply  to  District  Court  cases  wherein  a  jury  trial  is  demandable 
as  of  right  and  does  not  authorize  a  District  Magistrate  to  issue 
execution  in  such  cases  after  an  appeal  has  been  perfected  from 
the  judgment  and  that  the  execution  in  this  case  was  issued  with- 
out authority  of  law. 

The  rule  as  prayed  for  should  be  made  absolute.  It  is  so 
ordered. 

TV.  Avstin  Whiting  and  C.  F.  demons  for  petitioner. 

C.  W,  A'^hford  for  defendants. 


KOOLAU  KAIKAINAHAOLE,  Administratrix  of  the  Estate 
of  John  W.  Kaikainahaole,  deceased,  v,  SAMUEL  C. 
ALLEN. 

Appeal  feom  CiRCurr  Judge,  Fibst  Circuit. 
Submitted  November  25, 1902.     Decided  December  16,  1902. 

Frear,  C.  J.,  Galbraith  and  Perry,  JJ. 

A  mortgagee  has  his  remedy  against  the  land  by  foreclosure,  even 
though  he  has  failed  to  present  his  claim  to  the  administrator  of 
the  deceased  mortgagor  within  the  time  prescribed  by  Section  1525 
of  the  Civil  Laws. 

A  court  of  equity  will  not  advise  an  administnator  upon  simple  ques- 
tions of  law  about  which  he  should  have  consulted  an  attorney. 
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opinio:!  of  the  court  by  perry.  J. 

The  camplainant,  adminisstratrix  of  the  estate  of  John  W.  Kai- 
kainahaole,  deceased  intestate,  by  bill  in  which  the  facts  are 
averred  in  detail,  asks  a  court  of  equity  to  restrain  the  respon- 
dent, who  is  the  mortgagee  in  a  certain  mortgage  executed  by 
the  decedent  in  his  lifetime  to  secure  the  payment  of  a  promis 
sory  note  for  $2,500,  from  foreclosing  the  mortgage  and  from 
selling  the  mortgaged  premises  on  the  ground  that  the  claim  of 
the  mortgagee  was  not  presented  to  the  administratrix  within 
six  months  from  the  day  of  the  first  publication  of  the  statutory 
notice  published  by  her  to  creditors  or  within  six  months  from 
the  day  when  the  note  and  mortgage  became  due  and  that  there- 
fore such  claim  is  barred  by  the  statute  (Section  1525,  Civil 
Laws)  and  the  mortgagee  is  powerless  to  foreclose  his  mortgage. 
The  administratrix  also  prays  that  she  "may  be  fully  advised 
and  instructed  by  this  Honorable  Court,  whether,  in  law,  or  in 
equity,  she,  as  such  Administratrix  as  aforesaid,  should  be  held 
or  permitted  to  pay  such  promissory  note,  or  to  in  any  manner 
satisfy  or  discharge  the  said  mortgage?  Wliether  the  said  Es- 
tate of  John  W.  Kaikainahaole  is  in  anywise,  and,  if  at  all,  in 
what  manner,  and  to  what  extent,  liable  to  said  defendant  in 
the  premises?  Whether  said  mortgaged  premises  are  in  any^\^se, 
and  if  at  all,  in  what  manner,  and  to  what  extent,  and  upon 
what  conditions,  liable  to  sale  under  or  by  virtue  of  a  foreclo- 
sure of  said  mortgage,  either  as  a  means  of  paying  the  princi- 
pal, or  the  interest,  or  both  the  principal  and  the  interest  repre- 
sented by  said  promissory  note,  or  otherwise,  or  at  all?'' 

Upon  the  filing  of  the  bill  and  an  approved  bond  in  the  sum 
of  $250  conditioned  for  the  payment  by  the  complainant,  in 
case  the  injunction  should  be  thereafter  dissolved,  of  all  costs, 
charges  and  damages  suffered  by  respondent  by  reason  of  its  is- 
suance, a  temporary  injunction  was  issued  enjoining  the  respon- 
dent from  selling  the  mortgaged  property  at  foreclosure  sale, 
but  this  injunction  was  dissolved  and  the  bill  dismissed  by  final 
decree. 

The  complainant's   bill  was  framed   upon  the  theorv^   that  a 
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mortgagee  who  has  failed  to  present  his  claim  to  the  administrator 
of  a  deceased  mortgagor  within  the  time  prescribed  by  the  stat- 
ute, has  thereby  lost  his  remedy  by  foreclosure.  The  law  has, 
however,  been  decided  to  the  contrary  in  this  jurisdiction.  In 
the  case  of  James  Campbell  et  al.  v.  Kainaiopili  et  al,  (1872) 
in  which  the  same  question  arose,  the  Supreme  Court  said:  "We 
do  not  think  the  act  was  intended  to  divest  mortgagees  of  their 
titles  or  of  their  remedies  against  the  land  by  foreclosure.  The 
counsel  for  the  respondents  contends  for  a  different  construction 
of  the  statute.  It  is  true  that  it  refers  to  all  claims,  even  if  they 
are  secured  by  mortgage,  but  as  the  mortgage  and  note  are  two 
distinct  securities,  and  nothing  but  payment  of  the  debt  will 
discharge  the  mortgage,  it  follows  that  the  mortgage  is  not 
barred,  as  the  statute  only  refers  to  claims  secured  by  mortgage,, 
and  not  to  the  mortgage  itself."     See  3  Haw.  477,  478. 

Counsel  for  the  complainant  recognizes  the  applicability  of 
that  decision,  but  contends  that  it  is  erroneous  and  asks  that  it 
be  overruled.  The  law  as  laid  down  in  that  case  has  been  a 
rule  of  property  here  for  thirty  years  and  is  in  accordance  with 
the  preponderance  of  authority  elsewhere.  It  is  unnecessary  to 
set  forth  the  various  reasons  which  have  been  stated  in  support 
of  the  rule.  No  sufficient  ground  has  been  sho\vn  for  overruling 
the  decision. 

Regarding  merely  as  a  bill  for  instructions,  the  bill  cannot 
be  sustained.  'While  it  is  true  that  trustees  mav,  under  certain 
circumstances,  come  into  a  court  of  equity  to  seek  advice  and 
instructions,  concerning  their  duty  in  the  administration  of  the 
trust,  we  think  that  this  is  not  such  a  case.  The  questions  of 
law  asked  by  the  administratrix  are  such  as  can  be  readily  an- 
swered by  counsel.  She  is  entitled  to  obtain  from  an  attorney 
the  desired  advice  at  the  expense  of  the  trust  estate.  See  27 
Am.  &  Eng.  Encycl.  Law  153  and  Greene  r.  Mwmfordy  4  R.  L 
313,  321-323. 

The  decree  appealed  from  requires  the  complainant  to  pay 
the  respondent  the  sum  of  fifty  dollars  as  an  attorney's  fee  neces- 
sarily incurred  by  the  respondent  in  securing  the  dissolutionof 
the  temporary  injunction.     On  this  point  the  decree  was  made 

34— D 
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without  any  evidence  having  been  adduced  to  support  it,  Ap- 
parently the  court  merely  allowed  the  amount  which  it  thought 
would  be  reasonable  compensation  for  the  services  rendered  by 
respondent's  counsel  in  procuring  the  dissolution  of  the  injunc- 
tion. It  does  not  necessarily  follow  that  that  was  the  extent 
of  the  damages  suffered  by  the  respondent,  for  it  may  be  that 
the  respondent  had  paid  or  agreed  to  pay  to  his  attorney  in  full 
for  such  services  a  sum  less  than  that  fixed  by  the  Circuit  Judge. 
Evidence  was  necessary  in  order  to  establish  the  amount  of  the 
damage,  if  any. 

The  decree  appealed  from,  in  so  far  as  it  orders  the  dissolution 
of  the  temporary  injunction  and  the  dismissal  of  the  bill,  is 
affirmed,  and  in  so  far  as  it  relates  to  the  attorney's  fee,  is  re- 
versed, without  prejudice  to  the  respondent's  right  to  take  such 
further  proceedings  as  he  may  be  ad^qsed  are  proper  to  recover 
such  damages,  secured  by  the  bond,  as  he  may  be  entitled- to,  and 
the  cause  is  remanded  to  the  Circuit  Judge  for  such  further  pro- 
ceedings as  may  be  proper  in  conformity  with  this  opinion. 

C.  W.  Ashford  for  complainant. 

Kinnei/y  Ballou  d  McClanuhan  for  respondent. 


thomas  milker  harrison"  v.  j.  a.  magoon,  f.  b. 
McStoce:er,  l.  c.  ables,  Dorothea  emerson 

(nee  Lamb),  T.  E.  COW  ART,  J.  H.  KIRKPATRtCK, 
A.  E.  POWTER,  J.  WOLFENDEN  and  GEORGE  D, 
MOORE. 

Motion  for  Rehkaring. 

Submitted  Xovembkr  24,  1902.     Decided  Decembeii  17,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

Rehearing  denied,  on  the  ground  that  the  point  claimed  to  have 
been  overloolted  by  the  court  in  Its  former  opinion,  was  not  in 
fact  overlooked,  but  was  substamtlally  disposed  of  by  the  reasoning 
of  that  opinion. 
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OPINION  OF  THE  COURT  BY  PERRY.  J. 

The  verdict  of  the  jury  in  this  case  was  for  the  plaintiff, 
against  all  of  the  defendants.  Upon  exceptions,  this  court  set 
aside  tho  verdict  and  ordered  a  new  trial.  Ante,  p.  418.  The  plain- 
tiff now  moves  for  a  rehearing  on  the  ground  "that  a  point  duly 
argued  and  submitted  to  this  Court  was  overlooked  by  the  Court 
in  its  decision  filed  on  the  22nd  day  of  October,  1902."  The 
point  claimed  to  have  been  so  overlooked  is  stated  in  the  motion 
to  be  "that  the  defendants  L.  C.  Abies,  T.  E.  Cowart  and  J.  H. 
Kirkpatrick,  who  personally  executed  the  agreement  upon  which 
this  action  has  been  brought,  stand  in  a  different  position  from 
those  defendants  who  executed  said  agreement  through  attor- 
neys; that  the  reasons  assigned  by  the  Court  for  ordering  a  new 
trial  of  said  cause  do  not  and  cannot  apply  to  the  defendants 
above  named,  and  that  as  to  them  the  verdict  of  the  jury  should 
not  have  been  reversed." 

Of  the  nine  persons  named  as  defendants  in  the^  action,  it 
seems  that  four,  namely,  Cowart,  Kirkpatrick,  Abies  and  Wol- 
fenden,  personally  signed  the  agreement  sued  on,  the  names  of 
four  others  were  signed  by  alleged  attorneys  in  fact,  and  one, 
Moore,  did  not  sign  at  all.  In  our  opinion  on  the  questions 
raised  by  the  exceptions  we  held,  inter  alia,  that  the  instructions 
given  by  the  presiding  judge  to  the  jury  on  the  subject  of  the 
authority  of  the  attorneys  in  fact  to  execute  the  agreement  on 
behalf  of  Magoon,  McStocker  and  Mrs.  Emerson  were  errone- 
ous, that  the  attorneys  in  facft  had  no  such  authority  either 
under  their  powers  of  attorney  or  by  virtue  of  their  relation 
as  partners  in  the  A.  P.  &  I.  H.  Co.,  that  it  was  impossible  to 
say  whether  the  jury  found  that  the  contract  was  authorized, 
as  they  might  have  found  under  the  instructions  given,  or  that 
the  principals  had  subsequently  ratified  the  acts  of  the  agents, 
and  that  the  error  was  prejudicial.  We  further  held  that  notice 
to  and  demand  upon  Kirkpatrick  was  sufficient  notice  to  and  de- 
mand upon  all  of  the  other  members  of  the  A.  P.  &  I.  H.  Co., 
provided  they  all  executed  or  subsequently  ratified  the  Tasma- 
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nia  agreement  and  that,  if  the  parties  can  be  held  jointly,  notice 
to  one  would  bo  notice  to  all. 

The  point  mentioned  in  the  present  motion,  while  not  ex- 
pressly referred  to,  was  disposed  of  by  the  decision.  It  was  not 
overlooked.  The  action  was  brought  against  nine  persons.  The 
notice  and  demand  relied  upon  was  shown  to  have  been  made 
upon  Kirkpatrick  alone  or,  perhaps,  upon  Cowart  and  Kirk- 
patrick;  in  any  event,  no  notice  or  demand  was  shown  to  have 
been  made  upon  any  of  the  other  defendants.  The  notice  to 
Kirkpatrick  could  affect  the  other  defendants  only  upon  the 
theory  of  a  joint  liability.  If  all  of  the  nine  are  jointly  liable, 
— and  upon  the  present  state  of  the  case  it  may  yet  be  proved 
that  they  are — recovery  cannot  be  had  against  three  or  four 
only  of  the  joint  contractors.  With  possible  exceptions  not 
material  in  this  case,  the  recovery  must  be  either  against  all  who 
are  jointly  liable  or  against  each  of  the  persons  separately  upon 
his  several  liability  and  in  the  latter  case  notice  to  one  would 
not,  by  mere  operation  of  law,  be  notice  to  any  of  the  others. 

Whether  or  not,  if  it  shall  appear  hereafter  that  some  of 
the  persons  named  as  defendants  neither  executed  nor  subse- 
quently ratified  the  execution  of  the  agreement,  the  others  can 
still  be  held  jointly  liable,  and  whether  or  not,  in  such  case, 
notice  to  one  would  be  notice  to  the  others  thus  held  jointly 
liable,  are  questions  which  have  not  yet  arisen  and  upon  which 
no  opinion  is  expressed. 

The  motion  is  denied. 

Robertson  &  Wilder  for  plaintiff. 

Kinney y  Ballou  &  McClanahaUj  J.  A  Magoon  and  J.  Light- 
foot  for  defendants. 
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D.  L.  AKWAI  V.  ROYAL  INSURANCE  COMPANY. 

EXCEPTIOJJS  FROM   CiRCUIT  CoUBT,  FiBST    CiRCUIT. 

SuBMiTTEB  November  21,  1902.     Decided  Decembeb  26,  1902. 

Frbab,  C. J.,  Galbbaith  and  Pebby,  JJ. 

In  an  action  on  a  policy  of  fire  insurance  for  loss  caused  by  the  spread 
of  a  fire  started  by  order  of  the  Board  of  Health  for  the  purpose  of 
destroying,  as  being  infected  by  plague,  certain  previoiisly  con- 
demned buildings  situated  some  distance  from  the  insured  building, 
am  tx  parte  unexecuted  resolution  of  the  Board,  adopted  after  the 
commencement  of  the  fire,  that  all  the  buildings  in  the  block,  which 
included  the  Insured  building,  were  so  insanitary  and  infected  by 
plague  as  to  require  destruction,  is  not  even  prima  facie  evidence, 
that  the  building  in  question  was  so  inscmitary  or  so  much  of  a 
nuisance  as  to  be  absolutely  valueless  in  the  eye  of  the  law  so  as 
to  entitle  the  defendant  insurance  company  to  Judgment 

OPINION  OP  THE  COURT  BY  FRBAR.  C.  J. 

This  is  one  of  the  many  fire  insurance  cases  that  have  arisen 
out  of  the  burning  of  Chinatown,  in  Honolulu,  on  January  20, 
1900,  by  the  spread  of  a  fire  started  under  orders  of  the  Board 
of  Health  for  the  suppression  of  bubonic  plague.  In  this  case 
the  only  question  is  that  of  the  measure  of  the  damtiges,  the 
defendant's  contention  being  that  the  building  was  valueless  be- 
cause it  had  been  condemned  as  insanitary  by  the  Board  of 
Health. 

The  fire  was  started  by  order  of  the  Board  for  the  purpose  of 
destroying  certain  previously  condemned  buildings  in  one  por- 
tion of  the  large  block  in  another  portion  of  which,  some  dis- 
tance away,  the  building  in  question  was  situated.  About  10 
o'clock  in  the  morning,  after  the  fire  was  started,  the  Board 
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resolved  that  all  the  buildings  in  this  block,  including  of  course 
the  building  in  question,  "the  same  having  been  inspected  by 
this  Board  are  in  the  opinion  of  this  Board  infected  with  plague 
by  reason  of  many  cases  of  plague  having  been  taking  from 
said  block,  and  in  consequence  of  proximity  to  a  place  "where  a 
case  of  plague  had  occurred,  and  that  it  is  necessary  for  the 
public  health  and  safety  that  the  buildings  on  said  premises 
should  be  destroyed  and  that  it  is  impossible  to  render  them 
safe  for  occupancy  by  fumigation  or  other  means  and  that  such 
destruction  shall  be  carried  out  forthwith,"  also  that  all  such 
buildings,  "same  having  been  inspected  by  this  Board,  are  in 
the  opinion  of  the  Board  insanitary,  a  source  of  filth  and  a 
cause  of  sickness,  and  are  incapable  of  being  rendered  sanitary 
by  fumigktion  or  any  other  means,  and  that  it  is  necessary  for 
the  public  health  and  safety  that  the  buildings  thereon  should 
be  destroyed  by  fire,  and  that  such  destruction  shall  be  carried 
out  forthwith." 

These  resolutions  were  made  without  giving  the  plaintiff  an 
opportunity  to  be  heard  and  he  was  never  notified  by  the  Board 
of  their  action.  No  order  was  given  for  carrying  out  the  reso- 
lution. Meanwhile  the  fire  already  in  progress  got  beyond  the 
control  of  the  Fire  Department  which  had  it  in  charge  and 
spread  to  plaintiff's  building,  which  was  burnt  at  about  2  o'clock 
in  the  afternoon. 

The  Circuit  Court  after  a  trial,  jury  waived,  rendered  judg- 
ment for  the  plaintiff  for  the  full  amount  of  the  policy,  $1000, 
and  the  defendant  now  comes  here  on  an  exception  to  that  judg- 
ment as  being  contrary  to  the  law  and  the  evidence. 

It  i?  admitted  that  thu  plaintiff  ought  to  recover  the  full 
amount  of  the  policy  but  for  the  resolutions  of  the  Board  of 
Health.  But  it  is  contended  that  the  resolutions  are  conclusive 
evidence  that  their  recitals  are  true  and  that  as  matter  of  law 
it  is  absolutely  impossible  that  a  building  that  is  infected  with 
a  dangerous  disease  from  which  the  contagion  cannot  be  re- 
moved and  the  prompt  destruction  of  which  is  required  by  the 
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public  safety  can  have  any  marketable,  merchantable  or  other 
pecuniary  value. 

The  question  is  so  novel  that  naturally  no  cases  have  been 
found  by  counsel  on  either  side  directly  in  point,  and  so  the 
arguments  have  been  those  of  principle  and  analogy. 

The  defendant  contends  in  the  first  place  that  the  general  rule, 
that  the  measure  of  damages  is  the  actual  value  at  the  time  of 
the  fire,  applies.  But  this  does  not  help  much.  The  question 
remains,  what  was  such  actual  value  in  this  case?  If  it  was  what 
the  building  could  have  been  sold  for,  it  might  well  be  con- 
tended that  some  price  could  have  bfeen  obtained  for  it,  con- 
sidering that,  so  far  as  appears,  no  one  outside  of  the  Board  of 
Health  and  its  agents  knew  of  the  resolution,  and  that  intend- 
ing purchasers,  if  they  did  know  of  the  resolution,  might  be 
willing  to  take  the  chance  of  being  able  to  prevent  its  execu* 
tion  through  judicial  proceedings  or  by  persuading  the  Board 
to  revoke  or  modify  it,  or  might  take  the  chance  of  being  able 
to  recover  compensation  in  case  the  resolution  were  executed, 
especially  considering  that  the  building  was  new  and  that,  so  far 
as  appears,  no  case  of  plague  had  occurred  in  it,  and  that  the 
resolution  was  general  covering  a  large  area  without  reference 
to  particular  buildings,  and  that  there  was  at  least  a  question 
as  to  its  validity  in  view  of  the  facts  that  it  was  adopted  with- 
out affording  the  plaintiff  an  opportunity  to  be  heard,  that 
he  was  never  notified  of  it,  that  the  statute  w^as  not  complied 
with  by  first  ordering  the  plaintiff  to  abate  the  nuisance  and 
that  the  resolution  required  the  abatement  to  be  in  a  particular 
way,  etc.  If  the  rule  of  actual  value  at  the  time  is  applicable 
and  the  actual  value  is  ascertained  in  the  usual  way,  that  is,  as 
a  question  of  fact,  it  would  seem  that  the  plaintiff  would  be 
entitled  to  recover  something,  and  it  is  practically  conceded 
that  if  he  is  entitled  to  recover  at  all  he  is  entitled  to  recover  the 
full  amount  of  the  policy.  Further,  the  method  of  ascertaining 
the  value  in  insurance  cases  varies  according  to  the  circum- 
stances. For  instance,  a  removable  building  on  land  held  under 
a  lease  that  is  about  to  expire  is  valued  in  cases  of  this  kind 
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without  reference  to  the  fact  that  it  is  worth  much  less  for  the 
purposes  of  removal.  Wash.  Mills  M^fg.  Co.  t\  Weymouth 
Ins.  Co.y  135  Mass.  503.  See  also  Ostrander  Ins.,  Sec.  182. 
May,  Ins.,  Sec.  424.  The  defendant's  proposition  seems  to  be 
that  the  building  cannot  have  any  value  in  the  eye  of  the  law 
under  the  circumstances.  Reference  to  the  rule  of  actual  value 
does  not  throw  much  light  on  that  proposition. 

It  is  further  contended  that  the  building  could  be  regarded, 
after  the  passage  of  the  resolution,  only  as  a  mere  mass  of  in- 
fection and  a  public  nuisance  and  as  having  ceased  to  be  a 
building  within  the  meaning  of  the  policy — after  the  analogy 
of  the  case  of  Nave  v.  Home  Hut.  Ins.  Co.,  37  Mo.  430,  in 
which  it  was  held  that  there  could  be  no  recovery  on  a  policy 
of  fire  insurance  on  a  building  when  the  burning  did  not  take 
place  until  after  the  building  had  fallen  and  become  a  mere 
"congeries  of  materials."  The  eases  are  not  analogous,  for  in  the 
present  case  the  building  still  remained  a  building,  aside  from 
the  question  as  to  how  far  it  had  become  infected  or  a  public  nui- 
sance. If  the  building  was  witliout  value,  it  was  not  because  it 
was  not  a  building.  The  Missouri  case  was  based  on  the  fact 
that  the  building  was  not  destroyed  by  fire,  not  that  a  "congeries 
of  materials"  had  no  value. 

The  case  is  likened  also  to  that  of  a  horse  with  the  glanders, 
which,  it  is  contended,  can  have  no  value  in  the  eye  of  the 
law.  This  comparison  also  does  not  hold.  By  hypothesis  in  the 
case  of  the  horse,  it  had  the  glanders,  while  in  the  present  case, 
the  question  as  to  whether  the  building  was  infected,  or  how 
much  it  was  infected,  is  one  of  the  questions  in  issue.  Again, 
if  the  horse  had  the  glanders  it  would  surely  die,  but  if  the 
building  was  infected,  might  it  not  be  disinfected?  Need  it  be 
destroyed?  It  is  also  assumed  that  a  horse  with  the  glanders  can 
as  matter  of  law  have  no  value.  On  this  point  that  case  does  not 
help  us  out,  for  it  at  best  merely  presents  in  the  case  of  the 
horse  the  same  question  that  we  have  before  us  in  the  case  of 
the  building.  If  the  Jiorse  were  insured  against  death  or  disease, 
its  value  for  the  purpose  of  recovery  on  the  policy  would  of 
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course  be  unaffected  by  the  fact  that  it  had  the  glanders. 
Smith  V.  People^ 8  dc.  Ins,  Co.,  173  Pa.  St  15;  Tripp  v.  N. 
W.  dc.  Ins,  Co.y  91  la.  278.  And  even  if  the  Board  of  Health 
had  resolved  after  inspection  that  the  horee  had  the  glanders, 
that  would  not  make  it  so  and  would  be  no  defense  for  killing 
the  horse,  if  it  in  fact  was  not  so  afflicted.  Miller  v,  Hortoiij 
152  Mass.  540.  And  this  brings  us  to  the  point  on  which  we 
base  our  opinion. 

Assuming  that  the  building  would  be  valueless  if  it  were  in- 
fected by  bubonic  plague  or  at  least  if  it  were  infected  to  such 
a  degree  as  to  require  destruction  by  fire  or  other  means,  the 
resolution  of  the  Board  of  Health  that  it  was  so  infected  did 
not  bind  the  owner  in  the  absence  of  an  opportunity  to  be 
heard.  The  statute  (P.  L.,  Sees.  877-879)  authorized  the  Board 
of  Health  to  cause  nuisances  to  be  abated.  It  did  not  authorize 
it  to  destroy  that  which  was  not  a  nuisance  or  to  make  or  declare 
that  to  be,  which  was  not  in  fact,  a  nuisance.  Its  power  to  de- 
stroy depended  on  the  fact  of  nuisance,  and  not  on  the  fiat  of 
the  Board.  The  public  safety  might  perhaps  require  it  in  the 
exercise  of  the  police  power  to  proceed  without  a  hearing  in  a 
case  of  emergency.  Its  judgment,  regarded  as  in  the  nature  of 
a  judgment  in  rem,  might  perhaps,  unices  reversed  or  modified, 
determine  once  for  all  and  as  against  the  whole  world  the  status 
of  the  building,  that  is,  that  it  should  be  destroyed.  But  it 
could  not,  at  least  in  the  absence  of  an  opportunity  to  be  heard, 
determine  that  the  loss  should  fall  on  the  owner  or  bind  him 
as  to  the  intermediate  findings  upon  which  the  final  judgment 
was  based.  One  such  intermediate  finding  was  that  the  building 
was  infected.  See  Miller  v,  Horton,  supra;  Cole  v,  Kegler, 
64  la.  59;  Hennesey  v.  City  of  St.  Paul,  37  Fed.  R.  665; 
Button  V.  City  of  Camden,  39  K  J.  L.  122;  City  of  Salem 
V.  Eastern  R.  Co,,  98  Mass.  431;  People  v.  Board  of  Bealth, 
140  X.  Y.  1. 

Of  course  the  mere  fact  that  the  Board  resolved  that  the 
building  ought  to  be  destroyed  or  ought  to  be  destroyed  by  fire, 
apart  from  the  question  of  infection,  could  not  relieve  the  in- 
surance company,  if  the  building  were  destroyed  by  fire  before 
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the  execution  of  the  resolution.  An  incendiary  or  a  mob  might 
have  resolved  the  same  thing  but,  however  probable  it  might 
be  that  the  resolution  would  be  carried  out^  it  could  not  affect 
the  right  to  recover  on  the  policy.  Indeed,  if  such  a  resolu- 
tion (for  destruction,  without  reference  to  infection)  should  be 
literally  carried  out  by  means  of  fire  before  the  destruction  of 
the  building  by  other  fire,  that  itself  would  be  a  loss  within  the 
terms  of  the  policy.  As  we  underetand  itj  the  contention  is,  not 
that  the  Board  resolved  that  the  building,  ought  to.  be  or  should 
be  destroyed,  but  that  the  building  was  in  fact  such  a  nuisance 
or  so  thoroughly  infected  that  it  ought  to  be  destroyed,  that  the 
resolution  was  the  evidence  of  this  faxjt,  and  that  a  thing  that 
was  such  a  nuisance  was  valueless  or  worse  than  valueless.  But, 
as  we  have  seen,  the  Board  could  not  conclude  the  plaintiff  on 
that  point  without  notice  and  an  opportunity  to  be  heard,  if  it 
could  at  all. 

It  is,  however,  contended  that  the  resolution  on  this  point, 
if  not  conclusive,  is  at  least  prinm  fade  evidence  that  the  build- 
ing was  a  nuisance,  and  that  the  presumption  arising  therefrom 
was  not  rebutted.  If  the  resolution  were  prima  facie  evidence, 
it  might  be  a  question  whether  there  was  not  enough  to  justify 
a  finding  that  it  was  overcome,  considering  that  the  building 
was  new,  that  the  resolution  itself  seems  to  indicate  that  no  case 
of  plague  had  occurred  in  it  and  that  the  resolution  was  general 
covering  a  large  number  of  buildings  en  masse.  But,  however, 
that  may  be,  in  our  opinion  the  resolution  was  not  even  prima 
facie  evidence  that  the  building  was  so  infected  as  to  require 
destnicrion.  Some  of  the  decisions  go  to  the  extent  of  holding  that 
the  action  of  a  Board  of  Health  or  other  appropriate  civil  autho- 
ritv  in  a  matter  of  this  kind  after  it  has  been  carried  into  exe- 
cution  is  admissible  as  prima  facie  evidence  for  some  purposes 
in  an  action  betwjeen  the  owner  and  such  authorities  or  their 
agents,  but  we  do  not  see  how  a  mere  ex  parte  unexecuted  reso- 
lution of  a  Board  of  Health  on  an  intermediate  point,  which 
the  Board  had  no  authority  to  adjudicate  as  an  ultimate  point, 
could  properly  be  admitted  as  even  prima  facie  evidence  in  an 


AKWAI  V,  KOYAL  INS.  CO.  539 

action  in  contract  between  others.    See  Mossrimn  v.  Gov't.,  10 
Haw.  421. 

The  exception  is  overruled  and  the  judgment  below  affirmed. 

W.  A  Whiting y  F.  E.  Thompson  and  C  F.  C lemons  for 
plaintiff. 

W.  R.  Castle  and  P.  L.  Wearer,  counsel  in  another  similar 
case,  argued  for  the  plaintiff,  by  permission. 

Robertson  &  Wilder  and  L,  A,  Thurston  for  defendant. 

CONCURRING  OPINION  OF  PERRY,  J. 

At  the  trial  in  the  court  below  the  plaintiff's  case  consisted 
in  introducing  the  policy  for  $1000  covering  the  building  in 
question,  an  admission  by  defendant  that  the  building  was 
wholly  destroyed  by  fire  at  the  time  named  in  the  declaration 
and  proof,  either  by  oral  testimony  or  by  stipulation  of  the  par- 
ties, that  the  building  was  erected  by  the  plaintiff  within  a  year 
previous  to  the  fire  at  a  cost  of  about  $3000,  and  that  at  the 
time  of  the  fire  there  was  other  insurance  on  the  building 
amounting  to  $1000  covered  by  another  policy  issued  by  the 
defendant  company.  By  stipulation  filed  in  this  court,  the 
parties  declare  that  it  was  made  to  appear  to  the  lower  court 
upon  the  trial  "that  if  it  were  not  for  the  circumstances  of  this 
case  which  are  claimed  by  the  defendant  to  control  the  measure 
of  damages  the  defendant  would  concede  that  the  plaintiff  is 
entitled  to  recover  the  amount  claimed."  The  plaintiff  having 
rested,  the  defendant  introduced  in  evidence  three  documents: 
(a)  a  certified  copy  of  an  extract  from  the  minutes  of  a  meeting 
of  the  Board  of  Health  held  on  January  10,  1900,  to  the  effect 
that  the  Board  had  passed  a  resolution  that  in  its  opinion  all 
the  buildings  in  that  part  of  Block  15  bounded  by  an  imaginary 
line  drawn  along  the  Waikiki  side  of  Kaumakapili  Church  to 
Kukui  St.,  Kukiii  St.,  Xuuanu  St.  aiid  Beretania  St.,  were  in- 
fected by  plague  and  that  the  public  health  and  safety  required 
their  immediate  destruction  by  fire ;  (b)  an  original  letter,  dated 
January  19,  1900,  from  C.  B.  Wood,  President  of  the  Board  of 
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Health,  to  Andrew  Brown,  Fire  Commissioner,  authorizing  the 
latter  to  destroy  by  fire  all  of  the  buildings  just  mentioned;  and 
(c)  a  certified  copy  of  two  resolutions  by  the  Board  of  Health, 
passed  on  January  20,  1900,  at  10  a.  m.,  one  being  "that  all  of 
the  buildings  in  Block  15  bounded  by  Xuuanu,  Kukui,  River 
and  Beretania  streets  be  considered  infected    by    plague,  the 
same  having  been  inspected  by  this  Board  are  in  the  opinion 
of  this  Board  infected  with  plague  by  reason  of  many  cases  of 
plague  having  been  taken  from  said  Block,  and  in  consequence 
of  proximity  to  a  place  where  a  case  of  plague  had  occurred,  and 
that  it  is  necessary  for  the  public  health  and  safety  that  the 
buildings  on  said  premises  should  be  destroyed  and  that  it  is 
impossible  to  render  them  safe  for  occupancy  by  fumigation  or 
other  means  and  that  such  destruction  shall  be  carried  out  forth- 
with," and  the  other,  that  all  of  the  buildings  in  that  Block, 
"same  having  been  inspected  by  this  Board,  are  in  the  opinion 
of  the  Board  insanitary,  a  source  of  filth  and  a  cause  of  sickness, 
and  are  incapable  of  being  rendered  sanitary  by  fumigation  or 
any  other  means,  and  that  it  is  necessary  for  the  public  health 
and  safety  that  the  buildings  thereon  should  be  destroyed  by 
fire,  and  that  such  destruction  shall  be  carried  out  forthwith." 
The  plaintiff  then  admitted,  as  a  part  of  the  defendant's  case, 
"that  the  fire  escaped  from     the  limits   which  the   Board    of 
Health  ordered  to  be  burned  to  the  premises  of  plaintiff;  that 
the  fire  was  started  under  the  Board  of  Health  order  about  9:30 
a.  m.;  that  the  resolution  condemning  the  whole    block    was 
passed  at  a  meeting  of  the  Board  of  Health  at  ten  o'clock  that 
morning;   tliat  piamtxxi  s  premises  were  destroyed  about  two 
o'clock  that  afternoon;"  and  that  said  premises  "were  within  the 
block  destroyed."     With  this  the  case  for    the    defense    was 
closed.     In  rebuttal,  the  plaintiff  gave  testimony  to  the  effect 
that  prior  to  the  destruction  of  his  building  he  received  no  notice 
of  the  condemnation.    It  was  not  shown  by  any  of  the  evidence 
that  the  Board  had  issued  any  order  for  the  execution  of  its 
resolutions  concerning  the  westerly  half  of  the  block. 

The  defendant's  sole,  exception  is  to  the  decision  and  judg- 
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inent  on  the  ground  that  they  are  contrary  to  the  law  and  to  the 
evidence,  and,  thereunder,  the  only  defense  is  as  to  the  measure 
of  damages,  it  being  undisputed  that  the  defendant  is  liable  if 
the  building  was  not  valueless.  The  contention  is  that  plaintiff 
can  recover  only  the  actual  value  of  the  building  at  the  time  of 
the  loss  and  that,  upon  the  evidence  as  it  stands,  the  court  must 
rule,  as  matter  of  law,  that  the  building  had  no  value,  in  other 
words,  that  the  building  had  no  value  because  (1)  the  two  reso- 
lutions above  referred  to  were  passed  by  the  Board  of  Health 
on  the  day  of  the  fire  prior  thereto  and  (2)  the  building  was  in- 
fected with  plague  to  the  extent  stated  in  those  resolutions. 

For  ascertaining  the  actual  value  of  a  building  different 
methods  have  been  adopted  in  different  cases,  varying  according 
to  the  circumstances.  Sometimes  such  value  is  declared  to  be 
the  cost  of  construction  less  an  amount  representing  the  depre- 
ciation due  to  age.  This,  perhaps,  would  be  the  criterion  most 
favorable  to  the  plaintiff  in  the  case  at  bar;  the  building  co^t 
$3000  and  was  practically  new  when  destroyed.  No  materia! 
depreciation  due  to  age  was  shown  or  could  have  been  shown. 
Another  method  would  be  to  find  the  income-producing  capa- 
city of  the  building  and  from  that  calculate  its  value.  Again, 
the  market  value  has  been  suggested  as  the  "actual  value." 
This,  I  think,  is  the  standard  of  measurement  most  favorable  to 
the  present  defendant 

Let  it  be  assumed, — what  is  at  least  doubtful — that  the  mar- 
ket value  is  the  correct  test  and  that  the  peculiar  conditions  re- 
lied upon  by  the  defendant  can  be  considered  at  all  as  element  < 
in  the  valuation.  The  value  is  to  be  ascertained  as  of  the  tiiue 
of  the  loss  and  in  the  light  of  the  circumstances  then  existing 
as  they  appeared  to  intending  purchasers.  The  only  ciicuni- 
etance  suggested  as  having  a  depreciating  influence  on  the  pric3 
is  the  passage  of  these  resolutions  of  the  20th  of  January.  But 
those  resolutions  were  not  passeil  until  ten  o'clock  on  the  morn- 
ing of  that  day  and  in  all  probability  were,  at  two  o'cljck  in 
the  afternoon,  known  to  but  a  very  few,  if  any,  persons  aside 
from  the  members  and  officers  of  the  Board,  and  could  no^*  have 
had  any  effect  upon  intending  purchasers  ignorant  of  their  pa.s- 
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sage.  As  to  the  mere  fact  that  plaintiff's  building  was  situated 
in  a  block  in  other  buildings  of  which  plague  cases  had  been 
found, — if  indeed  this  can  be  properly  inferred  upon  the  record 
— it  certainly  can  not  be  held  as  matter  of  law  that  that  fact  of 
itself  would  cause  such  intending  purchasers,  ignorant  o*^  the 
resolutions,  to  lessen  their  estimates  for  purposes  of  bidding 
from  $3000  to  $1000  or  even  to  $2000. 

Let  it,  however,  be  even  further  assumed,  in  favor  of  the 
defendant,  that  the  fact  of  the  passage  of  the  resolutions  was  at 
two  o'clock  known  in  the  community  generally.  It  is,  of  c;>uTse, 
easy  to  understand  that  that  fact  would  have  a  depressing  effect 
upon  the  selling  price.  It  may  also  be  assumed  in  this  connec- 
tion that  the  Board  of  Health  had  the  power  to  pass  th«^  resolu- 
tions at  the  time  and  in  the  manner  in  which  it  did  pass  them  and 
that  the  resolutions  would,  as  to  any  declarations  on  the  sub- 
ject of  infection  by  plague,  be  conclusive  and  binding  on  -the 
plaintiff  in  any  proceedings  thereafter  had  between  him  and 
the  Board  of  Health  or  its  members.  '  It  would  at  least  be 
equally  true  that  the  Board  would  have  the  like  power  to  ?^t 
aside  its  findings  of  fact  and  to  withdraw  or  rescind  its  resolu- 
tions. This  last  mentioned  fact  was,  as  well  as  the  first,  an 
element  to  be  considered  by  intending  purchasers;  and,  while  it 
may  be  that  many  would  have  been  deterred  from  bid<iing  be- 
cause of  the  passage  of  the  resolution,  it  may  well  be  that  others 
would  have  been  found  able  and  willing  to  pay  a  sulntantial 
sum  for  the  building,  assuming  the  risk  as  to  showing  to  the 
satisfaction  of  the  Board  that  the  building  was  in  fact  unin- 
fected or  that  it  could  be  disinfected  by  agencies  other  than  lire 
and  as  to  persuading  it  to  rescind  its  former  action.  Who  can 
say  that  that  sum  would  not  have  been  as  much  as  $100  or  -^1 000 
or  as  much  as  $2000?  Can  this  Court  say  so,  as  matter  of  law? 
I  think  not. 

It  is  further  contended  that  the  building  was  valueless  be- 
cause it  was  so  infected  with  plague  that  it  could  not  be  dis- 
infected except  by  destruction  by  fire.  As  to  this  also  we  must 
look  back  to  the  facts  as  they  existed  at  the  time  of  the  fire 
and  as  they  appeared  to  intending  purchasers.     It  may  even  Le 
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still  further  assUmed  that  the  building  was  in  fact  infected  with 
plague.  However  conclusive  the  resolutions  were  upon  the 
plaintiff,  they  clearly  could  not  make  or  alter  the  facts  as  to  the 
existence  or  the  degree  of  the  infection,  so  far  as  intending  pur- 
•chasers  were  concerned.  Such  purchasers, — I  refer  now  to  those 
willing  to  take  chances  as  to  securing  a  rescission  of  the  resolu- 
tions— may  well  have  differed  with  the  Board  as  to  the  possi- 
bility and  practicability  of  disinfecting  without  burning.  They 
may  well  have  firmly  believed  that  the  plaintiffs  building,  new 
as  it  was  and  with  no  case  of  plague  traced  to  it  or  charged 
against  it,  was  capable  of  being  disinfected  and  rendered  clean 
and  safe  by  less  costly  methods.  That  was  purely  a  matter  of 
opinion  upon  which  men  had  a  right  to  differ.  Even  with  these 
additional  assumptions  against  the  building,  it  cannot,  in  my 
opinion,  be  said,  as  matter  of  law,  that  no  purchaser  could  have 
been  found  able  and  willing  to  pay  as  much  as  $100  or  $1000  or 
even  $2000  for  the  building,  much  lees  that  no  bid  at  all  could 
have  been  secured.  The  defendant  concedes,  as  above  stated, 
that  if  the  trial  court  was  not  bound,  as  matter  of  law,  to  find 
that  the  building  was  valueless,  the  plaintiff  is  entitled  to  re- 
cover the  full  amount  claimed. 

If  the  test  of  income-producing  capacity  is  applied,  the  same 
result  is  reached.  From  the  mere  fact  of  the  passage  of  the 
resolutions  it  does  not  necessarily  follow  that  the  plaintiff's 
building  at  once  ceased  to  have  any  earning  capacity  or  rental 
value.  The  owner\*imself,  even  though  the  resolutions  while 
in  force  were  conclusive  upon  him  as  to  the  facts  recited  in 
them,  may  well  have  entertained  the  hope  of  being  able  to 
secure  their  revocation,  and  tenants,  both  actual  and  prospec- 
tive, may,  in  spite  of  the  declarations  of  the  resolutions,  have 
been  found  who  regarded  the  building  as  fit  for  occupancy  or  as 
capable  of  being  disinfected  and  rendered  habitable  and  who 
were  willing  to  pay  rent  for  the  use  of  it  even  though  at  re- 
duced rates.  The  court  can  not,  in  my  opinion,  upon  the  mere 
proof  of  the  resolutions,  undertake  to  say  as  matter  of  law  that 
no  such  tenants  could  have  been  found  and  that  no  rental  what- 
ever could  have  been  obtained. 


544  DECEMBER,  1902. 

No  reference  has  been  made  to  the  danger  to  the  plaintiff's 
building  at  two  o'clock  in  the  afternoon  from  the  advancing 
conflagration  or  from  the  fire  declared  by  the  Board  of  Health 
to  be  necessary,  because  fire  was  the  very  peril  insured  against 
and  one,  therefore,  not  to  be  considered  as  an  element  in  the 
measure  of  damages. 

For  these  reasons  I  am  of  the  opinion  that  from  the  mere 
proof  of  the  two  resolutions  of  the  Board  of  Health  it  cannot 
be  held  as  matter  of  law  that  plaintiff's  building  was  valueless 
at  the  time  of  the  loss,  and  that  there  was  sufficient  evidence  to 
support  the  decision  and  judgment  and  concur  in  the  conclusion 
that  the  exception  should  be  overruled. 


WADE  WARREN  THAYER,  Trustee  in  Bankruptcy  of  C. 

T.  Amana,  v.  A.  LIDGATE. 

Appeal  fbom  Circuit  Judge,  Foubth  CiRCurr. 

Submitted  November  24,  1902.     Decided  December  26,  1902. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  Circuit  Court  of  this  Territory  and  the  Circuit  Judges  in  Cham- 
bers have  Jurisdiction  of  actions  at  law  and  suits  in  equity  brought 
by  trustees  in  banlcruptcy  to  recover  money  or  other  property 
transferred  by  the  bankrupt  to  third  parties  in  fraud  of  the 
Federal  Bankruptcy  Act  before  the  lnstitutio<n  of  the  proceedings 
in  bankruptcy,  and  should  exercise  such  Jurisdiction  when  occasioai 
arises,  at  least  in  the  oases  in  whlc^  the  Federal  Court  for  this 
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Territory  h&a  not  Jurisdictian.    Bardes  v.  Hawarden  Bank,  178  U.  S. 
524,  followed. 

A  trustee's  remedy  is  by  an  action  at  law  and  not  by  a  suit  in  equity, 
when  the  sole  relieif  sought  is  the  recovery  of  money  so  transferred 
by  the  bankrupt 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  a  bill  in  equity  the  averments  of  which  are  as  follows: 
That  C.  T.  Amana,  of  Paaiiilo,  Hawaii,  was,  on  or  about 
July  12,  1901,  in  the  United  States  District  Court  for  this  Ter- 
ritory duly  adjudged  a  bankrupt  upon  the  petition  of  creditors 
filed  June  24,  1901;  that  thereafter  the  complainant  was  duly 
elected  the  Trustee  in  Bankruptcy  of  said  Amana,  and  ever 
since  has  been  and  now  is  the  duly  qualified  and  acting  trus- 
tee; that  within  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  to  wit,  on  or  about  May  23,  1901,  Amana,  in  con- 
sideration of  certain  indebtedness  of  his  to  respondent,  paid  to 
the  said  respondent  certain  sums  of  money  amounting  in  all  to 
$1,765.00;  that  at  that  time  Amana  was  insolvent  and  in  making 
the  payments  intended  thereby  to  prefer  the  debt  of  respon- 
dent over  the  debts  of  his  other  creditors;  that  the  effect  of  the 
transfer  was  to  enable  the  respondent  to  obtain  from  Amana 
a  greater  percentage  of  the  debt  than  could  be  obtained  by  any 
of  the  other  creditors;  that  at  that  time  respondent  had  reason- 
able cause  to  believe  that  Amana  intended  to  so  prefer  his 
debt;  that  respondent  now  claims  to  be  rightfully  entitled  to 
retain  the  money  so  paid  as  part  payment  of  the  debt  due  him 
and,  although  requested,  refuses  to  pay  over  to  the  complainant 
said  sum. 

To  this  bill  the  respondent  demurred  on  the  grounds,  (1) 
that  the  Circuit  Court  of  the  Fourth  Circuit  has  no  jurisdiction 
of  the  subject  matter  of  the  suit,  but  that  the  District  Court  of 
the  United  States  for  this  Territory  has  jurisdiction  and  is  the 
proper  tribunal  to  hear  and  determine  the  matter,  and  (2)  that 
complainant's  remedy  is  at  law,  that  he  is  not  entitled  to  relief 
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in  a  court  of  equity  and  that  the  bill  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  court  below  sustained  the  demurrer  and  dismissed  the 
bill,  on  the  ground,  as  we  understand  its  opinion,  that  the  Dis- 
trict Court  of  the  United  States  for  this  Territory  has  jurisdic- 
tion and  that  the  Circuit  Judge  has  not,  and  that  even  if  the 
Circuit  Judge  has  jurisdiction  he  is  at  least  vested  with  the  dis- 
cretion to  either  exercise  it  or  decline  to  do  so  as  he  may  see 
fit  and  that,  having  such  discretion,  he  declines,  as  a  matter  of 
courtesy,  to  hear  the  suit  and  leaves  it  to  the  "exclusive  juris- 
diction'' of  the  federal  court.  From  a  decree  in  conformity 
with  that  opinion,  the  cause  comes  by  appeal  to  this  Court. 

1.  ^Whatever  difference  of  opinion  may  have  formerly  ex- 
isted on  the  subject,  it  is  now  settled  that  a  District  Court  of 
the  United  States,  as  such,  cannot,  except  by  the  proposed  de- 
fendant's consent,  entertain  jurisdiction  over  suits  brought  by 
trustees  in  bankruptcy  to  set  aside  fraudulent  transfers  of  money 
or  other  property,  made  by  the  bankrupt  to  third  parties  before 
the  institution  of  the  proceedings  in  iTankniptcy.  Bardcs  v, 
Haxcardm  Bank,  178  U.  S.  524  (1900).  The  precise  question 
was  involved  in  that  case  and  fully  considered  and  passed  upon 
by  the  court.  Where,  as  in  this  Territorv',  (see  Section  86  of  the 
Organic  Act)  the  District  Court  of  the  United  States  is  also 
given,  by  statute,  the  powers  of  a  Circuit  Court,  it  may  be  that 
the  first  mentioned  court  would  have  jurisdiction  over  suits  of 
of  the  class  just  referred  to  provided  there  was  a  sufficient  juris- 
dictional amount  and  the  requisite  diversity  of  citizenship  ex- 
isted, or  the  case  arose  under  the  Constitution,  laws  or  treaties 
of  the  United  States.  Section  23,  a.  Bankruptcy  Act;  Bardes 
V.  Hauxirdeyi  Bank,  supra.  The  case  at  bar,  however,  is  not 
within  those  exceptions.  The  District  Court  of  this  Territory, 
even  \\"ith  its  enlarged  powci's,  cannot,  otherwise  than  by  the 
defendant's  consent,  take  jurisdiction  over  this  suit. 

Has  the  Territorial  Ciix'uit  Court  or  its  judge  in  Chambers  ju- 
risdiction of  the  subject  matter  of  this  case?  Section  23,  b,  of  the 
Act  of  1898  provides  that  "suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose 
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estate   is   being   administered   by   such    trustee,    might    have 
brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had 
not  been  instituted,  unless  by  consent  of  the  proposed  defen- 
dant."   Referring  to  this  clause,  the  court,  in  Bardcs  r.  Bankj 
supra,  p.  537,  said:     "Had  there  been  no  bankruptcy  proceed- 
ing, the  bankrupt  might  have  brought  suit  in  any  state  court 
of  competent  jurisdiction,"  or,  under  certain  circumstances,  in 
a  Circuit  Court  of  the  United  States.    So,  too,  in  the  case  at  bar,, 
had  there  been  no  bankruptcy    proceedings,    the     Territorial 
Courts  would  have  had  jurisdiction  to  entertain  a  suit  brought, 
by  Amana  to  recover  the  property  in  question.     If  it  should 
be  contended  that  section  23,  b,  cannot  apply  to  a  case  like  the 
present  one  because  the  bankrupt  could  not  have  brought  a 
suit  to  set  aside  a  transfer  made  by  himself  in  fraud  of  his. 
creditors,  that  point,   also,  was  decisively  disposed  of  in  the 
lUtrdvs  ease,  the  court  saying,  at  p.  537:     "But  the  clause  con- 
cerns the  jurisdiction  only,  and  not  the  merits  of  a  case;  the 
forum  in  which  a  case  may  be  tried,  and  not  the  way  in  which 
it  must  be  decided;  the  right  to  decide  the  case,  and  not  the 
principles  which  must  govern  the  decision.     The  bankrupt  him- 
self could  have  brought  a  suit  to  recover  property,  which  he 
claimed  as  his  own,  against  one  asserting  an  adverse  title  in  it; 
and  the  incapacity  of  the  bankrupt  to  set  aside  his  own  fraudu- 
lent conveyance  is  a  matter  affecting  the  merits  of  such  an  ac- 
tion, and  not  the  jurisdiction  of  the  court  to  entertain  and  de- 
termine it." 

Our  Circuit  Courts  have,  under  section  1144  of  the  Civil 
Laws,  jurisdiction  of  "all  civil  causes  at  law,  except  as  other- 
wise expressly  provided,"  and  the  Circuit  Judges  in  Chambers, 
xmder  section  1145,  "to  hear  and  detennine  all  matters  in  equi- 
tv,"  both  with  certain  limitations  stated  in  Act  56  of  the  Laws 
of  1898.  Xone  of  the  exceptions  or  of  the  limitations  referred 
to  are  applicable  to  this  case.  Xor  did  the  Organic  Act  in  estab- 
lishing (section  86)  a  Federal  District  Court  for  the  Territory, 
with  jurisdiction  over  all  "bankruptcy  proceedings,"  (seetions 
1  and  2,  Act  of  1898)  repeal  those  provisions,  so  far,  at  least,  as 
the  class  of  cases  now  under  consideration  is  concerned.     The 
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distinction  between,  on  the  one  hand,  an  action  at  law  or  a  suit 
in  equity  by  a  trustee  against  a  third  party  to  recover  property 
which  was  the  subject  of  a  voidable  preference  and,  on  the  other, 
^'bankruptcy  proceedings,"  within  the  meaning  of  the  Act,  is 
treated  of  in  the  BardfS  case.  TTnaffx?cted,  then,  by  the  Organic 
Act,  our  statutes  clearly  authorize  the  Circuit  Court  of  the 
Fourth  Circuit  and  its  Judge  in  Chambers  to  hear,  respectively, 
.  any  civil  action  at  law  or  suit  in  equity  brought  by  a  person, 
prior  to  bankruptcy,  to  recover  property  which  he  claims  as  his 
own  against  one  asserting  an  adverse  title  to  it,  and,  conse- 
quently, any  such  action  or  suit  brought  by  the  trustee  of  such 
person,  after  bankruptcy,  to  recover  property  of  the  bankrupt 
alleged  to  have  been  transferred  under  circumstances  such  as 
to  constitute  a  voidable  preference. 

2.  It  remains  to  consider  whether  the  complainant's  remedy 
is  at  law  or  in  equity.  If  the  facts  stated  in  the  bill  are  true, 
Amana  gave  a  preference  which  was  voidable  by  the  trustee 
and  the  latter  may  recover  from  the  respondent  the  property 
transferred  or  its  value.  The  property  consists  simply  of  a  sum 
of  money,  definite  and  ascertained.  No  accounting  is  required, 
as  prayed  for.  The  only  other  ground  upon  which  it  is  claimed 
that  equity  can  take  jurisdiction,  is  that  of  fraud.  It  is  con- 
tended that  courts  of  equity  will  take  cognizance  of  all  cases  of 
fraud;  but  this  is  not  strictly  so.  There  are  well-recognized 
exceptions.  "To  give  relief  in  cases  of  fraud  is  one  of  the  ele- 
mentary grounds  of  the  jurisdiction  of  a  court  of  equity.  An 
eminent  chancellor  has  declared  that  the  court  'had  an  un- 
doubted jurisdiction  to  relieve  against  every  species  of  fraud.' 


* 


If  this  general  language  be  understood  to  assert, 
that  the  jurisdiction  extends  to  all  possible  cases  in  which  a  court 
of  law  may  give  relief,  it  must  be  received  with  some  limitation. 
For  the  jurisdiction  arose  out  of  the  inability  of  the  common 
law  tribunals  to  afford  plain  and  adequate  remedies  in  certain 
cases.  The  general  rule  has  ever  prevailed,  and  been  recognized 
in  the  formal  part  of  every  bill,  that  a  court  of  equity  will  not 
entertain  jurisdiction,  when  the  party  appears  to  have  a  plain 
and  adequate  remedy  at  law."    Woodman  v.  Freeman^  25  Me. 
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531,  540.  In  that  case,  after  an  exhaustive  examination  of  the 
authorities,  the  conclusion  was  stated  to  be  "irresistible  both 
upon  principle  and  upon  authority,  that  the  jurisdiction  of  a 
court  of  equity  to  give  relief  by  the  assessment  of  damagee," 
where  that  is  the  sole  relief  sought  by  the  bill  and  there  is  a 
plain,  complete  and  adequate  remedy  at  law,  "cannot  be  sus- 
tained." See  also  Miller  v.  Scammon,  52  i!^.  H.  609;  14  Am. 
A:  Eng.  Encycl.  Law,  2nd  ed.,  174,  175. 

The  complainant  in  this  case  has  a  plain,  complete  and  ade- 
quate remedy  at  law.  An  action  of  as>umpsit  for  money  had  and 
received  will  lie.  All  that  he  seeks  or  that  can  be  decreed  in 
this  suit  is  the  recovery  of  the  money  paid  or  the  value  there- 
of and  this  he  can  as  fully  obtain  by  a  judgment  in  an  action 
at  law.  No  voidable  deed,  mortgage  or  other  muniment  of  title 
is  claimed  to  be  outstanding,  which  can  cloud  his  title  or  em- 
barass  him  in  proceedings  at  law,  or  which  a  court  of  equity 
might  more  effectively  render  harmless. 

In  our  opinion  the  trustee's  remedy  is  at  law  and  not  in 
equity,  and  for  this  reason  the  demurrer  is  sustained  and  the 
decree  appealed  from  affirmed. 

Smith  d  Parsons  and  Thayer  d  Ilememcay  for  complain- 
ant. 

Mott'l^with  d  Mattheicman  and  Ridgway  d  Ridgicay  for 
respondent. 


MANUEL  do  QUADROS  r.  W.  F.  FREAR,  YOUNG  UN 

CHOY  and  JOSEPH  GOO  KIM. 

Exceptions  from  Cikcuit  Court,  First  Circuit. 

SuB^^TTED  No^^^iBER  17,  1902.       Decided  January  21,  1903. 

Galbraith  and  Perry,  J  J.,  and  W.  Austin    Whiting,  Esq., 
of  the  Bar,  in  place  of  Frear,  C.J.,  disqualified. 

K. conveyed  to  A.a  lot  of  land  which  -was  described  in  the  deed  by  metes 
and  bounds.  According  to  that  description  the  westerly  side  of  the 
lot  ran  "along  Lot  3  and  proposed  road"  and  the  rear  side  "along 
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Lot  5".  Subsequently  K.  conveyed  to  B.  other  land  adjoining  the 
lot  first  mentioned.  In  an  action  at  law  by  A.  again&t  B.  for 
damages  for  alleged  obstruction  by  the  latter  of  a  road  called  In 
the  declaration  "Rear  Road"  and  therein  described  as  "appurte- 
nant to  said  lot"  and  as  "running  from  the  rear  of  said  lot"  to  a 
point  named,  the  plaintift  claimed  at  the  trial  that  the  words  "and 
proposed  road"  had  been  inserted  by  mistake  in  t(he  description  of 
the  westerly  side  of  the  lot  an<d  that  it  should  have  been  inserted 
in  the  description  of  the  rear  side,  and,  in  support  of  the  allegation 
of  the  existence  of  said  rear  road  and  of  his  right  to  use  the  same, 
offered  parol  evidence  tending  to  show  that  when  he  purchased  the 
lot  he  did  so  "according  to"  a  map  or  plat  of  a  larger  piece  of 
land  of  which  <his  lot  was  a  part,  which  map  or  plat  showed  the 
proposed  road  as  running  from  the  rear  and  not  from  the  westerly 
49ide.  The  map  or  plat  was  not  attached  to  or  in  any  way  re- 
ferred to  in  the  deed.  Held,  that  the  parol  evidence  offered  was 
inadmissible,  under  the  circumstances,  its  effect  being  to  vary  or 
contradict  the  terms  of  the  deed. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  19  an  action  wherein  the  plaintiff  claims  $1,000  damages 
for  the  loss  of  the  use  of  a  certain  road.  The  allegations  of  the 
declaration  are,  in  brief,  that  the  plaintiff  was  on  the  29th  day  of 
September,  1890,  ever  since  has  been  and  still  is  the  owner  and 
in  possession  of  a  certain  lot  in  Honolulu ;  that  said  lot  "abutted 
on  a  certain  road  (herein  called  ^rear  road')  18  feet  wide  and 
running  from  the  rear  of  said  lot  to  Kamakela  Road;"  that  ever 
since  the  date  named  "said  rear  road  has  been  appurtenant  to 
said  lot,"  and  plaintiff  "has  had  and  still  has  the  right  to  use  the 
same  as  a  road  for  passage  on  foot  and  with  vehicles  from  said 
lot  to  Kamakela  Road"  and  "has  been  accustomed  to  use  the 
same  as  such  until  the  commission  of  the  acts  hereinafter  com- 
plained of,"  that  on  or  about  August  1,  1900,  defendants  ob- 
structed said  road  by  erecting  a  building  across  the  same  and 
have  ever  since  so  obstructed  it;  and  "that  said  obstruction  is  a 
damage  to  plaintiff  only." 

At  the  trial,  at  the  close  of  the  plaintiff's  case,  the  jury,  in 
obedience  to  a  direct  instruction  by  the  presiding  judge,  render- 
ed a  verdict  for  the  defendant.  The  case  comes  to  this  court 
on  seven  exceptions,  the  sixth  being  to  the  instruction  ordering 
the  verdict  and  the  seventh  to  the  verdict     The  remaining  ex- 
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ceptions  were  to  rulings  excluding  certain  evidenca  It  is  clear, 
and  conceded,  that  the  sixth  and  seventh  exceptions  cannot  be 
sustained  unless  error  is  found  in  the  rulings  the  correctness  of 
which  is  questioned  upon  the  other  exceptions. 

After  the  plaintiff  had  introduced  in  evidence  a  deed  to  him- 
self, dated  September  29,  1890,  and  executed  by  one  Kaeo,  of 
a  certain  lot  of  land  situate  on  King  Street,  in  this  city,  and 
being  a  part  of  the  land  described  in  R.  P.  3229  to  J.  Moanauli, 
the  witness  Kaeo  was  asked,  "Did  you  show  Mr.  Quadroe  any 
map  of  the  lots?"  and  later,  "The  deed  which  you  gave  Mr. 
Quadros  mentions  a  proposed  road;  what  was  tiiat  road?"  The 
defendant  Irear  was  called  as  a  witness  by  the  plaintiff  and  at 
the  lattcr's  request  produced  a  deed  to  himself  from  Kaeo,  dated 
February  2,  1891,  of  certain  lots  also  described  as  being  parts 
of  Grant  3229  to  J.  Moanauli.  The  deed  was  put  in  evidence. 
The  witness  was  then  asked:  "I  believe  your  deed  does  not  re- 
fer to  any  map;  did  you  buy  your  lots  according  to  a  map?" 
Another  witness  for  the  plaintiff,  an  attorney,  after  testifying, 
in  effect,  that  he  had  drawn  the  deed  to  plaintiff,  was  asked, 
"This  deed  says  here  in  the  second  course  that  the  course  runs 
X.  85^  40'  E.,  true,  90  feet  along  lot  3  and  proposed  road;  do 
you  know  what  these  words  'proposed  road'  refer  to?"  and  also, 
"Do  you  know  whether  or  not  any  map  was  exhibited  to  Manuel 
Quadros  before  he  bought  his  lob?"  Objections  to  these  five 
questions  were  sustained  and  the  evidence  excluded.  In  this  the 
plaintiff'  claims  that  there  was  error. 

The  land  conveyed  by  Kaeo  to  plaintiff,  and  to  which  the 
road  in  question  is  alleged  to  have  been  appurtenant,  is  described 
in  the  deed  as  follows: 

"All  that  piece  or  parcel  of  land  situate  on  King  Street  in 
Honolulu,  described  as  follows: 

N.     1  50  E.  'True'  35.5  feet  along  King  Street; 

'•       "      Lot    3    and    proposed 


^.  85  40  E. 

i( 

92 

road; 

S.      8  35  E. 

ii 

35.5 

S.    85  40  W. 

(( 

98.5 

"       ''     Lot  5; 

'*'       "      Lot  1,  to  the  point  of 
beginning.    Area  3340  s(inare  feet,  being  a  portion  of  premises 
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described  in  Royal  Patent  Xo.  3229  to  J.  Moanauli  and  convey- 
ed to  me  by  foreclosure  deed  of  Bishop  and  Company  this  day 
and  confirmed  bv  de^d  of  Mrs.  Rosina  K.  Manaku  to  mc  this 
day  recorded  in  Liber  125,  page  387,  and  being  a  portion  of  the 
premises  set  apart  to  me  by  partition  deed  made  by  the  heirs  of 
J.  Moanauli  dated  October  20th,  1887,  recorded  in  Liber  103, 
page  441  ot  seq." 

It  is  clear  from  the  record  that  the  case  was  presented  by  the 
plaintiff  at  tlie  trial  on  the  theory  that  the  so-called  "road"  was 
a  private  right  of  way  appurtenant  to  plaintiff's  lot  and  that  he, 
tJie  plaintiff,  acquired  such  right  of  way  because  he  purchased 
the  land  described  in  his  deed  **according  to"  a  map  or  plat  of 
the  Moanauli  tract  made  by  the  grantor  prior  to  the  sale,  which 
map  or  plat  showed  a  road  as  leading  from  the  rear  of  plaintiff's 
land  to  Kamakela  Road. 

For  the  purjx)ses  of  this  case  it  may  be  assumed  to  be  true,  as 
contended  for  by  the  plain liff,  that,  if  one  conveys  lots  by  a  map 
or  plat,  which  represents  the  lots  as  bounded  upon  such  road  or 
way,  and  the  map  or  plat  is  referred  to  in  the  deed,  a  right  of 
way  over  it  passes  as  part  of  the  grant  of  each  lot  as  an  easement 
appurtenant  thereto.  See  Jones  on  Easements,  §231.  It  has 
been  so  held,  that  conclusion  being  reached  by  some  courts  on 
the  theory  of  an  implied  grant  or  covenant,  and  by  others  on 
that  of  estoppel  or  dedication.  However  that  may  be,  one  diffi- 
culty with  the  plaintiff's  case  is  that  his  deed  does  not  refer  to 
any  map  or  plat,  nor  is  any  map  or  plat  attached  to  the  deed 
whether  with  or  without  reference  thereto.  Perhaps,  if  a  map 
w^ere  merely  attached  to  the  deed,  without  being  referred  to,  the 
court  might  bo  authorized  to  regard  it  as  a  part  of  the  descrip- 
tion of  the  land  conveyed  and  to  make  use  of  it  in  construing 
other  parts  of  the  description.  Bat  that  aid  is  wanting  here. 
Further  than  that,  even  assuming, — what  is  at  least  doubtful — 
that,  if  the  deed  were  entirely  silent  as  to  any  projyosed  road  or 
as  to  it?  location,  evidence  could  be  adduced  to  show  oral  repre- 
sentations by  the  grantor  as  to  the  oi>ening  of  a  road  or  as  to  its 
proposed  location  in  the  rear  of  the  lot,  or,  under  this  deed,  that 
such  evidence  would  be  admissible  to  show  such  represent-ations 
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as  to  a  road  on  the  westerly  side,  the  deed  to  plaintiff  eixpressly 
bhow?  that  the  "proposed  road"  nins  from  the  westerly  side  of 
the  land  and  not  from  it^  rear  and  that  on  the  i-ear  it  is  bounded 
by  Lot  5.  To  admit  parol  evidence  tending  to  show  that  it  was 
the  intention  and  understanding  of  tlie  parties  that  the  proposed 
road  should  run  from  the  rear  and  not  from  the  side,  which  is 
what  plaintiff  sought  to  prove  at  the  trial,  (the  allegation,  in  the 
declaration,  too,  was  that  the  road  ran  "from  the  rear  of  said 
lot")  would  be  to  admit  parol  evidence  to  vary  and  contradict 
the  terms  of  the  deed.  For  this  purpose  such  evidence  is  not 
admissible.  The  deed  is  the  final  expression  of  the  intent  of  the 
parties  and  cannot  in  this  proceeding  be  varied  by  any  parol  evi- 
dence of  representation  made  or  any  understanding  had  prior  to 
its  execution.  Plaintift'^s  counsel  stated  at  the  trial  that  he 
wished  to  show  that  there  was  a  mistake  in  the  description.  If 
the  description  in  the  deed,  by  reason  of  a  mutual  mistake,  does 
not  express  the  agreement  of  the  parties,  proceedings  to  reform 
the  deed  should  have  been  first  had  in  equity. 

In  argument  in  this  court^  counsel  for  the  plaintiff  seems  to 
rely,  in  part  at  least,  upon  the  theoiy  that  the  road  in  question 
was  a  public  road  made  such  by  dedication  by  parol.  We  think 
that  this  claim  gannot  now  be  set  up.  In  addition  to  the  fact 
that  the  evidence  rejected  was  not  offered  for  this  purpose,  the 
plaintiff's  claim,  as  stated  in  his  declaration,  is,  as  we  under- 
stand it,  for  tlie  obstruction  of  a  private  right  of  way  and  not 
of  a  public  road.  The  road  referred  to  is  declared  to  run  from 
plaintiff's  lot  and  to  be  appurtenant  thereto,  and  the  obstruction 
is  declared  to  be  a  damage  ^^to  plaintiff  only."  An  obstruction 
of  a  public  road  would  be  a  damage  to  others  also  of  the  public, 
aJthcugh  the  damage  to  the  public  generally  would,  perhaps,  be 
different  from  that  suffered  by  the  plaintiff.  The  language  used 
in  the  declaration  is  inconsistent  wdth  the  Uieory  of  the  obstruc- 
tion of  a  public  road. 

In  our  opinion  the  evidence  in  question  was  properly  exclud- 
ed.   The  exceptions  are  overruled. 

Russell  J  Fleming  d  Robinson  for  plaintiff. 
Robertson  &  Wilder  for  defendant. 


554  JANUARY,  1903. 


12f  THE  MATTER  OF  THE  APPLICATIOI^^  OF  EDMUND 
P.  DOLE  FOR  A  WRIT  OF  PROHIBITION 
AGAINST  GEORGE  D.  GEAR,  SECOND  JUDGE  OF 
THE  CIRCUIT  COURT  OF  THE  FIRST  CIRCUIT, 
TERRITORY  OF  HAWAII,  AND  ELEANOR  G. 
DOLE. 

Obioiital. 
Submitted  November  19,  1902.       Decided  Janitaby  21,  1903. 

Fkear,  C.J.,  Galbraith  and  Perry,  JJ. 

Bquity  may  grant  maintenance  to  a  wife  without  special  statutory 
authority  and  indei>endently  of  a  suit  for  divorce  or  separation, 
on  the  ground  that  the  remedy  at  law  through  the  pledging  of  the 
(husband's  credit  for  necessaries  is  Inadequate. 

This  being  deemed  the  better  and  more  prevalent  view  at  present  in 
the  United  States,  thje  court  is  not  required  to  follow  the  old 
English  rule  to  the  contrary. 

The  old  English  rule  need  not  be  followed,  for  the. reasons  {Stated  in 
the  opinion,  although  (1)  our  statute  (Civ.  1.,  §  1498)  defining 
equity  jurisdiction  was  copied  from  the  statutes  of  MassacSiusetts 
where  the  oM  English  rule  is  regarded  as  the  correct  rule,  and 
(2)  our  statute  (Id.  §  1109)  adopts  the  common  law,  as  ascertained 
by  English  and  American  decisions,  and  (3)  the  legislature  haB 
made  express  provision  for  alimony  in  connection  with  divorce 
and  separation  (Id.  €h.  125). 

Temporary  maintenance  may  be  granted  in  an  equity  suit  for  main- 
'tenance. 

An  order  for  such  temporary  maintenance  is  appealable. 

The  Circuit  Judge  Is  without  jurisdiction  to  enforce  aucfli  order  by  con- 
tempt proceedings  pending  an  appeal. 

Under  a  prayer  for  a  writ  of  prohibition  against  further  proceedings 
in  a  cause,  a  writ  may  be  allowed  against  further  proceedings  in 
one  branch  of  the  cause  and  denied  as  to  the  remainder. 

The  rule  that  the  writ  will  not  be  granted  unless  the  question  of 
jurisdiction  has  first  been  presented  to  th£  lower  court,  does  not 
apply  to  summary  proceedings  of  a  quasi-criminal  nature,  as  In 
cases  of  contempt. 


DOLE  V.  GEAR.  555 

OPINION  OF  THE  COURT  BY  FREAR.  O.J. 

(GaLBR-AJTH,  J.,  DISSENTING  IN  PART.) 

The  respondent,  Eleanor  G.  Dole^  by  her  next  friend,  brought 
a  bill  in  equity  for  maintenance  against  her  husband,  the  peti- 
tioner Edmund  P.  Dole,  before  the  other  respondent,  the  Circuit 
Judge,  and  incidentally  prayed  for  costs,  counsel  fee  and  tem- 
porary maintenance.  After  a  hearing  on  a  demurrer  to  the  bill 
for  want  of  jurisdiction  and  on  an  order  to  show  cause  why  tem- 
porary maintenance,  &c.,  should  not  be  granted,  the  Judge  held 
that  eqiiity  had  jurisdiction  and  ordered  the  petitioner  herein 
to  pay  certain  sums  for  costs  of  court,  counsel  fees  and  tem- 
porarv'  maintenance  within  a  specified  time.  From  that  order 
the  petitioner  herein  appealed  to  this  court  before  the  expiration 
of  the  specified  time  and  did  not  make  the  prescribed  payments, 
and  proceedings  for  contempt  were  begun  to  compel  such  pay- 
ment«i,  whereupon  the  petitioner  sued  out  this  writ  of  prohibi- 
tion to  restrain  the  respondents  from  proceeding  further  in  tho 
suit  in  equity — on  the  ground  that  equity  is  without  jurisdiction 
of  such  a  ca^-e.  The  Circuit  Judge  filed  a  statement  to  the  effect 
that  he  had  no  answer  to  make  to  the  writ.  The  other  respond- 
ent demun'ed  generally. 

Three  questions  were  raised  and  argued:  (1)  Has  equity 
jurisdiction  to  grant  permanent  alimony  or  maintenance  inde- 
pendently of  proct^edings  for  divorce  or  sei>a.ration  ?  (2)  If  so, 
has  it  jurisdiction  to  grant  alimony  pendente  litej  &c.?  (3)  If  so, 
is  an  order  for  such  temporary  alimony,  &c.,  appealable? 

The  first  of  these  questions,  which 'is  the  main  question,  is  one 
of  considerable  difficulty — not  so  much  because  of  doubt  as  to 
what  is  or  is  generally  considered  the  better  doctrine  at  the 
present  time  or  as  to  what  is  generally  agreed  to  have  been  the 
former  rule  in  England,  whence  we  derive  our  system  of  equity 
for  the  most  part,  as  because  of  the  conflict  between  the  mo<?em 
view  and  the  old  rule  and  the  question  as  to  what  our  duty  is 
under  such  circumstances. 
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Both  at  common  law  and  imder  our  statute  (Civ.  L.,  §  1S90) 
a  husband  is  in  general  bound  to  support  his  ^vife  in  the  style 
in  which  he  supports  himself.  The  remedy  at  law  for  a  neglect 
of  this  duty  is  for  the  wife  to  y>urchase  necessaries  on  her  hus- 
band's credit  and  then  for  those  who  furnish  such  necessaries 
to  sue  the  husband  for  their  reasonable  value.  In  order  to  re- 
cover they  must  prove  not  only  the  reasonable  value  of  the  goods 
but  also  that  the  goods  were  necessary  and  that  the  wife  was 
justified  in  living  apart  from  her  husband.  There  is  no  remedy 
at  law  for  enforcing  this  right  of  the  wife  to  support  directly 
through  an  action  by  herself  against  the  husband,  and  her 
chances  of  obtaining  such  support  depend  upon  the  degree  of 
success  the  might  have  in  att-empting  to  persuade  tliiixi  parties 
10  furnish  goods,  in  the  face,  perhaps,  of  a  notice  from  the  hus- 
band net  to  do  so  except  at  tlieir  peril,  and  in  the  face  of  the 
probability^  if  not  certainty,  of  being  able  to  collect,  if  at  all^ 
only  through  a  law  suit  which  might  cost  in  attorne3''s  fees  more 
than,  the  amoimt,  if  any,  recovered,  which  might,  besides  the 
annoyance  of  litigution,  involve  the  disagrceableness  of  engag- 
ing in  family  troubles,  and  which  might,  after  all,  prove  unsuc- 
cessful because  of  inability  to  prove  the  requisite  fault  on  the 
part  of  the  husband  and  merit  on  the  part  of  the  wife  and  that 
the  goods  furnished  were  nocessarA"  and  appropriate,  and  as 
many  suits  have  to  bo  brought  as  there  are  persons  who  furnish 
necessaries.     This  remedy  can  hardly  be  called  adequate. 

Accordingly  many  American  courts  take  the  view  that  equity 
may  entertain  an  independent  siiit  for  alimony  or  maintenance — 
basing  the  jurisdiction  maijih'  on  the  grounds  of  inadequacy  of 
the  remedy  at  law  and  the  prevention  of  a  multiplicity  of  suits. 
See  Penrce  r.  Prartc,  31  So.  (Ala.)  85;  GaUand  v.  OcUand, 
38  Cal.  265;  ITardij  t\  Hardif,  97  Cal.  125;  Daniels  r.  DamelSy 
9  Col.  133:  IJauscom  i\  Uanficom,  6  Col.  App.  97;  Dye  v.  DyCj 
9  Col.  Api).  320;  Grair.s  v.  GravcSj  36  la.  310;  Farber 
V.  Farier,  64  Ta.  362;  Simpson  v  Simpson,  91  Ta.  235;  Bntler 
r.  BntUr,  4  Litt.  (Ky.)  202;  Steele  r.  Steele,  29  S.  W.  (Ky.) 
17;  Helms  r.  Franeiseus,  2  Bland's  Ch.  (Md.)  544  (20  Am.  Dec. 
402);  Tlarber  r.  Barber,  21  How.  TJ.  S.  (on  Md.  law)  582; 
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iiarlaiid  i\  Garland,  50  Miss.  694;  M-Farland  v.  M^FarUindy 
<)4  Miss.  499  (1  So.  509);  Edqerton  v.  Edgei^on,  12  Mont.  122 
(29  Pac.  996);  Earle  t\  Earle,  27  Xeb.  227  (43  K  W.  118); 
Cochran  v.  Cochran,  42  Neb.  612  (60  X.  W.  942);  Spilkr  v. 
^Sfpi//cr,  1  llayw.  (N.  C.)  482;  Hodges  v.  Hodges,  82  N.  C.  122; 
Bnetei"  i\  Bucter,  1  S.  D.  94;  Prathcr  r.  Prathcr,  4  Desaus. 
(S.  C.)  33;  Phamc  v.  Rhamc,  1  McCord's  Ch.  (S.  C.)  147  (16 
Am.  Dec.  597);  l^mith  v.  Smithy  51  S.  C.  379  (29  S.  K  227); 
Almmd  t\  Almond^  4  Rand.  (Va.)  662  (15  Am.  Dec.  781).  In 
Xorth  Dakota,  also,  this  doctrine  is  sti'ongly  favored  although 
the  jurisdiction  there  is  supporte<i  by  statute.  Bauer  v,  Bauer y 
2  N.  D.  108.  This  view  is  said  to  be  held  in  the  District  of 
Columbia  also  (2  Am.  &  Eng.  Enc.  L.  2nd  Ed.  95)  whose  re- 
ports are  not  in  our  library.  Texas  is  often  classed  in  this  list 
on  the  streJigth  of  Walker  i\  StringfellmCy  30  Tex.  573,  but 
that  case  does  not  go  so  far,  and  the  contrarj'  view  receives  sup- 
port in  Trevino  i\  Trevino,  63  Tex.  650.  Ohio  and  Tennessee 
likewise  are  sometimes  placed  in  this  category,  but  apparently 
the  decisions  in  those  states  were  based  on  statutes.  Cox  v.  CoXj 
19  Oh.  St.  502;  Rielwrdson  r.  WikoUy  8  Yerg.  67.  This  view 
is  said  to  obtain  in  the  British  colonies  of  Jamaica  and  Barbar 
does  also.  1  Bish,  M.,  D.  &  Sep.  §  1399.  In  several  of  the 
states  mentioned,  e.  g.,  California,  Maryland  and  North  Caro- 
lina, statutes  in  support  of  the  jurisdiction  have  been  enacted 
since  the  courts  first  held  that  such  jurisdiction  existed  inde- 
pendently of  statute. 

The  contrary  view,  denying  jurisdiction,  is  supported  by  the 
English  and  many  American  cases.  See  Ball  v.  MoMgomeryy 
2  Ves.  Jr.  190;  Wood  r.  yVood,  15  S.  W.  (Ark.)  459;  Ross  v. 
Ro»s,  69  111.  569;  Trotter  r.  Trotter,  77  111.  510;  Johnson  v. 
Johnson,  125  111.  510;  Fischli  v.  Fischli,  1  Blf.  (Ind.)  360; 
Chapman  v,  Ch'apman,  13  Ind.  397;  Moon  t\  Baum,  58  Ind. 
194;  Shannon  v.  Shannon,  2  Gray  (Mass.)  285;  Adams  v. 
Ad^ims,  100  Mass.  365;  Peltier  i\  Peltier,  Ilarr.  Ch.  (Mich.) 
19;  Perkins  r.  Perkins,  16  Mich.  162;  Doj/Zc  v.  Doyle,  26  Mo. 
545;  Parsons  r.  Parsons,  9  X.  II.  309;  Lynde  r.  Lynde,  54 
N.  J.  Eq.  476;  Ramsden  v,  Ramsdcn,  91  K  Y.  281.    Georgia 
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also  is  of  ton  cited  as  holding  this  view,  though  we  have  not  been 
able  to  verifv  this.  The  same  is  said  of  Pennsylvania  also  but 
the  case  cited,  liee-^  v.  Waters^  9  "Watts  90,  does  not  seem  to  be 
exactly  in  point,  so  far  as  we  can  judge  from  the  digest,  the  deci- 
.sion  not  being  at  hand.  In  Louisiana,  which  is  also  cited  the 
same  way,  the  court  seemed  to  i^ard  the  statute  as  prohibiting 
the  jurisdiction.  Carroll  r.  Carroll,  42  La.  An.  1071.  The 
Maine  cases  cited  to  the  same  effect  seem  to  be  explainable  by 
reference  to  the  statute.  See  Jones  r.  Jones,  18  Me.  308;  Hen- 
derson f.  Henderson,  64  Me.  419.  In  all,  or  nearly  all,  of  the 
states  cited  above  as  supporting  the  view  denying  jurisdiction,  as 
well  as  in  many  other  states  and  Ontario  and  Manitoba,  such 
jurisdiction  seems  now  to  be  conferred  by  statute.  See  2  Am,  & 
Eng.  Enc.  L.  2nd  Ed.  95;  Stim.  Am.  St.  L.  §  6351;  2  Nelson, 
Div.  &  Sep.  962,  965;  1  Bish.  M.,  D.  &  Sep.  §  1399;  and  when 
so  conferred  is  liberally  construed.  Harding  v.  Harding,  144 
111.  588;  Bncknam  v,  Bueknam,  176  Mass.  229;  Wood  t\ 
Wood,  15  S.  W,  (Ark.)  459.  Several  of  the  decisions  cited,  e.  g., 
all  but  one  of  those  in  Illinois  supported  the  jurisdiction  under 
statutory  authority,  the  court  stating  howe\'er  that  the  jurisdic- 
tion did  not  exist  except  by  statute.  Sevei'al  denying  tlio  juris- 
diction, e.  g.,  in  Massachusetts  and  New  York,  were  influenced 
largely  by  local  statutory  provisions  and  historical  considera- 
tions, and  indeed  ai*e  hardly  in  point,  for  they-  were  not  cases 
of  this  kind,  and  did  not  purport  to  decide  the  law  in  cases  of 
this  kind.  In  most,  the  question  was  first  decided  at  an  early 
date,  before  the  change  in  the  status  of  married  women,  and 
with  little  if  any  consideration  on  principle.  In  mo?t  of  the 
states  which  support  the  jurisdiction,  the  question  has  been  con- 
sidered much,  more  fully  from  the  standpoint  of  principle  as  well 
as  that  of  authority.  It  is  evident  both  from  the  decisions  and 
from  the  statutes  as  a  whole  that  the  jurisdiction  is  now  generally 
regarded  as  one  that  should  he  upheld — unless  the  coui-t  is  bound 
bv  the  old  English  rule.  The  text  books  are  much  the  same 
way.  Some  text-writers,  especially  the  earlier  ones,  follow  the 
old  rule.  But  even  when  the  weight  of  authority  seemed  to  sup- 
port that  nile,  Judge  Story,  in  his    work  on  Equity   Jurispru- 
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dence,  §  1423a  said,  with  refereoice  to  the  broader  American 
rule  that  had  already  begun  to  gaiu  licadway,  "there  Is  so 
much  good  sense  and  reason  in  this  doctrine,  that  it  might  be 
Avished  it  were  more  generally  adopted."  Many  of  the  more 
recent  writers  support  the  jr.r}sdiction  thoujrh  as  a  uil(»  they  do  ^ 
net  go  into  the  question  to  any  great  exteui.  The  twc  views  have 
found  their  most  vigorous  advocates,  among  recent  text-writers, 
in  Bishop  and  Nelson,  who  discuss  the  question  at  considerable 
length,  the  former  (1  M.,  D.  and  Sep.,  Oh.  XLV)  supporting 
the  old  and  the  latter  (2  Div.  &  Sep.  §  1000  et  seq.)  the  prevail- 
ing present  view. 

We  need  not  restate  all  the  arguments  pr^o  and  con.  The 
weight  of  authority  at  the  present  time  as  well  as  principle  favor- 
ing, in  our  opinion,  the  jurisdiction,  tlio  question  is  whether  we 
are  bound  to  follow  the  old  English  rule.  There  are  no  former 
Hawaiian  decisions  on  the  question,  so  far  as  we  are  aware,  with 
the  exception  of  a  recent  one  by  a  Circuit  Judge  supporting  the 
jurisdiction,  which  was  not  appealed  from.  The  question  of  our 
duty  must  therefore  depend  largely  upon  the  construction  of 
our  statutes.  There  are  three  statutes  principally  to  be  consider^ 
ed  on  this  point. 

First,  there  is  the  Act  of  1876  defining  the  juritidictioii  in 
equity.  Civ.  L.,  §§  1497-1501.  Se<.\  1498  provides  that  ctrtain 
courts  ''may  hear  and  determine  in  equity,  all  cases  hereinafteor 
mentioned,  when  the  parties  have  not  a  plain,  adequate  and  com- 
plete remedy  at  the  common  law,  that  isi  to  say:  *  *  * 
(enumerating  many  classes  of  eases)  and  shall  have  full  ecjuity 
jurisdiction,  according  to  the  usage  and  practice  of  courts  of 
equity  in  all  other  cases  where  there  is  not  a  plain,  adequate  and 
complete  remedy  at  law."  This  statute  would  at  first  impression 
seem  clearly  to  confer  juribJiction  in  this  case,  if  we  assume  that 
the  remedy  at  law  is  inadequate.  And  even  if  we  should  deter- 
mine the  question  of  the  adequacy  of  the  remedy  at  law  by  refer- 
ence to  the  weight  of  judicial  authority  and  "the  usage  and  prac? 
tice  of  courts  of  equity"  rather  than  by  reference  to  the  plain 
fact,  it  is  clear  that  we  should  have  to  come  to  the  same  con- 
clusion in  view  of  all  the  decisions  at  the  present  time.     There 
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i3  nothing  in  this  statute  that  requires  the  "usage  and  practice 
of  courts  of  equity"  to  be  ascertained  by  reference  to  the  autbori- 
lies  at  any  particulai'  point  of  time  in  the  past  or  in  England  to 
the  exclusion  of  the  United  States. 

But  this  statute  was  copied  from  a  like  statute  in  Massachu- 
setts (Masii.  Gen.  St,  Ch.  113)  and,  assuming  as  is  generally 
done,  that  the  jurisdiction  ifi  denied  in  that  state,  (there  is  no 
doubt  that  it  would  be  if  it  has  not  already  been  denied)  in  the 
aWnce  of  an  express  statute  conferring  it,  the  question  suggests 
itself,  whether  we  are  not  bound  by  the  rule  that  when  a  statute 
is  adopted  from  another  state,  the  construction  placed  upon  it 
by  the  courts  of  that  state  prior  to  such  adoption  is  also  adopted. 
And  yet  this  rule  does  not  apply  here,  first,  because  the  Massa- 
chusetts cases  above  cited  as  denying  jurisdiction,  aside  from 
the  fact  that  they  are  not  strictly  in  point  on  the  question  of 
jurisdiction  in  this  class  of  case^,  did  not  turn  on  the  construc- 
tion of  the  equity  statute  but  were  based  chiefly  on  other  statu- 
tory and  historical  grounds,  and,  secondly,  because,  in  view  of 
similar  grounds,  which  do  not  apply  here,  the  equity  statute  ia 
construed  in  that  state  as  an  additional  grant  of  equity  jurisdic- 
tion to  the  courts  of  common  law,  and  the  exception  of  eases  in 
which  there  is  a  "plain,  adequate  and  complete  remedy  at  the 
common  la  V  is  construed  as  referring  to  remedies  at  lajw  as  they 
exist  under  the  statutes  as  well  as  to  remedies  as  thev  exist  at 
common  law  strictly  speaking,  with  the  result  that,  contrary'  to 
the  general  rule,  equity  is  held  not  to  have  jurisdiction,  even 
though  it  originally  had  it  in  England,  if  an  adequate  remedy 
is  provided  by  statute  (Jones  v.  Netcliall,  115  Mass.  244),  while 
the  statute  has  already  been  construed  differently  here — as  be- 
ing a  declaration  of  pre\4ously  existing  general  equity  jurisdic- 
tion, wliich  ia  not  ousted  by  the  fact  that  other  statutory  as  dis- 
tinguished from  common  law  remedies  exist  ITaic.  Com.  d 
Sug.  Co.  r.  Waihipu  Suij.  Co.j  8  Haw.  449;  Wailuhi  l^ivg.  Co. 
V,  Cofiiwelly  10  Haw.  476. 

Another  statute  to  be  construed  is  that  of  1892  (Civ.  L.,  § 
1109)  by  which  "the  common  law  of  England,  as  ascertained  by 
English  and  American  decisions,  is  hereby  declared  to  be  the 
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common  law  of  the  Hawaiian  Isltinds  in  all"  except  certain  cases. 

It  is  contended,  however,  that  thii  statute  has  no  applicatiofL 
because  this  is  a  case  in  equity  anu  not  at  common  law.  We 
need  not  decide  this  question,  for,  in  view  of  our  conclusion,  w© 
may  assume  for  the  purposes  of  this  case  that  equity  is  included 
in  the  common  law  within  the  meaning  of  this  statute. 

One  of  the  exceptions  named  in  the  statute  is  that  the  com- 
mon law  shall  not  apply  when  it  is  "otherwise  expressly  provided 
by  the  Hawaiian  *  *  *  laws."  We  have  just  held  that 
the  statute  that  confers  jurisdiction  "according  to  the  usage  and 
practice  of  courts  of  equity"  does  not  require  such  usage  and 
practice  to  be  ascertained  by  reference  to  decisionjs  at  any  parti- 
cular period  of  time  in  the  past  or  in  England  to  the  exclusion 
of  the  Ignited  States.  Is  not  this,  thorefore,  a  case  in  which  it  is 
"otherwise  expressly  provided  by  Hawaiian  laws"  >^nthin  the 
meaning  of  the  exception  named  in  the  statute  adopting  the  com- 
mon law?  There  is  much  reason  to  believe  that  it  is.  But,  asr 
Sliming  that  it  is  not,  still  we  are  not  bound  by  the  old  English 
rule  for  the  following  reasons. 

The  common  law  consists  of  principles  and  not  of  set  rules- 
It  therefore  admits  of  difiFerent  applications  under  differeoit  con- 
ditions. Moreover,  by  the  terms  of  our  statute  it  is  to  be  ascer- 
tained by  American  as  well  as  by  English  decisions.  In  Morgan 
i\  Kirifjy  30  Barb.  9,  the  court,  in  construing  a  somewhat  simi- 
lar st,atute,  said  (at  p.  13):  "The  adoption  of  the  common  law, 
in  the  most  general  terms,  by  the  government  of  any  country, 
would  not  necessarily  require  or  admit  of  an  unqualified  appli- 
cation of  all  its  rules,  without  regard  to  local  circumstajicec^,  how- 
ever well  settled  and  generally  received  those  rules  might  beu 
Its  rules  are  modified  upon  its  own  principles,  not  in  violation 
of  them"  and  (at  p.  14)  "when  it  is  said  that  we  have  in  this 
country  adopted  the  common  law  of  England,  it  is  not  meant 
that  we  have  adopted  any  mere  formal  rules,  or  any  written 
code,  or  the  mere  verbiage  in  which  the  common  law  is  ex- 
pressed. It  is  aptly  termed  the  umoritten  law  of  England;  and 
we  have  adopted  it  as  a  constantly  improving  sciencCy  rather 
than  as  an  art;  as  a  system  of  kgal  logic j  rather  than  as  a  code 
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of  ruhs^.  In  short,  in  adopting  the  common  law,  we  have  adopt- 
ed its  fundamental  principles  and  modes  of  reasoning,  and  the 
substance  of  its  mle«»  a?  illubtratcd  by  the  reasons  on  which  they 
are  bajsed,  rather  than  by  the  mere  words  in  which  they  are  ex- 
pressed," Sec  also  Bouvier,  Tit.  Com.  Law.  In  Sayward  r.  Carl- 
son y  1  Wash.  St.  29,  in  construing  a  similar  statute,  the  court 
said  (at  p.  40) :  "But  we  do  not  subscribe  to  the  next  proposi- 
tion, that  resort  can  be  had  only  to  the  decisions  of  English 
courts,  or  to  those  of  American  courts  which  have  followed 
them,  to  ascertain  what  the  common  law  of  England  is  or  was, 
tmless  the  English  decisions  commend  themselves  to  reason,  or 
have  been  so  long  and  generally  followed  that  to  depart  from 
them  would  tend  to  unsettle  what  has,  by  'immemorial  and  uni- 
versal usage,'  been  understood  to  be  settled.  The  common  law 
grew  with  society,  not  ahead  of  it.  As  society  became  more  com- 
plex, and  new  demands  were  made  upon  the  law  by  reason  of 
new  circumstances,  the  courts  originally,  in  England,  out  of  the 
storehouse  of  reason  and  good  sense,  declared  the  'common  law.' 
But  since  courts  have  had  an  existence  in  America  they  have 
never  hesitated  to  take  upon  themselves  the  responsibility  of  say- 
ing what  is  the  common  law,  notwithstanding  current  English 
decisions,  especially  upon  questions  involving  new  conditions. 
Therefore,  we  have  the  'commoix  law'  as  declared  by  the  highest 
courts  of  this,  tliat  and  the  other  state,  and  by  the  courts  of  the 
United  States,  sometimes  varying  in  each.  And  we  understand, 
by  §  1  of  the  code,  that  where  there  are  no  governing  provisions 
of  the  written  la^^'^5,  the  courts  of  the  late  territory,  and  of  this 
state,  are,  in  all  matters  coming  before  them,  to  endeavor  to  ad- 
minister justice  according  to  the  promptings  of  reason  and  com- 
mon sense,  which  are  the  cardinal  principles  of  the  common  law; 
but  not  that  tl»e  decisions  of  the  English  courts  are  to  be  taken 
blindly  and  without  inquiry  as  to  their  reasoning  or  application 
to  tht  circumstances." 

The  common  law  has  been  adopted  by  constitutional  or  statu- 
tory provision  or  judicial  decision  in  nearly  all  of  the  United 
States.  It  had  been  expressly  adopted  by  constitution  or  statute 
an  many  of  the  states  in  which  the  courts  hold  that  equity  has 
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jurisdiction  in  cases  of  this  kind  independently  of  statute,  before 
such  decisions  were  made,  and  yet,  although  the  statute  does  not 
appear  to  have  been  expressly  referred  to  in  such  decisions,  the 
courtj^  were  undoubtedly  awai*e  of  it  and  recognized  their  gen- 
eral duty  to  follow  the  common  law  and  justified  their  departure 
from  the  English  rule  in  this  particular  class  of  cases  because 
of  a  change  of  circumstances.    AVe  need  not  consider  at  length 
all  the  changes  in  circumstance*?  that  have  been  considered  as 
warranting  a  change  in  the  application  of  principles  of  law  in 
such  cases.    Considerable  stress  has  been  laid  on  the  change  in 
the  status  of  married  women  and  on  the  fact  that  we  have  no 
ecclesiastical  courts  which  formerly  in  England  had  jurisdiction 
of  questions  of  divorce  and  most  other  matrimonial  matters.  The 
reasoning  that  has  been  advanced  in  respect  to  these  two  changes 
in  conditions,  if  viewed  from  the  standpoint  of  strict  logic,  is  not 
altogether  satisfactory  on  either  side  of  the  controversy.     But 
when  we  consider  generally  how  much  the  English  court  of 
equity  was  influenced  both  by  the  then  prevailing  views  as  to 
the  status  of  married  women  and  by  their  reluctance  to  encroach 
upon  the  jurisdiction  of  the  ecclesiastical  courts  in  matrimonial 
matters,  and  that  notwithstanding  such  reluctance  they  did  in 
various  ways,  when  they  could  find  a  reasonable  excuse,  assist 
married  women  when  their  husbands  violated  their  duty  to  sup- 
port them,  and  that  the  ecclesiastical  courts  themselves  furnished 
relief  in  some  ways  no  longer  available,  and  that  during  the  time 
of  the  commonwealth,  when  the  ecclesiastical  courts  were  abolish- 
ed, equity  did  exercise  jurisdiction  in  this  class  of  cases,  though 
as  it  is  said,  by  express  commission,  and  that  it  is  not  altogether 
certain  that  they  did  not  do  so  in  some  cases  at  an  earlier  period, 
it  is  not  unreasonable  to  suppose  that  they  would  have  held  tihe 
modem  view  under  similar  circumstances  under  the  general  rule 
that  equity  will  act  when  there  is  not  an  adequate  remedy  at  law, 
and  that  at  least,  considering  the  changes  in  circumstances  and 
conditions,  courts  are  now  justified  in  applying  that  general  prin- 
ciple rather  than  the  old  view  as  to  its  particular  application.    At 
any  rate,  in  view  of  the  American  decisions  as  a  whole  as  they 
have  been  made,  we  are  not  required,  if  we  are  permitted,  by 
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our  statute  in  regard  to  the  common  law  to  follow  the  old  nila 
The  third  statute  to  be  considered  is  that  in  reference  to 
divorce  and  separation  which  provides  for  alimony  also.  Civ. 
L.,  Ch.  125.  Are  these  provisions  exclusive?  So  far  as  the  statute 
relating  to  divorce  is  concerned  there  is  no  difficulty.  Similar 
statutes  axe  found  in  all  or  nearly  all  of  the  states  that  hold  that 
equity  has  jurisdiction  and  are  expressly  held  in  many  of  them 
not  to  prevent  such  jurisdiction.  To  hold  that  a  statute  of 
divorce,  even  though  it  provides  for  alimony  incidentally,  pre- 
vents the  equity  jurisdiction,  would  be  to  encourage  applications 
for  divorce  by  wives  who  need  assistance,  to  open  the  way  for 
husbands,  who  desire  divai'ce&  but  have  no  grounds  for  obtaining 
them,  to  force  their  wives  to  apply  for  them;  and  at  the  same 
time  to  deny  wives  adequate  remedies,  because  they  would  have 
to  wait  under  most  statutes  some  time  before  they  could  apply 
for  or  obtain  a  divorce  and  their  husbands  might  meanwhile  by 
disposing  of  their  property  put  it  out  of  their  wnves'  power  to  ob- 
tain alimony,  and  the  remedy  through  divorce  would  often  be 
altogether  beyond  the  remedy  detsired  or  needed. 

The  statute  of  separation  otters  greater  difficulty.  For  that 
seems  to  cover  almost  the  same  ground  that  equity  is  held  to 
cover  in  this  respect,  although  even  the  relief  by  separation,  by 
determining  the  status,  might  often  exceed  the  relief  desired. 
The  separation  law  cannot  be  regarded  as  preventing  the 
equity  jurisdiction  merely  on  the  ground  that  it  provides  an 
adequate  remedy  at  law,  for  it  is  a  general  principle,  often  fol- 
lowed by  this  court,  that  if  equity  jurisdiction  exists  in  the  ab- 
sence of  a  statutory  remedy  at  law,  it  is  not  taken  aiu'ay  by  the 
grant  of  such  a  remedy.  The  jurisdiction  in  equity  does  not 
cease  and  revive  from  time  to  time  with  the  enactment  and  re- 
peal of  statutes  which  confer  a  remedy  at  law.  Nor  does  the 
ijeparation  statute  necessarily  prevent  the  equity  jurisdiction  un- 
der the  rule,  exprcssio  tmius  cfst  excln4<w  alteriuSj  that  is,  on 
the  ground  that  the  statute  relating  to  the  subject  of  divorce  and 
separation,  which  provides  for  alimony  also,  was  intended  to  be 
complete  and  exhaustive  on  those  subjects;  for,  although  there 
may  be  much  force  in  tliis  argument,  still  in  that  statute  the 
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legislature  acted  primarily  on  the  subjects  of  divorce  and  separa- 
tion and  dealt,  with  the  subje<'t  of  alimony  only  in  so  far  as  it 
was  incidental  to  those  subjects.  It  did  not  purport  to  cover  the 
subject  of  alimony  wholly  or  at  all  as  an  independent  subject, 
and,  as  remarked  above,  the  remedy  through  judicial  separation, 
like  that  by  divorce,  though  not  in  the  same  degree,  may  often, 
by  rea«K)n  of  determining  a  status,  exceed  the  remedy  deeired  or 
needed.  There  are  statutes  of  separation  in  some  of  the  states 
where  equity  is  held  to  have  jurisdiction  as  well  as  in  states 
where  the  contrary'  is  held,  but,  although  such  statutes  have  been 
alluded  to  in  several  decisions  on  this  question,  we  know  of  no 
decision  on  either  side  of  the  question  which  has  turned  on  the 
existence  or  non-existence  of  such  a  statute.  And  so  far  as  this 
argument  is  concerned,  that  is,  that  the  statute  of  separation  was 
intended  to  be  exclusive,  as  distinguished  from  the  argument  that 
it  affords  an  adequate  remedy  at  law,  it  would  apply  also,  if  not 
with  equal  cogency,  in  regard  to  the  statute  of  divorce,  which, 
as  we  have  seen,  is  held  not  to  prevent  the  equity  jurisdiction. 

Our  conclusion  on  the  first  question  is  therefore  that  equity 
may  in  a  proper  case  grant  maintenance  independently  of  ex- 
press statutory  authority  and  that  there  is  nothing  in  our  statutes 
to  the  contrary. 

The  second  question  presente^l  in  this  case  is  whether,  a;s>um- 
ing  that  the  jurisdiction  exists  to  grant  permanent  alimony,  tem- 
porary alimony,  &c.,  also  may  be  granted.  On  principle  this 
question  must  be  answered  in  the  affirmative  and  the  authorities 
appear  to  be  practically  unanimous  to  the  same  effect  This  is 
conceded  by  even  those  writers  and  courts  which  hold  that  equity 
has  no  jurisdiction  to  grant  permanent  alimony  except  under 
statutory  authority.  1  Bish.  M.,  D.  &  Sep.,  §  1411;  Harding  t\ 
Harding,  144  HI.  58S;  Vrccland  r.  Vrcdand,  18  X.  J.  Eq.  43. 

The  third  question  presented  is  whether  an  order  for  alimony 
pendente  lite  is  appealable.  Tliis  depends  upon  whether  the 
order  is  final  or  interlocutorv  "vvithin  the  meaning  of  the  law  of 
appeals,  and,  if  final,  whether  there  is  anything  in  the  nature  of 
the  order  that  requires  it  to  be  excepted  from  the  general  rule. 
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If  it  were  interlocutory  it  would  be  appealable  in  the  discretion, 
of  the  Circuit  Judge  (Act  40,  Laws  of  1898),  but  he  has  not 
attempted  to  exercise  such  discretion  in  this  case.    If  it  is  final, 
an  appeal  lies  as  matter  of  right.    Id,    The  statute  does  not  ex- 
pressly confine  appealer  to  ^inal  judgments,  orders  and  decrees, 
but  it  has  been  so  construed  by  this  court  in  numerous  cases. 
And  yet  this  court  has  also  recognized  that  a  final  decision  for 
the  purpose  of  appeal  is  not  necessarily  the  last  decision  in  the 
case  and  that  its  nature  or  effect  rather  than  the  stage  at  which 
it  is  rendered  is  the  true  test.    Barthrop  v.  Kona  Coffee  Co.j 
10  Haw.  398.    Whether  a  decree  or  order  for  temporary  alimony 
is  appealable  is  a  question  upon  which  there  is  some  difference 
of  opinion.     The  following  cases  are  cited  as  holding  that  it  is 
not  appealable:    Call  v.  Cally  65  Me.  407;  Aspintvall  v.  Aspin- 
wall,  25  N.  W.  (Neb.)  623;  Lapham  v.  Lapliam,  40  Mich.  527; 
Cooper  V.  MayheWy  Id.  528;  Wehher  v.  Wetfter,  79  X.  C.  572; 
Gordon  v.  Gordon,  88  N.  C.  45;  Taj/tor  v.  Taylor,  25  Oh.  St. 
71;  Collhw  V.  Collins,  71  N.Y.  269;  Earls  v.  Earls,  26  Kan. 
178.     But  in  several  of  these  cases  appeals  seem  to  have  been 
entertained,  the  court  merely  holding  that  the  amount  of  alimony 
was  within  the  discretion  of  the  trial  judge  and  that  the  appel- 
late court  could  not  interfere  with  the  exercise  of  that  discre- 
tion— except,  we  presume,  in  case  of  abuse.    It  is  doubtful  how 
far  othere  of  these  cases  depended  on  special  statutory  provisions. 
In  none  of  these  cases  is  the  question  considered  at  length.    Two 
reasons  are  given  in  support  of  such  rulings — one,  that  tlie  decree 
is  interlocutoiy,  the  other  that  the  statutory  provision  for  tem- 
porary alimony,  designed,  as  it  is,  to  meet  an  immediate  need, 
indicates  a  legislative  intention  that  the  general  statue  relating 
to  appeals  should  not  apply.     The  answer  to  the  first  of  these 
reasons  is  that  the  decree  or  order  is  final  in  its  nature,  though 
it  is  not  the  last  decree  in  the  case  or  even  the  decree  that 
determines  the  merits  of  the  main  case.    It  is  independent  of  the 
main  case  in  that  the  final  decree  in  the  main  case  cannot  affect 
it  and  that  it  in  no  way  depends  on  the  ultimate  result  or  the 
merits  of  the  main  casa     It  is  a  money  decree  enforceable  im- 
mediately by  execution  or  other  process  and  the  effect  of  which 
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is  to  diveet  the  husband  of  his  property.  The  answera  given  to 
the  other  reason  are  that,  although  the  provision  for  temporaiy 
alimony  is  designed  to  supply  immediate  needs,  the  allowance 
of  an  appeal  would  at  most  merely  delay  the  litigation  until  the 
propriety  of  the  order  for  temporary  alimony  could  be  deter- 
mined by  the  appellate  court,  and  that  the  temporaiy  inconven- 
ience of  the  wife  is  not  a  sufficient  reason  for  withholding  from 
the  husband  a  legal  right.  We  may  add  that  the  argument 
against  appealability  in  so  far  as  it  rests  on  the  legislative  inten- 
tion assumed  to  be  manifested  by  statutory  provisions  for  tempor- 
ary alimony  in  divorce  and  separation  statutes,  have  no  appli 
cation  to  this  case  for  the  reason  that  here  the  alimony  is  granted 
under  the  general  equity  powers  of  the  court  and  not  under  any 
statute.  Accordingly,  orders  for  temporary  alimony,  even  when 
made  in  pursuance  of  statutes,  are  held  appealable  by  the  gre«it 
majority  of  courts,  the  question  having  been  considered  at  length 
in  many  of  the  cases.  McKenvon  v,  McKennorty  10  Okl.  400; 
BlaJcev.  Blake,  80  111.  623;  State  v.  Seddm,  93  Mo.  520; 
Daniels  v.  DanielSy  9  Colo.  133;  Sharm  v,  Sharon,  67  Cal. 
185;  In  re  Finkelstein,  34  Pac.  (Mont.)  847;  aruhe  v.  Gruhe, 
123  Ind.  87;  Leslie  v.  Leslie,  6  Abb.  Pr.  H.  S.  193;  Blair  v. 
Blair,  74  la.  311;  Williams  r.  Williams,  29  Wis.  617,  and 
other  cases,  in  the  same  and  otlier  states,  cited  in  these  cases.  In 
our  opinion  the  order  is  a  final  one  for  the  purposes  of  appeal 
under  the  statute  and  we  cannot  make  law  by  creating  an  ex- 
ception to  the  statute. 

It  does  not  seem  to  be  disputed  that,  if  the  order  for  tem- 
porary alimony  is  appealable,  prohibition  lies  to  prevent  its 
enforcement  by  contempt  proceedings  pending  the  appeal 
which  is  alleged  to  have  been  taken.  We  presume  also  that, 
although  the  prayer  is  for  a  writ  against  further  proceedings 
in  the  cause,  that  is,  the  whole  cause,  we  may  issue  it  to  the  ex- 
tent required  thougii  it  be  to  only  one  branch  of  the  cause. 
State  V.  White,  24  So.  (Fla.)  160.  Xor  has  any  question  been 
raised  as  to  the  propriety  of  issuing  the  writ  asrainst  the  con- 
tempt proceedings,  although  as  a  rule  prohibition  is  not  granted 
untl  the  question  of  jurisdiction  has  been  raised  Avithout  sue- 
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cess  in  the  lower  court,  which  was  not  the  case  hera  But  that 
rule  is  one  of  practice  rather  tlian  of  jurisdiction.  Bavenieyer 
V.  Superior  Court,  84  Cal.  327,  403.  And  several  exception.^ 
to  its  application  is  recog'nized.  One  of  these  is  that  it  does 
not  apply  in  summary  proceedings  of  a  quasi-  criminal  char- 
acter, such  as  proceedings  for  contempt,  the  result  of  which 
may  be  fine  or  imprisonment  before  the  writ  could  be  applied 
for  and  issued  if  it  could  not  issue  until  after  objection  is 
made  to  the  jurisdiction  in  the  court  below.  See  People  r. 
Carringtoriy  5  Utah  531;  State  v,  Wilcox,  24  Minn.  143. 

Accordingly,  the  writ  will  be  made  absolute  as  to  further 
proceedings  in  the  contempt  matter  but  dissolved  as  to  further 
prcoceedincis  in  the  main  cause. 

Holmes  &  Stanley  for  petitioner. 

Humphreys,  Thompson  &  Watson  for  respondent,  Eleanor 
G.  Dole. 

CONCURRING  OPINION  OF.  PERRY,  J. 

I  concur,  save  only  as  to  the  reason  for  holding  that  §1101) 
of  the  CSvil  Laws  does  not  preclude  the  adoption  in  this  Terri- 
tory of  the  view  that  equity  has  jurisdiction  of  suits  for  separate 
maintienance.  As  to  the  correctness  of  the  reasoning  of  the 
Chief  Justice  on  this  point  I  express  no  opinion. 

The  Act  of  1878  declares  that  our  courts  "shall  have  full 
equity  jurisdiction  according  to  the  usage  and  practice  of 
courts  of  equity  in  all  other  cases  where  there  is  not  a  plain, 
adequate  and  complete  remedy  at  law."  As  stated  in  the  opin- 
ion of  the  Chief  Justice,  there  is  nothing  in  that  statute  that 
requires  the  "usage  and  practice  of  courts  of  equity"  to  be 
ascertained  by  reference  to  the  authorities  in  England  to  the 
exclusion  of  those  in  the  United  States,  in  other  words,  nothing 
limiting  the  "courts  of  equity,"  whose  practice  is  to  be  ascer- 
tained, to  those  of  England  to  the  exclusion  of  those  of  the 
United  States.  On  the  contrary,  the  correct  construction  of 
that  statiite  is,  and  the  intention  of  the  legivslature  that  enacted 
it  was,  in  my  opinion,  that  the  courts  whose  power  was  being 


DOLE  v.  GEAE.  569 

declared  should  be  at  liberty,  in  determining  their  jurisdiction 
in  equity,  to  follow  the  usage  and  practice  of  the  courts  in  the 
United  States  as  well  as  that  obtaining  in  England.  After  a 
study  of  the  usage  and  practice  of  the  courts  of  equity  of  both 
of  those  countries,  and  without  regard  to  the  provisions  of  sec- 
tion 1109,  we  find,  as  held  in  the  leading  opinion,  that  the 
better  view  is  that  courts  of  equity  have  the  jurisdiction  in 
question,  that  is  to  say,  that  the  statute  of  1878  gave  to  our 
courts  of  equity  or  declared  them  to  have,  such  jurisdiction. 
Now,  assuming  that  equity  is  included  in  the  common  law 
within  the  meaning  of  section  1109  and  that  at  the  common  law 
courts  of  equity  did  not  have  that  jurisdiction,  then  the  Act 
of  1878  made  a  different  pro^dsion,  the  case  falls  \vithin  the 
express  exception,  "as  otherwise  expressly  provided  by  the  Ha- 
waiian ♦  *  *  laws,"  and,  for  this  reason,  the  section  itself 
does  not  apply. 

OPINION  OF  GALBRAITH.  J. 

I  concur  with  the  conclusion  of  the  Chief  Justice  in 
8o  far  as  it  is  held  that  equity  had  jurisdiction  of  the  suit  and 
that  the  court  had  the  authority  to  make  the  order  for  alimony 
pedente  lite  but  cannot  agree  that  that  order  is  appealable  or 
that  the  writ  of  prohibition  in  this  case  should  be  made  abso- 
lute to  any  extent. 

It  is  true  that  the  order  granting  the  allowance  to  the  wife 
is  made  under  the  general  equity  powers  of  the  court  but  the 
appeal,  if  any,  is  taken  under  our  statuta  Sec.  1433  C.  L.  as 
amended  by  Act  40,  Session  Laws,  1898,  reads  in  part:  "Ap- 
peals shall  be  allowed  from  all  decisions,  judgmentsi,  ordere 
or  decrees  of  Circuit  Judges  in  Chambers,  to  the  Supreme 
Court,  *  *  *  whenever  the  party  appealing  shall  file 
notice  of  his  appeal  within  five  days,  and  shall  pay  the  costs 
accrued  and  deposit  a  suiBScient  bond  in  the  sum  of  fifty  dol- 
lars conditioned  for  the  payment  of  the  co^Jts  further  to  accrue 
in  case  he  is  defeated  in  the  appelate  court,  or  money  to  the 
^ame  amount,  within  ten  days  after  the  filing  of  the  decision, 
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judgment,  order  or  decree  appealed  from"  *  *  *  Filing 
notice  of  appeal,  paying  court  costs  and  filing  bond  for 
$60.00,  or  depositing  that  sum  in  cash  with  the  clerk  to  cover 
costs  in  the  Supreme  Court,  if  the  decision  should  be  adverse  to 
appellant,  acts  as  a  stay  of  proceeding  without  filing  the 
supercedeas  bond  required  in  most  jurisdictions,  unless  the 
judge  for  good  cause  sliown  should  order  execution  to  issue 
notwithstanding  the  appeal,  as  he  may  do  in  certain  specified 
cases.    Sec.  1435  C.  L. 

The  above  statute  on  appeals  has  been  construed  to  permit 
appeals  only  from  '^final"  decisions,  judgments,  orders  or  de- 
crees. Barthrop  v.  Kona  Coffee  Co.,  .10  Haw.  398.  In  that 
case  the  court  held  that  an  order  overruling  a  demurrer  to  a 
bill  in  equity  was  interlocutorj'^  and  not  a  "final"  order  or  de- 
cision and  was  not  'appealable. 

In  discussing  the  question,  ]Mr.  Justice  Frear,  speaking 
for  the  court,  said:  "If  appeals  were  allowed  from  all  such 
rulings  it  would  be  in  the  power  of  a  defendant,  even  in  a  very 
clear  case  against  him,  to  keep  the  case  oscillating  between  the 
original  and  appellate  courts  almost  indefinitely,  to  the  great 
expense  and  annoyance  and  perhaps  even  practical  denial  of 
justice  to  the  plaintiff,  to  say  nothing  of  the  annoyance  to  the 
courts  and  the  occupation  of  their  time  with  trivial  matters. 
*  *  *  *  Q^j.  statute  is  such  that  we  cannot  discrim- 
inate between  interlocutory  decisions  so  as  to  allow  appeals  on 
important  occasions  and  not  on  other  occasions,"  p.  401. 

The  force  of  this  decision  is  recognized  by  the  majority  but 
it  is  sought  to  avoid  it  by  holding  that  the  order  made  allowing 
temporary  alimony  and  counsel  fees  pcdente  lite  is  a  final  order 
on  the  ground  that  it  finally  disposes  of  the  matter  to  which  it 
refers.  Is  it  any  more  final  than  the  order  overruling  a  demurrer 
or  does  it  any  more  finally  and  j^ermanently  dispose  of  the  matter 
raised  than  the  decision  on  a  demurrer?    Clearly  not. 

An  interlocutory  order  is  defined  "to  be  one  made  between 
the  commencement  and  end  of  a  suit  or  action  which  decides 
some  point  or  matter,  which,  however,  is  not  a  final  decision  of 
the  matter  in  issue,"  Bouv^ier,     The  "matter  in  issue"  in  this 
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case  was  tbe  power  of  the  court  below  to  compel  the  husband  to 
support  his  wife  while  living  apart  from  liim  and  induced  to  so 
live  by  his  wrongful  conduct.  The  order  allowing  alimony 
pedente  lite  and  counsel  fees  was  made  between  the  "com- 
mencement and  end  of  the  suit,"  was  an  incident  thereto  and  did 
not  dispose  of  the  "matter  in  issue"  in  the  cause.  Xor  was  it 
a  final  order  in  the  sense  that  the  court  could  not  modify,  or 
revoke  it,  on  application,  at  any  subsequent  time.  It  was 
clearly  an  interlocutory  order  or  decision  and  not  appealable 
under  our  statute. 

The  cases  cited  in  the  majority  opinion  to  sustain  the  con- 
clusion that  the  order  is  final  and  appealable  base  such  holding 
principally  on  the  grounds  that  the  judgment  is  a  money  judg- 
ment and  that  to  deny  an  appeal  would  be  to  authorize  the  taking 
of  the  husband's  property  without  the  right  of  review  and  that 
"property  rights"  are  of  such  a  sacred  nature  that  property  must 
not  be  passed  from  the  husband  to  the  wife  at  the  discretion  of 
one  Judge  however  great  or  good  he  may  be.  Blalcc  v.  BlakCj 
SO  111.  623;  McEennon  v.  McKmnon,  10  Okla.  400.  These 
eases  OA^erlook  the  very  important  point  that  (lie  statute,  and  the 
common  law  in  the  absence  of  statute,  imposes  the  duty  on  the 
husband,  by  reason  of  the  marriage  relation,  when  he  has  turned 
his  wife  adrift  and  without  fault  on  her  part  compels  her  to  live 
separate  and  apart  from  him,  to  supply  her  with  necessaries,  and 
if  he  fails  to  do  this  and  she  is  compelled  to  sue  for  them  in  the 
courts  then  he  is  liable  for  her  reasonable  counsel  fees.  These  are 
"legal  rights"  confen-ed  on  the  wronged  wife  by  law.  Temporary 
support  is  allowable  to  meet  the  "immediate  necessities  of 
the  wife"  (Call  v.  Call,  65  Me.  407).  It  seems  to  me  that  these 
rights  given  the  wife  are  equally  sacred  and  entitled  to  the  pro- 
tection of  the  courts  Avith  the  property  rights  of  the  husband 
and  should  not  be  permitted  to  be  frittered  away  by  appeal.  The 
CircTiit  Judge  in  making  the  order  merely  aimouuced  the  judg- 
ment of  the  law  on  the  facts. 

It  is  also  claimed  that  an  appeal  ought  to  be  allowed  for  the 
reason  that  the  husband  could  not  "get  the  money  back"  if  the 
order  should  be  found  to  have  been  wrongfully  made.      Where, 
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as  in  this  case,  the  marriage  is  admitted,  and  the  allegations  of 
the  bill  confessed  by  demurrer,  the  obligation  to  support  the 

wife  is  fixed    on  the  husband    bv  law  and    there    does    not 

%■' 

aeem  to  be  any  possible  circumstances  under  which  he 
would  be  entitled  to  recover  the  amount  of  the  allowance 
if  paid.  The  only  thing  he  can  or  could  have  to  complain 
of  on  appeal  is  as  to  the  reasonableness  of  the  allowance. 
The  error  in  this,  if  any,  could  be  reviewed  and  corrected 
on  the  appeal  from  the  final  decree  in  the  cause  without 
injury  or  impairment  of  the  rights  of  either  party.  There 
is  no  claim  made  on  behalf  of  the  husband  that  the  allowance 
made  by  the  Circuit  Judge  was  unreasonable  or  excessive.  Tlie 
husband's  salary  is  $375  per  month.  The  allowance  to  the  wife 
was  $150  per  month  and  $250  as  her  counsel  fees. 

If  our  statute  on  appeals  was  similar  to  that  in  California, 
Montana,  Oklahoma  and  possibly  Colorado  and  Illinois 
in  the  requirement  that  the  husband  should  file  a  su- 
percedas  bond  conditioned  to  pay  the  allowance  if  af- 
firmed by  appellate  court,  the  cases  cited  from  tliose 
jurisdictions  in  support  of  the  conclusion  of  the  ma- 
jority would  have  much  greater  force.  The  single  reason 
that  the  husband  under  our  statute  can  appeal,  if  at  all,  without 
paying  or  securing  the  amount  of  the  allowance  even  if  ap- 
proved by  appellate  court  ought  to  be  absolutely  controlling  and 
impel  the  court  to  deny  an  appeal  where  one  is  not  clearly  al- 
lowed by  statute.  The  denying  an  appeal  in  this  case  does  not 
withhold  from  the  husband  a  "legal  right"  for  the  reason  that 
he  has  no  right  to  an  appeal  if  none  is  given  by  statute,  Awhile 
the  wife  under  the  facts  alleged  in  the  bill  and  admitted  by  the 
demurrer  has  a  "legal  right"  to  ex})enses  and  support  given  by 
the  statute  which  may  be  denied  her  altogether  by  allowing  the 
appeal.  To  "make  law"  by  construing  the  tstatute  to  allow  an 
appeal  in  this  case  is  to  place  it  in  the  power  of  the  husband,  as 
has  been  so  well  said,  "to  keep  the  case  oscillating  between  the 
original  and  appellate  courts  almost  indefinitely,  to  the  great  ex- 
pense and  annoyance  and  perhaps  even  practical  denial  of  justice 
to  the  plaintiflF"  and  will  also  permit  a  husband  who  wants  to  void 
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iiis  marital  obligations  and  to  turn  liia  wife  over  to  the  tender 
charities  of  her  friends  to  do  so  completely.  Pending  the  appeal 
he  may  give  away  his  property  or  send  it  out  of  the  territory 
or  he  may  remove  himself  from  the  jurisdiction  and  leave  hia 
^Tonged  life  partner  with  her  order  for  alimony  pendente  lite 
and  expense  money,  affirmed  by  the  appellate  court  and  with  no 
means  of  enforcing  the  samje. 

It  seems  clear  to  me  that  the  court  ought  not  to  make 
the  writ  absolute  in  any  particular.  To  do  so  it  is  necessary 
to  go  altogether  beyond  the  prayer  of  the  petition  for  the  Avrit 
The  prayer  reads  ^'Wherefore  your  petitioner  prays  that  a  writ 
of  prohibition  may  be  issued  out  of  this  Honorable  Couit  ad- 
dressed to  the  said  Honorable  George  D.  Gear,  Second  Judge 
of  the  Circuit  Court  of  the  First  Circuit,  ordering  and  forbidding 
him  to  take  coanizance  of  the  said  cause,  and  to  the  said  Eleanor 
G.  Dole  forbidding  her  and  her  attorneys  or  any  one  on  her  be- 
half from  prosecuting  the  said  cause  before  the  said  Honorable 
George  D.  Gear,  Second  Judge  as  aforesaid,  or  any  Judge  of 
said  Court,  until  the  further  order  of  this  Couit."  The  prayer 
only  asks  for  the  writ  against  proceeding  in  ^"^ijid  cause."  *^Said 
cause"  is  the  suit  for  maintenance,  the  principal  cause  of  action, 
not  the  incidental  order  allowing  teuiporary  alimony  and  coun- 
sel fees.  The  court  finds  that  the  petitioner  is  not  entitled  to 
the  writ  in  "said  cause"  but  gives  something  not  asked  for  by 
making  the  wiit  absolute  as  to  an  incidental  matter. 

There  is  no  doubt  that  the  court  below  was  proceeding  in  the 
contempt  matter  on  the  theory  that  no  appeal  could  be  taken 
from  the  order  allowing  temporary'  alimony  and  T  submit  that 
imder  the  law  it  was  justified  in  so  ])roceeding.  Since  the  ma- 
jority has  declared  that  it  was  proceeding  on  a  Avrong  theory  and 
that  an  appeal  lies  from  tlie  order  there  is  no  suggestion  that 
the  Circuit  Judge  will  refuse  to  acknowledge  and  follow  the  law 
as  so  declared  and  that  it  would  hold  a  return  filed  by  the  re- 
?pondent  that  he  had  perfected  an  appeal  from  said  order  as  a 
sufficient  showing  for  failure  to  comply  therewith  and  order  hia 
discharge. 

Making  the  writ  absolute  in  any  particular  is  entirely  uncalled 
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for  and  is  unauthorized  by  any  of ,  the  authorities  cited  in  the 
opinion  and  it  is  dignifying  the  tiiA'ial  allowance  of  one  liun- 
dred  and  fifty  dollars  and  two  hundred  and  Iiftv  dollars  by  the 
use  of  a  ^'prerogative  writ"  where  the  ordinary  proceeding  of 
appeal  gives  perfect  protection  to  every  right  the  respondent  can 
have  in  the  promises. 

The  order  ought  to  be  digcharged  and  the  writ  dismissed. 


JOIDf  GASPAR  V.  J.  K.  NAHALE. 

Exceptions  from  CiBCirrr  Court,  Third  Circuit. 

Submitted  January  6,  1903.         Decided  February  12,  1903. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

Probable  cause  as  ground  for  a  suit  for  malicious  prosecution  does  not 
depend  on  the  actual  state  of  tjhe  case  in  point  of  fact,  but  upon 
thfi  honest  and  reasonable  belief  of  the  party  commencing  the 
prosecution. 

A  Judgment  for  the  defendant  is  found  to  be  supported  by  the  eyldence 
and  the  exception  Is  overruled. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

This  is  an  action  for  damages  in  the  sum  of  ten  thousand 
dollars  for  malicious  prosecution.  A  jury  trial  was  had  in  the 
Circuit  Court  and  a  verdict  returned  for  the  defendant. 

The  case  is  brought  here  by  a  bill  of  exceptions.  The  only 
exception  set  out  in  the  bill  is  the  general  one  that  the  verdict 
and  judgment  was  contrary  to  the  law  and  the  evidence  and 
against  the  weight  of  the  evidence. 

The  defendant  was  and  is  now  deputy  sheriff  of  the  District 
of  North  Kona,  Island  of  Hawaii,  and  the  plaintiff  was  and  is  a 
resident  of  that  district.  It  appears  from  the  record  that  in  the 
early  part  of  August,  1899,  complaint  was  made  to  the  defend- 
ant that  the  plaintiff  and  his  son  and  another  had  stolen  two 
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Lead  of  cattle  and  sold  them  to  the  butcher  who  was  preparing 
to  slaughter  them;  that  the  defendant  after  investigating  the 
complaint  caused  the  cattle  to  be  returned  to  the  claimant  and 
the  accused  parties  to  be  arrested  on  the  charge  of  larceny  in 
the  second  degree;  that  after  a  hearing  before  the  District  Magis- 
trate the  parties  were  discharged;  that  almost  two  years  later 
(July  11th,  1901)  the  plaintiff  filed  this  suit.  The  ground  of 
the  suit  is  want  of  probable  cause  for  instituting  the  prosecu- 
tion and  niialice  on  the  part  of  the  defendant. 

'^Probable  cause,"  said  Shaw,  0.  J.,  "is  such  a  state  of  facts 
in  the  mind  of  the  prosecutor  as  would  lead  a  man  of  ordinary 
caution  and  prudence  to  believe,  or  entertain  an  honest  and 
strong  suspicion,  that  the  person  arrested  is  guilty."  *  *  * 
^'Probable  cause  does  not  depend  on  the  actual  state  of  the  case, 
in  point  of  fact,  but  upon  the  honest  and  reasonable  belief  of 
the  party  commencing  the  prosecution."  Bacon  v.  Tourney  4 
Cush.  217,  238,  239. 

The  rule  is  settled  that  malice  may  be  inferred  by  the  jury 
from  the  want  of  probable  cause.  Kalaukoa  v.  Henry,  11  Haw. 
430. 

The  only  question  raised  by  the  plaintiff's  exception  is,  does 
the  evidence  necessarily  show  the  absence  of  probable  cause  for 
•commencing  the  prosecution? 

The  sale  of  the  cattle  by  the  plaintiff  is  admitted  but  it  is 
contended  that  they  were  vnld  cattle  and  were  captured  on  the 
mountains  by  the  boys  and  that  they  belonged  to  him  and  he 
had  a  right  to  sell  them.  On  the  other  hand  it  is  contended 
that  the  cattle  were  not  wild  but  were  gentle  and  had  been 
marked  and  that  their  ears  had  been  recently  cut  off  for  the  pur- 
pose of  obliterating  the  marks.  The  plaintiff  claims  that  the 
ears  were  bitten  off  by  dogs  in  the  capture.  The  preponderance 
of  the  evidence  is  to  the  effect  that  the  cattle  were  not  wild  and 
that  they  belonged  to  the  claimant. 

It  is  not  shown  that  any  ill  will  existed  between  the  defend- 
ant and  plaintiff  at  the  time  of  the  prosecution.  It  does  appear 
that  when  complaint  was  made  defendant  telephoned  the  plain- 
tiff to  meet  him  at  the  house  of  the  party  who  purchased  the 
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cattle  on  the  following  morning;  that  they  met  there  and  then 
went  to  the  place  of  the  claimant  where  the  cattle  had  been 
removed  and  examined  them;  that  on  the  same  day  the  defend- 
ant said  to  the  plaintiff  that  he  would  probably  be  compelled 
to  arrest  him  and  the  boys  on  the  charge  of  theft  of  the  cattle; 
that  the  plaintiff  asked  about  bail  and  the  defendant's  advice 
about  selecting  a  lawyer  to  defend  them ;  that  the  warrant  was 
issued  on  August  6th  and  the  plaintiff  was  not  arrested  until 
two  days  later;  that  when  arrested  he  was  released  on  $100  cash 
bail  although  the  offence  charged  under  our  statute  is  a  felony 
and  is  punishable  by  two  years  imprisonment  at  hard  labor  or  a 
fine  not  exceeding  one  thousand  dollars  (Sec  132  P.  C);  that 
almost  two  years  intervened  between  the  alleged  injury  and  the 
commencement  of  this  suit  and  that  no  action  was  ever  com- 
menced by  the  plaintiff  to  recover  the  cattle  from  the  claimant. 

From  a  review  of  the  evidence  it  is  apparent  that  there  was 
ground  for  the  existence,  in  the  mind  of  the  defendant,  of  an 
"honest  and  reasonable  belief"  of  the  guilt  of  the  accused  and 
that  the  jury  were  justified  in  the  inference  that  there  was  prob- 
able cause  for  the  prosecution  and  that  the  defendant  was  not 
prompted  by  malice  in  instituting  the  same. 

If  an  officer  acts  honestlv  and  with  ordinary  discretion  in 
commencing  prosecutions  against  persons  accused  of  crime  pub- 
lic policy  forbids  that  he  should  be  annoyed  and  harrassed  by 
suits  for  malicious  prosecutions  even  in  cases  where  the  District 
Magistrate  may  dismiss  the  charges.  It  is  unfortunate  for  the 
plaintiff,  if  innocent,  that  he  should  have  permitted  himself  to 
be  surrounded  with  so  many  circumstances  pointing  towards 
guilt.  This,  however,  was  a  misfortime  for  which  the  defendant 
is  not  liable  in  damages  or  otherwise.  The  evidence  clearly  sup- 
ports the  verdict  of  the  jury  and  we  find  no  sufficient  reason  for 
setting  it  aside. 

The  exception  is  overruled. 

J.  M.  Vivas  and  C.  C.  Bitting  for  plaintiff. 
Jno.  W.  CatJicart  for  defendant. 
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ORPHEUM  COMPANY  LIMITED  v.  DIMOND  &  COM- 
PANY LIMITED. 

Motion  fob  Re-heaking. 

Submitted  Jaituaby  9,  1903.        Decided  Febeuaby  12,  1903. 

Fbeab,  C. J.,  Galbeaith  ahd  Peeey,  JJ. 

A  motion  to  amead  an  aaslgnment  of  errors  filed  after  a  decisioii  in 
a  cause  and  pending  the  ihearing  on  a  motion  for  rehearing  is 
denied. 

In  support  of  a  motion  for  rehearing  in  a  cause  -where  the  decisioa 
was  based  on  the  ground  that  counsel  had  failed  to  comply  with 
Rule  2,  requiring  briefs,  and  it  was  shown  that  counsel  thought  he> 
had  obtained  con«en/t  of  the  court  to  submit  tihe  matter  on  oral 
argument  without  briefs,  the  motion  is  granted. 

On  the  merits  of  the  cause  it  appearing  that  the  record  presents  no 
material  error  the  writ  ia  dismissed  and  the  Judgment  of  the  Cir- 
cuit Court  is  affirmed. 

OPINION  OF  THE  COURT  BY  OALBRAITH,  J. 

A  decision  in  this  cause  dismissing  the  writ  of  error  was  filed 
December  12,  1902.  {mite  p.  522).  On  the  16th  of  December 
the  defendant  filed  a  petition  and  motion  for  rehearing  and  on 
January  7th,  1903,  a  motion  to  amend  the  assignment  of  errorc. 
In  order  to  expedite  the  final  dispoeition  of  the  cause  these  mo- 
tions as  well  as  the  merits  of  the  cause  were  argued  and  sub- 
mitted January  9th,  1903. 

The  motion  to  amend  asks  permission  to  amend  the  first 
assignment  of  error  so  as  to  allege  error  in  the  entry  of  judg- 
ment in  the  Circuit  Court  for  the  reason,  (1)  that  there  was  not 
sufficient  evidence  offered  to  justify  the  judgment  or  any  judg- 
ment against  the  defendant,  plaintiff  in  error,  (2)  that  the  evi- 
dence did  not  prove  that  the  goods,  the  value  of  which  were 
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siied  for,  were  delivered  to  the  defendant,  plaintiff  in  error,  and 
also    asks    permission    attach    to   the    assignment    of   errors    a 

transcript  of  the  proceedings  had  and  evidence  given  in  the 

Circuit  Court. 

To  grant  this  motion  would  be  in  effect  not  to  allow  an 
amendment  but  to  i)ermit  a  new  assignment  of  error  altogether. 
If  the  writ  of  error  was  sued  out  in  good  faith,  and  we  assume 
that  it  was,  and  the  assigmnent  of  errors  was  intended  to  present 
any  meritorious  questions  to  this  Court  for  review,  it  was  essen- 
tial that  a  transcript  of  the  evidence  in  the  Circuit  Court,  if 
there  was  any  e\ndence  given  there,  should  have  been  made  a 
part  of  the  record  before  the  cause  w^as  presented  to  this  Court 
in  any  form.  This  is  clearly  indicated  in  the  opinion  heretofore 
field.  It  was  within  the  power  of  plaintiff  in  error,  if  not  itis 
duty,  to  make  the  trans(*ript  of  the  evidence  a  part  of  the  record. 
(Sec.  1446  C.  L.)  This  w^as  not  done  and  now  it  is  too  late  to 
ask  "by  grace"  what  diligence  would  have  secured  by  right. 
However,  it  is  not  material  what  merit  tliis  motion  may  havt^ 
possesc^ed,  had  it  been  pre-ented  in  due  season,  pending  the  hear- 
ing of  the  motion  for  a  re-hearing,  it  comes  too*  late  and  must 
be  denied.    Bristol  r.  Citij  of  ChicagOy  21  111.  603. 

The  grounds  set  out  in  the  motion  for  re-hearing  are  (1)  that 
the  court  misinterpreted  and  misapplied  one  of  its  rules,  (2) 
that  counsel  was  excused  by  the  court  from  complying  with  the 
rule  (i.  e.  requiring  briefs). 

It  api>ears  from  the  tihowing  made  in  sup|X)rt  of  the  motion 
that  counsel  either  obtained  pennission  of  the  court,  or  thought 
that  he  had  obtained  such  j)ermission,  to  submit  the  motion  on 
the  oral  argimicnt  without  brief.  In  view  of  this  fact  it  was  a 
manift^st  injustice,  though  unintentional,  to  counsel  to  dismiss 
the  case  on  the  ground  that  he  had  failed  to  file  a  brief.  We 
<;heerfully  avail  oTuvelvc^  of  this  o]>i>ortimity  to  remove  what- 
ever refle<*tion,  on  counsel's  reputation  for  pi*ofc^ssi(mal  diligence, 
that  order  may  have  implied  and  set  aside  and  revoke  the  order 
dismissing  the  ^vrit  of  en'or,  made  l)tH?ember  12,  1902,  and 
jgrant  the  motion  for  a  rehearing;. 

We  have  heard  oral  argument  and  briefs  have  been  submit- 
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ted  on  the  merits  in  order  that  we  might  dispose  of  the  cause  at 
this  time.  It  is  pointed  out  in  the  former  opinion  in  this  cause 
that  the  record  does  not  show  any  material  error  in  the  proceed- 
ings of  the  Circuit  Court,  or  rather  that  the  record  is  so  incom- 
plete that  it  is  impossible  for  us  to  determine  whether  there  was 
error  or  not.  We  did  not  dismiss  the  writ  on  that  ground  for  the 
reason  that  the  cause  had  not  then  been  submitted  on  its  mierits. 
The  failure  of  plaintiff  in  error  to  make  a  transcript  of  the  pro- 
ceedings and  evidence  taken  in  the  Circuit  Court  a  part  of  the 
record  is  sufficient  reason  for  dismissing?  the  writ.  This  fact  is 
realized  by  counsel  who  admits  in  his  brief  that  the  "record  is 
not  in  a  condition  to  justify  the  court  in  reversing  the  action 
of  the  Circuit  Court."  lie  insists,  however,  that  the  writ 
should  be  dismissed,  if  his  motion  to  amend  is  denied,  so  that 
he  might  have  an  opportimity  of  suing  out  another  wTit  with  a 
more  perfect  record. 

It  does  not  appear  that  any  ^vrong  was  done  the  plaintiff  in 
error  by  the  fonner  order  or  that  any  injustice  would  be  done 
it  by  affirming  the  judgment  of  the  Circuit  Court.  It  was  the 
counsel  who  claimed  to  have  been  injured  by  the  fonner  judg- 
ment.   We  have  herein  done  what  we  could  to  right  that  wrong 

In  view  of  the  admission  of  counsel  and  the  imperfect  reconl 
presented  we  are  inclined  to  the  opinion  that  substantial  justice 
demands  that  the  writ  should  be  dismissed  and  in  the  absence 
of  a  reasonable  excuse  for  the  imperfect  state  of  the  record  and 
any  showing  of  probable  merit  in  the  assi^ments  of  error  the 
judgment  of  the  Circuit  Court  should  be  affirmed.  It  is  so  or- 
dered. 

C.  W.  Ashford  for  plaintiff  in  error. 

Mott'Smith  &  Mattheicman  for. defendant  in  error. 
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KAPIOLANI  ESTATE,  Limited,  v.  K  PEOK  &  CO.,  Limited. 

Exceptions  fkom  Cieouit  Cotiet,  Eiest  Oatcrrr. 
Submitted  Jaiojary  9,  1903.        Decided  Februaby  12,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

The  presiding  judge  canaot,  more  than  10  days  after  the  close  of  the 
term  at  Miich  &  case  is  tried  and  when  no  extension  of  time  is 
granted  witihin  the  term  or  within  the  ten  days,  make  an  order 
allowing  additional  tim£  for  the  presentation  of  the  bill  of  ex- 
ceptions even  though  the  parties  consent  to  such  order  by  stipula- 
tion made  and  filed  after  the  term  and  after  the  expiration  of  the 
ten  days.  A  bill  of  exceptions  allowed  solely  by  virtue  of  such 
an  order,  cannot,  against  objection,  be  sustained. 

opinion  of  the  court  by  perry,  J. 

On  the  opening  day  of  the  January  session  of  this  Court,  the 
5th  inst,  the  plaintiff  filed  a  motion  to  strike  this  cause  from 
the  calendar  on  the  ground  that  the  defendant  had.  not  "com- 
plied with  all  the  requirements  necessary  for  placing  the  said 
cause  upon  the  calendar,  in  that  no  bill  of  exceptions  has  been 
allowed  or  signed  by  the  judge  of  the  Circuit  Court  having  juris- 
diction and  who  heard  and  tried  said  cause  in  said  Circuit  Court.'' 
The  alleged  bill  of  exceptions  then  on  file  did  not  bear  the  sig- 
nature of  the  trial  judge  and  did  not  in  any  way  disclose  on  its 
face  that  it  had  been  allowed.  In  answer  to  the  motion,  which 
was  argued  on  the  8th  inst,  the  defendant  showed  by  affidavit 
that  the  bill  had  been  in  fact  allowed  by  the  Circuit  Judge  on 
October  21,  1902,  that  the  certificate  of  allowance,  duly  signed, 
was  on  a  separate  piece  of  paper  and  was  at  that  time  "placed 
at  the  end  of  the  bill  of  exceptions  *  *  *  and  embodied" 
therein,  (but  not  attached  thereto)  and  that  the  bill  with  the 
certificate  was  thereupon  filed  with  the  clerk.     This  certificate, 
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however,  prior  to  and  at  the  time  of  the  filing  of  this  motion, 
was  not  with  the  records  in  the  case  and  the  judge  on  Januarj' 
7,  1903,  signed  an  order  directing  the  clerk  to  attach  to  the  bill 
a  certificate  of  allowance,  "a  copy  of  which  was  signed  October 
21st,  1902." 

At  the  argument  it  was  contended  for  plaintiff,  first,  that  the 
bill  did  not  show  on  its  face  that  it  had  been  allowed  and  was, 
therefore,  insufficient  in  form  and,  second,  that  even  if  sufficient 
in  this  respect,  the  Circuit  Judge  was  ^vithout  power  to  allow  it 
at  the  time  when  he  attempted  to  do  so.  This  second  objec- 
tion to  the  bill  was  claimed  by  the  defendant  not  to  be  presented 
by  the  motion,  whereupon  the  plaintiff,  on  the  same  day,  filed 
a  second  motion  that  the  alleged  bill  of  exceptions  be  declared 
to  be  no  bill  and  that  the  cause  be  stricken  from  the  calendar 
"on  the  ground  that  at  the  time  of  the  allowance  and  signing 
of  said  bill  of  exceptions  the  Hon,  G.  D.  Gear,  who  signed  the 
same,  was  without  jurisdiction  or  power,  and  that  said  bill  wa$ 
so  allowed  and  signed  without  authority  of  law."  The  notice 
required  by  Rule  6  of  this  Court  was  waived  by  defendant  and 
on  the  9th  inst.  it  was  agreed  by  both  parties  that  the  second 
motion  be  submitted  on  briefs. 

It  may  be  assumed  for  the  purposes  of  this  decision  that  the 
first  objection  to  the  bill  of  exceptions  argaied  under  the  first 
motion  is  untenable  and  also  that  the  second  point  does  not  pro- 
perly arise  under  that  motion.  The  second  objection  is  certainly 
presented  clearly  under  the  second  motion.  ]Sror  was  the  latter 
filed  too  late  as  contended  for  the  defendant,  or  in  violation  of 
Rule  1  of  this  Court.  That  rule  in  providing  that  "motions  will 
be  heard  on  the  opening  day  of  each  session  after  the  calling  of 
the  calendar,"  does  not  deprive  the  court  of  the  power  to  hear 
motions  on  later  days  in  proper  cases. 

As  to  the  main  question.  The  bill  shows  on  its  face  that  the 
Septemiber  Term,  (special)  1001,  at  which  the  trial  was  had, 
was  begim  on  September  16.  Under  the  law  (see  Act  2,  Laws 
of  1898)  the  term  must  have  closed  not  later  than  October  28, 
1901.  The  bill,  with  the  transcript  of  the  testimony,  was  not 
filed  until  October  1,  1902,  and  was  not  allowed  until  October 
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21,  1902.  The  claim  of  the  defendant  is  that  the  allowance  at 
that  late' day  was  authorized  and  valid  by  virtue  of  a  stipulation 
signed  by  the  parties  on  November  20,  1901,  approved  by  the 
judge  on  the  same  day  and  filed  Ifovember  26,  1901,  providing 
"that  the  defendant  in  the  above  entitled  action  has  twenty  days 
from  and  after  the  date  of  the  filing  of  a  transcript  of  the  testi- 
mony in  the  above  entitled  cause  within  which  to  complete  his 
bill  of  exceptions." 

The  statute  applicable  to  the  subject  (Section  1438,  C.  L.), 
reads  as  follows:  "A  party  may  allege  exceptions  to  any  such 
opinion,  direction,  instruction,  ruling  or  order,  and  the  same 
being  reduced  to  writing  in  a  summary  mode,  and  presented  to 
the  Judge  during  the  term  or  within  ten  days  thereafter;  or,  in 
case  of  proceedings  in  vacation  as  of  the  term,  within  ten  days 
after  the  opinion,  direction,  instruction,  ruling  or  order  objected 
to,  and  being  found  confofrmlable  to  truth,  shall  be  allowed  and 
signed  by  the  Judge,  but  if  the  Judge  shall  refuse  to  allow  and 
sign  such  exceptions,  the  truth  of  the  allegations  therein  con- 
tained, may,  nevertheless,  be  established  before  the  Supreme 
Court,  and  the  exceptions  allowed  by  it;  provided,  that  further 
time  may  be  allowed  by  the  Judge  in  his  discretion."  In  our 
opinion,  the  final  clause  of  this  section  does  not  authorize  the 
judg'e  to  grant,  after  the  expiration,  of  the  ten  days  or  of  any 
prior  extension  of  time,  an  additional  period  within  which  to 
present  the  bill.  He  is  empowered  to  allow  a  bill  only  if  it  is 
presented  during  the  term  or  within  ten  days  thereafter,  al- 
though he  may  allow  further  time  for  its  presentation ;  but  if  an 
extension  has  not  in  the  meantime  been  allowed  how  does  the 
case  stand  at  or  immediately  after  the  expiration  of  the  ten  days? 
Is  not  the  power  then  exhausted  and  is  not  the  time  for  present- 
ing the  bill  at  an  end?  We  think  both  questions  must  be  an- 
swered in  the  affirmative.  If  not,  what  is  it  that  has  extended 
the  time  and  what  that  has  kept  the  power  alive?  In  this  case, 
the  ten  days  expired  not  later  than  November  7,  1901.  In  the 
interval  between  that  day  and  November  20th  following,  did 
the  defendant  have  any  right  to  file  a  bill  of  exceptions?  We 
think  clearlv  not;  and  all  that  the  statute  authorizes  is  an  extm- 
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sion  of  timie  or  an  allowance  of  further  time,  and  not  the  grant- 
ing of  a  new  right  of  appeal  or  a  re-vesting-  of  an  old  right  once 
lost.  If  the  extension  attempted  in  this  case  is  valid  so  would  a 
similar  one  be  which  is  given  six  months  or  a  year  after  the  ex- 
piration of  the  ten  days.  We  cannot  believe  that  it  was  the  in- 
tention of  the  legislature  to  authorize  such  a  procedure.  The 
mere  consent  of  tlie  parties  could  not,  of  course,  confer  jurisdic- 
tion when  none  otherwise  existed.  For  a  like  construction  of 
similar  statutes,  see  In  re  CI<xryy  112  Cal.  292,  295;  Bass  Fur- 
niture Co.  V,  Glasscocky  6  So.  (Ala.)  430;  Rinelmrt  v.  BoweUj 
44  Ind.  353;  St<ite  r.  Hill,  98  Mo.  571,  572;  Welster  Count}! 
t\  Cumiingliam,  101  Mo.  642;  Burdoin  v,  Trenton,  116  Mo. 
358,  370;  Evans  v.  Ins.  Co.,  54  Wis.  522,  524;  Hake 
v.  Struhell,  121  111.  321,  329;  Turmer  v.  Jolmsm,  35  S.  W. 
(Ky.)  923;  and  White  v.  Guarantee  Abstract  Co.,  96  la.  343. 

The  plaintiff  is  not  estopped  by  his  stipulation  from  claiming 
that  the  allowance  of  the  bill  is  invalid.  The  defendant's  right 
to  present  his  exceptions  was  not  lost  by  reason  of  that  stipula- 
tion but  had  been  lost  prior  thereto. 

In  our  opinion,  the  allowance  of  the  bill  cannot,  against  ob- 
jection, be  sustained.     The  motion  is  granted. 

Kinney,  Ballmi  &  McClanahan  for  plaintiff. 
W.  R.  Castle  &  P.  L.  Wearer  for  defendant. 


KAPI0LA:N^I  estate,  limited  v.  M.  S.  GRIXBAUM  ife 

COMPANY,  LIMITED. 

Error  to   OiRCcrT  Court,  First  Circuff. 

Submitted  January  9,  1903.  Decided  February  14,  1903. 

Frear,  C.  J.,  Galbraith  and  Perry,  JJ. 
A  motion  to  r£-open  a  default  is  a  matter  within  the  sound.  Judicial 
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discretion  of  the  trial  judge,  and  the  latter's  ruling  thereon  vill 
not  be  interfered  with  except  In  a  clear  case  of  abuse. 


OPINION  OF  THE  COURT  BY  PERRY.  J. 

The  action  in  which  error  is  claimed  to  liavc  occurred  was 
one  of  assumpsit  upon  a  certain  bill  of  exchange  for  $9G6.70 
alleged  to  have  been  drawn  upon  and  accepted  by  the  plaintiff 
in  error  and  to  have  passed  to  the  defendant  in  error  by  en- 
dorsement. Summons  was  served  September  12,  1902;  and  on 
October  3  following  the  plaintiff  in  the  action  moved  that, 
upon  the  clerk's  certificate  that  the  defendant  had  failed  l-o  file 
any  answer  or  other  plea  to  the  declaration  within  twenty  days 
after  service,  an  order  be  made  declaring  the  defendant  in  de^ 
fault,  debarring  it  from  the  right  to  answer  and  authorizing 
one  of  the  clerks  to  assess  the  amount  of  plaintiff's  claim  and 
to  enter  up  judgment  therefor.  Such  an  order  was  made  and 
judgment  was  entered  for  the  amoimt  found  by  the  clerk  to  be 
due.  The  defendant  then  appeared  and  moved  that  the  order 
of  default  be  set  aside  and  the  judgment  vacated  and  that  it  be 
permitted  to  answer.       This  motion  the  court  denied.  , 

Three  eiTors  are  assigned.  Of  these  the  second  assignment 
has  been  expressly  and  the  first  practically  abandoned.  The 
first  is  that  the  court  erred  in  making  the  order  of  default  and 
in  entering  up  judgment.  !N'o  reason  has  been  suggested  for 
holding  this  to  be  error.  On  the  contrary  the  court  appears  to 
have  in  all  respects  complied  with  the  expre?s  provisions  of  the 
statute  and  to  have  granted  only  wliat  the  pLiintiff  was  imder 
the  circumstances  entitled  to  demand  and  obtain. 

The  third  assignment,  upon  which  reliance  is  mainly  placed, 
relates  to  the  refusal  to  set  aside  the  default.  The  matter  was 
one  within  the  discretion  of  the  trial  judge  and  his  ruling  should 
not  be  interfered  with  unless  there  was  clearly  an  abuse  of  dis- 
cretion. Buhop  d  Co.  f.  The  Pacific  Navigation  Co ,  7  Haw. 
276;  Macfarlaue  tt  Co.  v,  McCmidkss,  8  Haw.  118.  The 
affidavit  of  the  treasurer  of  the  Kapiolani  Estate,  Ltxl., — the  only 
one  filed  in  support  of  the  motion  to  re-open — is  to  the  effect 
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that  the  deponent  ^'entirely  and  absolutely  forgot  the  subject 
of  said  papers  and  of  said  action  until  the  3rd  day  of  October, 
A.  D.  1902,"  the  day  of  the  entry  of  the  judgment,  that  this 
forgetfulness  was  the  sole  reasjon  for  the  defendant's  failure  to 
answer  in  the  action,  and  that  "'this  deponent  has  this  day  made 
a  full,  fair  and  complete  statement  of  the  facts  and  all  of  the 
facts  connected  with  the  claim  of  plaintiff  lierein  and  the  de- 
fense of  the  defendant  to  said'claim,  to  0.  W.  Ashford,  Esquire, 
an  attorney  of  said  Coui't:  and  that  as  a  result  of  said  statement 
of  fact,  this  deponent  is  advised  by  said  attorney,  and  he  verily 
believes  that  said  defendant  has  a  full  and  complete  defense  up- 
on the  merits  to  said  claim  of  said  plaintiff  in  this  action — ^to-wit: 
an  entire  lack  of  consideration  for  the  acceptance  of  defendant, 
upon  which  this  acti(m  is  based."  In  opposition  to  the  motion 
two  affidavits  were  filed,  one  bv  one  of  the  attorneys  for  Grin- 
baum  &  Co.,  and  the  other  by  an  officer  of  that  corporation. 
From  the  statements  contained  in  these  two  affidavits.  v;hich 
need  not  be  recited  in  full,  the  trial  judge  would  have  been  jusr 
tified  in  findinc:,  and  evidently  did  find,  that  the  excuse  offered 
by  the  defendant's  treasurer  was  not  founded  in  fact,  thai  the 
defendant's  claim  that  it  had  a  meritorious  defense,  to  wit,  that 
of  entire  lack  of  consideration,  was  likewiso  not  proven  and 
that  the  facts,  on  the  contrary,  were  that  it  had  no  good  defense, 
that  its  treasurer  had,  both  before  and  after  the  commencement 
of  the  action,  promised  to  pay  the  amount  claimed  on  the  bill 
of  exehanffe,  and  that  the  defendant  was  merelv  seekiner  further 
time  in  which  to  secure  the  funds  to  miake  payment  and  avoid 
execution.  The  affidavits  presented  a  question  of  credibility. 
There  was  saifficient  evidence  to  support  the  finding  made.  Un- 
der the  circumstances  we  cannot  say  that  substantial  justice  has 
not  been  done  or  that  any  abuse  of  discretion  Avas  committed  in 
refusing  to  set  aside  the  order  of  default. 

The  writ  is  dismissed. 

C.  W.  Ashford  for  plaintiff  in  error. 

Holmes  &  Stanley  for  defendant  in  error. 
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TERRITORY  OF  HAWAII  v.  SDs'G  KEE  alias  AH  SAM. 

EXCEPTIOWS  FBOH  ClBCUIT  CoCRT,   FiFTH    ClBCOTT. 

Submitted  January  5,  1903.        I>ecided  February  16,  1903^ 

Frear,  C.J,,  Galbraith  and  Perry,  JJ. 

In  a  caso  where,  under  the  statute,  an  arrest  may  be  made  without  a 
warrant,  the  District  Court  before  which  the  accused  is  taken 
for  trial  acquires  jurisdiction  even  though  a  warrant  of  arrest 
which  was  served  upon  such  accused  at  th£  time  of  the  making^ 
of  the  arrest  was  Improperly  issued  by  reason  of  defectiveness  of 
the  complaint  or  affidavit  upon  which  it  was  based. 

The  "complaint"  referred  to  in  Section  606  of  the  Penal  Laws  is  not 
the  charge  upon  which  the  defendant  is  tried  In  the  District  Court. 
Under  the  practice  prevailing  in  District  Courts,  such  charge  is 
orally  entered  upon  th£  appearance  of  the  defendant  and  is  notinT 
by  the  Magistrate  in  'his  docket. 

Evidence  otherwise  competent  and  admissible,  is  not  rendered  inad- 
missible by  the  mere  fact  that  It  was  obtained  by  an  unauthorized 
search  of  the  premises  of  the  defendant. 

The  testimony  of  Informers  Is  to  be  judged,  as  to  Its  truthfuln<ess,  by 
the  same  testa  as  that  of  other  witnesses. 

Certain  alleged  errors  in  the  admission  of  evidence  held  cured  by  the 
charge. 

OPINION  OF  THE  COURT  BY  PERRY.  J. 

The  defendant  Tvas  tried  and  convicted  in  the  District  Court 
of  Koloa,  Kanai,  of  the  offense  of  selling  spirituous  liquor 
without  a  license.  After  trial,  on  appeal,  in  the  Circuit  Court  of 
the  Fifth  Circuit,  the  jury  rendered  a  verdict  of  giiilty.  The 
case  comes  to  this  Court  on  a  number  of  exceptions. 

1.  Before  the  drawing  of  the  jury,  the  defendant  pi'esented 
a  motion  to  dismiss  the  proceedings  and  for  a  discharge,  upon 
the  grounds,  (a)  that  the  District  !Magi«^trate  of  Koloa  had  no 
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jurisdiction  of  the  person  of  the  defendant,  (b)  "that  the  com- 
plaint upon  which  the  defendant  was  arrested  and  tried  does  not 
sufficiently  state  any  cause"  and  (c)  "that  said  complaint  does  not 
state  any  direct  and  positive  offense,  but  is  sworn  to  on  informa- 
tion and  belief,  contrary  to  law." 

These  objections  to  the  affidavit,  so  far  as  they  bear  upon  the 
question  of  the  jurisdiction  of  the  District  Court,  need  not  be 
passed  upon,  for  even  if  the  warrant  was  improperly  or  illegally 
issued  by  reason  of  its  being  based  upon  an  affidavit  insufficient 
in  form  or  in  substance,  the  District  Court  nevertheless  had 
jurisdiction.  The  evidence  shows  that  when  the  offense  was 
committed  police  officers  were  present,  about  fifty  feet  away 
from  the  spot,  in  a  store,  where  the  liquor  was  handed  over, 
and  saw  such  delivery,  and  that  they  immediately  rushed  in  and 
arrested  the  defendant.  Under  these  circumstances  an  arrest 
without  a  warrant  was  legal.  See  sections  545  and  547,  Penal 
Laws. 

The  contention  that  the  "complaint  upon  which  the  defend- 
ant *  *  *  ^as  trird  does  not  sufficiently  state  any 
cause,"  would  seem  to  be  based  upon  a  misconception  of  the 
true  function  of  the  affidavit  or  so-called  complaint.  The  sole 
function  of  the  complaint,  as  provided  for  by  section  606  of  the 
Penal  I-aws,  is  to  support  the  issuance  of  the  warrant  or,  in  other 
words,  to  enable  the  magistrate  to  determine  whether  or  not 
there  is  probable  cause  to  believe  that  an  offense  has  been 
committed  by  the  accused  so  as  to  justify  his  apprehension.  The 
complaint  referred  to  in  that  section  is  not  the  charge  upon 
which  the  defendant  is  tried,  although  it  is  a  statement  in  sub- 
stance, and  may  also  be  in  exact  language,  of  the  offense  to  be 
set  forth  in  the  charge  subsequently  entered  against  the  defend- 
ant in  Court.  The  charge  itself  is,  under  the  practice  prevail- 
ing in  the  District  CourtvS,  entered  orally  by  the  prosecuting 
officer  upon  the  defendant's  appearance  and  noted  by  the 
magistrate  in  hi?  record,  and  it  is  upon  the  charge  as  thus 
entered  that  the  trial  i  s  had.  The  precise  form  of  the 
charge  entered  against  this  defendant  in  the  District  Court  of 
Koloa,  is  not  disclosed  by  the  record  before  us,  nor  does  it  ap- 
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pear  that  any  objection  was  made  on  the  ground  of  its  insuffi- 
ciency, although  the  defendant  was  present  and  represented  by 
counsel.  .  We  cannot  assume,  under  these  circumstances,  that 
the  charge  as  entered  did  not  state  an  offense. 

2.  An  exception  was  taJken  to  the  introduction  in  evidence 
of  certain  liquor  and  to  the  admission  of  testimony  concerning 
the  finding  of  such  liquor,  on  the  ground  that  the  search- 
warrant  issued  did  not  authorize  the  search  of  the  building  in 
which  such  liquor  was  found.  The  siearch-warrant  directed  search 
to  be  made  on  "the  premises  of  Sing  Kee"  situate  *'at  Eleele, 
Koloa,  Kauai,  on  the  mauka  side  of  the  main  road  leading  past 
the  mill  (old)  going  to  Hanapepe."  The  evidence  is  undisputed 
that  the  building  in  questi6n  was  within  the  same  enclosure  or 
yard  in  which  Sing  Kee's  store  stood.  The  words  of  the  descrip- 
tion, "the  premises,"  are  sufficient  to  include  the  second  build- 
ing as  well  as  the  store.  But  even  if  the  search,  as  to  the  second 
building,  was  unauthorized,  that  would  not  of  itself  render  the 
evidence  thus  found  incompetent  or  inadmissible.  See  Gindrat 
V,  The  People,  138  111.  103,  4;  Williams  v.  The  State,  39  L.  R. 
A.  (Ga.)  269. 

3.  The  admission  in  evidence  of  the  liquor  found  in  the 
second  house  was  excepted  to  on  the  further  ground  that  no 
evidence  was  adduced  to  show  that  the  defendant  had  control 
of  the  house.  With  this,  three  other  exceptions  may  be  consid- 
ered. One  is  to  the  admission  of  the  testimony  of  a  witness  for 
the  prosecution  that  in  his  opinion  the  total  quantity  of  liquor 
found  on  the  premises  was  more  than  is  reasonably  required  for 
the  use  of  one  person  or  family;  another,  to  a  ruling  permitting 
the  deputy  sheriff  to  read  from  his  return  endorsed  on  the 
search-warrant  a  list  of  the  liquor  found;  and  the  third  to  a 
ruling  permitting  the  prosecuting  officer  to  read  to  the  jury  sec- 
tion 454,  Penal  Laws,  which  provides, '  infer  alia,  that  "there 
being  on  such  premises"  (of  any  person)  "more  spirituous  liquor 
than  is  reasonably  required  for  the  use  of  the  persons  residing 
therein,  shall  be  deemed  pi'una  facie  evidence  of  the  unlawful 
sale  of  spirituous  liquor  by  such  person."  This  evidence  was 
offered  and  received,  and  the  section  read,  evidently  for  the 
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purpose  of  attempting  to  establish  a  prima  fade  ease  by  reasoTi 
alone  of  the  possession  of  an  unreasonable  quantity  of  liquor. 
This  phase  of  the  case,  however,  was  eliminated  from  the  con- 
sideration of  the  jury  by  the  court  in  its  charge,  and  whatever 
tflTor  was  committed  was  thus  cured.  The  court  charged  the 
jury  that  the  prosecution  was  under  Section  444  of  the  Penal 
Laws,  read  section  467  which  provides  that  delivery  of  spiri- 
tuous liquor  shall  be  deemed  prima  facie  evidence  of  money  or 
other  consideration  having  passed,  and  said  that  it  would  not 
give  the  instruction  (evidently  such  had  been  requested  by  the 
prosecution)  as  to  Section  454  vrith  reference  to  the  quantity  of 
liquor  found.  The  presiding  judge  also  said,  in  substance^  that 
he  had  read  the  law  which  was  applicable  to  the  case,  that  the 
other  questions  of  law  which  had  been  raised  during  the  pro- 
gress of  the  trial  were  to  be  disregarded  by  the  jury,  and  that 
the  sole  issue  before  thenfi  was  whether  the  three  bottles  of  beer, 
which  the  defendant  was  charged  with  having  sold,  had  been 
handed  to  the  prosecuting  witness  for  the  consideration  of  one 
dollar,  as  testified  to  by  the  witnesses  for  the  prosecution,  or 
merely  as  a  gift  as  testified  to  by  the  deftiudant  and  his  wit- 
nesses. The  defendant  had  admitted  on  the  stand  the  delivery 
of  the  beer.  Without  reciting  further  the  details  of  the  charge, 
we  think  that  the  presiding  judge  made  it  clear  to  the  jury  that 
the  question  of  the  reasonableness  or  unreasonableness  of  the 
quantity  of  liquor  found  was  not  to  be  considered  by  them,  that 
the  one  question  of  credibility  was  all  that  was  to  be  determined 
and  that  that  was  with  reference  to  the  fact  of  consideration 
or  no  consideration  and  not  with  reference  to  the  fact  of 
delivery. 

4-  The  court  refused  to  give  three  instructions  requested  by 
the  defendant,  the  substance  of  which  was  that  the  evidence  of 
an  informer,  especially  a  "volunteer"  informer,  should  be  re- 
ceived "with  caution  and  distrust,"  "with  great  caution  and  dis- 
trust," and  should  be  "rigidly  scrutinized,"  and  that  "the  great- 
est caution"  should  be  "exercised  by  the  jury  in  giving  credence 
and  weight"  to  such  evidence.  In  this  there  was  no  error.  The 
instructions  requested  did  not  correctly  state  the  law.     The  tea- 
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timony  of  informers  is  to  be  judged,  as  to  its  truthfulness,  by 
the  same  tests  as  that  of  other  witnesses.  The  motive  or  lack 
of  motive,  and  the  interest  or  lack  of  interest  of  a  witness,  in 
the  matter  concerning  which  the  testimony  is  given,  is  always 
to  be  considered  by  the  jury  in  determining  what  weight  to 
give  to  such  evidence,  but  this  applies  to  all  witnesses  and  not 
to  informers  only.  The  instructions  requested  went  too  far  in 
singling  out  the  informers  as  imdeserving  of  credence.  See 
Hanreck  v.  People,  134  111.  139,  147;  U.  S,  v.  Slaiker,  32 
Fed.  691,  693;  Com.  r.  Ingersoll,  145  Mass.  231.  An  instruc- 
tion could,  doubtless,  have  been  given,  touching  upon  the  tests 
of  credibility  generally  and  this  one  of  motive  and  interest  in  par- 
ticular, which  would  have  served  as  a  guide  to  the  jury  in  detei^ 
mining  what  weight  to  give  to  the  evidence  of  the  informer  a^ 
well  as  to  that  of  the  other  witne&<es  in  the  case  and  which 
would  have  been  fair  to  the  prosecution. as  well  as  to  the  defense*, 
but  none  such  was  asked. 

The  exceptions  are  overruled. 

J,  W,  Cathcart,  Deputy  Attorney-General,  for  the  prosecu- 
tion. 

Creighton  &  Correa  for  the  defendant. 


J.  D.  PARIS  r.  LUIS  VASCOXOELLOS,  THOMAS  SILVA 

and  MANUEL  G.  SILVA. 

Appeal  from  District  Court,  North  Kona,  Hawaii. 

Submitted  January  9,  1903.        Decided  February  16,  1903. 

Frear,  C.J.,  Galbraitii  and  Perry,  J  J. 

A.  leased  to  B.  a  whole  ahupuaa  situate  In  the  District  of  North  Kona 
and  extending  from  the  sea  to  at  least  the  upper  government  road. 
There  was  some  lantana  on  the  demised  premises  ten  years  prior 
to  the  commencement  of  the  term  of  the  lease.  Held,  that  evidence 
that  the  lessee  had  permitted  the  land  to  become  overgrown  with 
lantana,  is  not  of  itself  a  prima  facie  showing  of  a  breach  of  the 
covenant  not  to  suffer  waste. 


PARIS  V.  VASCOXCELLOS.  591 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  an  action  for  summary  possession  of  land.  The  main 
allegations  of  the  declaration  are,  that  on  July  23,  1891,  Lahapa 
Halsey,  a  widow,  executed  a  lease  \/p  the  defendant  Thomas 
Silva,  for  a  term  of  twenty-four  yearj  from  June  1,  1897,  at  a 
yearly  rental  of  one  hundred  dollars  of  the  land  known  as  thy 
Ahupuaa  of  Laaloa,  situate  in  Xorth  Kona;  that  on  August  24, 
1891,  Thomas  Silva  assigned  to  the  Hawaiian  Coffee  &  Tea 
Company,  Limited,  the  lease  as  to  a  part  of  said  premises,  and 
that  as  to  said  part  the  said  company  assigned  to  the  Kailua 
Coffee  Company,  Limited,  on  December  27,  1897,  and  the  latter 
in  turn  assigned  to  the  defendants  Luis  Vasconcellos  and  M.  G. 
Silva  by  indenture  dated  September  28,  1900;  that  by  deed  from 
Lahapa  Ilalsey,  dated  May  16,  1902,  the  plaintiff  became  the 
owner  of  the  property;  that  the  lease  contained  covenants  by 
the  leesee  to  pay  the  rent  reserved  annually  in  advance,  without 
demand,  in  U.  S.  gold  coin,  and  not  to  suffer  any  waste  or  any 
unlawful,  improper  or  offensive  use  of  the  premises;  that  the 
■defendants  have  failed  to  pay  the  rent  and  that  on  June  1,  190*2, 
the  sum  of  $100  of  rent  remained  unpaid;  that  the  defendanti 
"have  permitted  and  suffered  waste  of  the  said  premises,  in  that 
thej  have  allowed  the  same  to  become  overgrown  'v^dth  lantann 
and  weeds,  contrary  to  the  covenant  aforesaid,  and  that  said 
premises  are  now  so  overgrown";  and  that  on  August  11,  1902, 
the  plaintiff  made  entry  and  determined,  the  estate  created  by 
the  lease,  served  notice  of  such  determination  on  the  defendanta 
and  made  demand  for  possession. 

At  the  trial  in  the  District  Court,  J.  Greig,  a  licensed  attor 
ney,  appeared  for  defendants  Vasconcellos  and  M.  G.  Suva,  and 
filed  a  demurrer,  signed  "M.  G.  Silva^  by  John  Greig,  his  attor 
ney".  This  demurrer  was  overruled.  The  same  defendant  then 
filed  an  answer  which  is  not  with  the  record  sent  up  to  this 
Court,  but  in  which,  as  shown  by  the  Magistrate's  minutes,  .he 
admitted  the  non-payment  of  the  rent  and  denied  the  truth  of 
the  allegations  as  to  waste;  and  also  tendered  into  court  th*^ 
amount  of  the  rent  due,  costs  and  interest,  all  of  which  was  re- 
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fused  by  the  plaintiff.  No  written  answer  was  filed  by  the  other 
defendants  and  upon  motion  of  plaintiff  based  on  the  ground  that 
they  had  "made  no  plea  or  answer^',  ^'judgment  by  default"  was 
"entered"  against  them.  The  case  then  proceeded  "on  its  meritd 
as  against  M.  G.  Silva"  and  at  the  conclusion  of  the  trial  judg- 
ment was  rendered  for  the  plaintiff.  From  the  judgment  the 
defendants  Luis  Vasconcelloe  and  M.  G.  Silva  appeal  to  this 
Court  on.  points  of  law. 

The  first  question  raised  by  the  appeal  is  whether  or  not  th^ 
Magistrate  erred  in  entering  judgment  by  default,  and  without 
any  hearing,  against  the  defendant  L.  Vasconcelloe.  In  our 
opinion,  he  did.  While  the  statute  concerning  summary  posses- 
sion, C.  L.,  §  1683,  provides  that  "if  the  defendant  shall  be 
defaulted"  the  plaintiff  "shall  have  judgment  for  the  possession" 
of  the  premises,  it  does  not  define  what  shall  be  deemed  a  default, 
but  on  the  contrary  says  that  "the  suit  shall  be  conducted  like 
other  civil  actions  before  such  Magistrate",  meaning  the  Dis- 
trict Magistrate.  This  immediately  follows  the  provision  con- 
cerning the  time  within  which  summons  shall  be  made  return- 
able. The  requirements  of  the  declaration  are  specifically  set 
forth,  but  nothing  is  said  as  to  any  pleading  by  the  defendant. 
In  other  civil  actions,  generally,  before  Magistrates,  no  written 
demurrer,  plea  or  answer  is  required  either  by  statute  or  by 
established  practice.  On  the  contrary,  proceedings  in  those 
courts  have  always  been  somewhat  informal  and  defendants  may 
put  in  any  legitimiate  defense  without  written  pleadings.  Ixi 
the  case  at  bar  Vasconcellos,  as  well  as  M.  G.  Silva,  appeared 
by  counsel  and  cannot  be  held  to  have  been  in  default.  Thomas 
Silva'g  default,  if  such  there  was,  cannot,  of  course,  injuriously 
affect  the  other  defendants. 

Was  the  evidence  adduced  sufficient  to  support  the  judgment? 
The  breach  of  the  covenant  to  pay  rent  was  cured  by  the  tender 
made  in  court.  Even  if  the  tender  had  not  been  made  until 
after  judgment,  the  writ  of  possession  could  not  be  legally  issued. 
"The  issuing  of  such  warrant  of  removal  shall  not  be  stayed  in 
the  case  of  a  proceeding  for  the  non-payment  of  rent,  if  the 
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person  owing  such  rent,  shall,  before  such  warrant  be  actuall;^ 
issued,  pay  the  rent  due,  and  all  the  costs  and  charges  of  tha 
proceedings".    C.  L.,  §  1686. 

No  breach  was  shown  of  the  covenant  not  to  suffer  "any  un- 
lawful, improper  or  offensive  use"  of  the  premises.  The  only 
breach  claimed  is  that  the  lessees  permitted  the  land  to  become 
overgrown  with  lantana,  but  this,  if  true,  would  not  be  a  breach 
of  that  covenant.  It  is  not  a  use  of  the  land,  within  the  mean- 
ing of  that  word  as  employed  in  the  lease,  to  permit  it  to  bo 
come  overgrown  with  a  noxious  plant.  Xeither  the  lessees  nor 
any  one  else  caused  or  encouraged  the  lantana  to  grow  as  'j 
means  of  deriving  benefit  from  the  land  or  for  any  other  pur- 
jK»e;  it  came  there  and  grew  against  the  will  of  all    concemeu^ 

The  main  question,  under  this  branch  of  the  case,  is  whether, 
or  not  a  breach  of  the  covenant  not  to  "suffer  any  waste"  was. 
shown.  The  plaintiff's  contention  is  that  the  defendants  violated 
this  covenant  by  permitting  the  land  to  become  overgrown  wit'i- 
lantana.  The  testimony  given  on  the  subject  by  plaintiff's  wit- 
nesses is  as  follows:  By  J.  D.  Paris,  plaintiff:  "The  land  ia 
almost  entirely  liseless  by  being  overgrown  with  lantana.  The 
whole  land  from  the  sea  to  the  upper  government  road  is  almost 
impassable.  The  coffee  is  damaged  by  the  lantana.  The  growth 
of  lantana  is  detrimental;  it  would  take  $3,000  or  $4,000  to  put 
the  land  in  shape  again.  *  *  *  A  few  years  ago,  there  wa«^ 
very  little  lantana.  *  *  *  Saw  the  land  about  fifteen  years- 
ago,  very  little  lantana  on  the  land."  By  J.  K.  Nahale:  "Tho^ 
lower  portion  is  entirely  covered  by  lantana,  the  upper  portion 
has  also  lantana.  Lantana  is  very  injurious  to  land;  several 
thousand  dollars  would  have  to  be  expended  to  put  the  land  in 
shape.  Ten  years  ago  when  Thomas  Silva  had  the  land  thera 
was  not  much  lantana."  By  Thomas  Silva:  "I  was  the  lessee. 
Sold  the  lease,  still  live  on  land.  Reserved  about  two  acres  uj* 
a  house.  *  *  *  When  I  got  the  land,  there  was  not  much 
lantana,  then  it  was  good  pasture  land,  now  it  is  not  good  pasture 
on  account  of  lantana.  Lantana  is  very  bad  for  land.  I  tried  to 
keep  it  clean,  on  account  of  my  lease  and  also  to  get  pasture. 
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*  *  *  The  lower  portion  of  the  land  is  entirely  covered  by 
lantana,  some  lantana  above  the  road.  The  road  through  the 
coflFee  is  almost  covered  with  lantana.  When  I  first  got  the 
land,  some  lantana  was  on  the  land.  *  *  *  if  lantana  over- 
grows, the  land  is  good  for  nothing.  If  the  lantana  waa  cleared 
the  land  would  be  still  good." 

Waste  h-as  been  defined  to  be,  "the  doing  or  suffering  that 
to  be  done  upon  the  premises  which  essentially  injures  or  impairs 
the  inheritance  of  the  estate  occupied  by  the  tenant." — 1  Wash., 
E,  P.,  p.  129.  "Any  permanent  or  lasting  injury  done  or  per- 
mitted to  be  done,  by  the  holder  of  the  particular  estate,  to  the 
inheritance  or  to  the  prejudice  of  any  one  who  has  an  interest  in 
the  inheritance." — 28  Am.  &  Eng.  Encycl.  Law  862.  "An  injury 
done  or  suffered  by  the  owner  of  the  present  estate  which  tends  to 
destroy  or  lessen  the  value  of  the  inheritance." — Cooley,  Torts, 
pp.  332,  333.  "x\  spoil  or  destruction  in  houses,  lands  or  tene- 
ments, to  the  damage  of  him  who  is  in  reversion  or  remainder. 

*  *  *  It  is  a  general  principle  *  *  *  that  the  law 
considers  everything  to  be  waste  which  does  a  permanent  injurj' 
to  the  inheritance." — 1  Taylor,  Landlord  &  Tenant,  pp.  403, 
404.  Whatever  the  definition  given  by  each,  all  the  authorities 
seem  to  agree  that  the  law  of  waste  accommodates  itself  to  the 
varying  wants,  conditions  and  usages  of  different  countries,  and 
that  there  is  no  absolute  rule  as  to  what  shall  constitute  waste 
under  all  circumstances;  and  it  is  for  this  reason  that  but  little 
aid  is  to  be  derived  from  decided  cases  showing  what  particular 
acts  and  omissions  have  been  held  to  be  or  not  to  be  waste. 
Another  principle,  equally  well  settled  and  of  at  least  as  great 
importance  is,  that  in  the  construction  of  written  agreements  it 
is  the  intention  of  the  parties  as  therein  expressed  that  is  to  be 
sought  and,  when  ascertained,  given  effect  to. 

Lantana  is  a  thorny  bush  of  rapid  growth,  able  to  withstand 
successfully  long  periods  of  drouth.  It  bears  a  large  quantity 
of  seeds  and  these  are  freely  scattered  by  birds,  wind  and  water, 
all  agencies  beyond  the  control  of  man.  Once  it  has  entered  a 
section  of  the  country,  it  spreads  rapidly,  and  finally,  if  left  to 
itadf ,  forms  a  dense,  tangled  mass.    By  reason  chiefly  of  the  ex- 
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tpeme  ease  with  which  the  seeds  are  scattered,  it  is  a  costly  under- 
taking to  clear  and  keep  clear  a  large  tract  of  land,  especially 
if  it  is  rocky  or  hilly.  These  are  matters  of  common  knowledge. 
There  are  doubtless  ahupuaas,  rocky  in  large  part,  of  sloping 
ground  and  where  conditions  otherwise  favor  the  rapid  spread 
of  lantana,  which  it  would  be  impossible,  after  the  lantana  lias 
gained  a  foothold,  to  clear  wholly  or  to  any  great  extent  and  yet 
leave  a  margin  of  profit  from  the  income  of  the  property.  In 
the  case  of  a  lease  of  such  an  ahupuaa,  containing  the  general 
covenant  only  as  to  waste  and  no  express  provision  concerning 
lantana,  it  could  not  properly  be  held  to  have  been  within  the 
contemplation  of  the  parties  in  entering  into  the  contract  that 
the  lessee  was  thereby  undertaking  to  clear  the  land.  To  hold 
otherwise  would  be  to  give  an  unreasonable  construction  to  the 
contract  and  to  place  upon  the  lessees  of  such  lands  a  burden 
not  expected  of  them  by  the  lessors  at  the  time  the  contracts 
were  entered  into  and  not  then  intended  to  be  assumed  by  the 
lessees,  and  which  would  render  the  estate  for  years  practically 
valueless  to  the  lessees,  depriving  the  latter  of  financial  benefits 
which,  reasonably,  they  must  have  expected.  We  think  the 
reasonable  rule  is  that  if  landlords^  under  such  circumstances, 
desire  to  have  their  lands  cleared,  they  should  say  so  to  prospec- 
tive tenants  and  have  a  specific  covenant  on  the  subject  inserted 
in  the  lease  if  one  is  accepted  and  entered  into. 

Whether  injury  will  result  to  the  inheritance  is  not  always 
the  sole  test  of  waste.  What  men  of  ordinary  prudence  and 
diligence  do  under  the  same  circumstances  is  also  material  to  be 
considered  in  cases  similar  to  that  at  bar.  See  Cooley,  Torts, 
pp.  334,  335;  1  Wash.  R  P.,  §288;  Tiedmann,  R  P.,  §77;  and 
Clemence  v.  Steere^  1  R  I.  272,  274,  275. 

The  ahupuaa  of  Laaloa,  it  appears  from  the  lease,  is  situate 
in  the  District  of  North  Kona,  Hawaii,  and  extends,  as  shown  by 
the  plaintiff's  testimony,  from  the  sea  to  some  point  mauka  of 
the  upper  government  road.  The  plaintiff's  own  testimony, 
uncontradicted,  further  shows  that  in  1887  there  was  some  lan- 
tana on  the  land,  in  other  words,  that  it  had  been  growing  there 
for  ten  years  prior  to  the  commencement  of  the  term  of  the  de- 
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fendants'  lease,  that  at  the  time  of  the  trial,  when  only  five  years 
of  the  term  had  expired,  large  portions  of  the  land  were  thickly 
covered  and  that  the  cost  of  clearing  at  that  time  would  have 
'been  from  $3000  to  $4000.    No  evidence,  however,  was  adduced, 

tending  to  show  that  men  of  ordinary  prudence  and  diligence 

*  

would,  under  the  circumstances,  have  cleared  the  land.  The 
burden  of  pro\nng  this,  was,  in  our  opinion,  upon  the  plaintiff. 
Tlie  evidence  adduced  shows  at  best  an  injury  to  the  inheritance 
and  nothing  more,  and  the  Magistrate  decided  the  case  practi- 
cally as  if  such  injury  was  the  only  test  involved.  In  this  we 
think  that  there  was  error.  The  evidence  is  insufficient  to  sup- 
port the  judgment  and  the  latter  must  be  set  aside. 

We  are  not  prepared  to  say  on  the  meager  evidence  befon* 
us  that  no  showing  could  be  made  in  this  particular  case,  whicli 
would  support  a  finding  of  waste ;  and  since  a  new  trial  is  rarely, 
if  ever,  ordered  by  this  Court  on  an  appeal  of  this  kind,  we  think 
that  the  case  should  l>e  dismissed  without  prejudice.  Judgment 
set  aside  and  case  so  dismissed. 

Kinney,  Balloti  &  McClanahan  and  S,  11,  Derby  for  plain- 
tiff. 

Smith  &  Leicis  and  Thayer  &  Hemenxcay  for  defendants- 
appellant. 
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Frear,  C. J.,  Galbraitii  and  Perry,  JJ. 

Seryice  by  pubU cation  in  divorce  cases,  when  required  by  the  statute 
to  be  made  in  certain  nam£d  newspapers,  cannot  be  made  in  other 
newspapers. 

That  is  so  even  though  the  newspapers  named  In  the  statute  have 
ceas£d  to  exist  at  all  or  at  least  under  such  names. 
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That  is  so  also  even  though  since  such  cessation  of  such  named  news- 
papers service  by  publication  has  been  made  in  other  newspapers 
in  a  number  of  cases  by  order  of  various  Circuit  Judges  covering 
a  period  of  several  years.  The  arguments  of  contemporaneous  and 
long  continued  construction  and  hardship,  if  otherwise  shown  by 
the  facts,  do  not  apply  in  a  case  whore  the  statute  is  explicit  and 
does  not  admit  of  construction. 

OPINION  OF  THE  COURT  BY  FKEAR,  C.J. 

This  is  an  action  for  divorce  in  which  service  was  attempted 
to  be  made  by  publication.  The  only  exception  taken  is  to  the 
order  of  the  trial  judge  dismissing  the  libel  on  the  ground  that 
the  attempted  service  was  insufficient. 

The  statute,  enacted  in  1870  (Civ.  L.  Sec.  1933),  provides 
that  in  cases  of  divorce  when  personal  service  cannot  be  made, 
"an  attested  copy  of  the  summons  shall  be  printed  in  the  Gov- 
ernment Gazette  and  Ke  Au  Okoa  at  least  six  times,"  &c.  In 
the  present  case  the  publication  was  not  in  either  of  those  pa- 
pers but  was  in  the  "Evening  Bulletin"  and  the  *'Ke  Aloha 
Aina."  This  is  practically  all  that  appears  in  the  record  that 
is  material  to  the  present  question.  It  does  not  appear  why  the 
publication  was  not  made  in  the  papers  named  in  the  statute. 
If  this  were  all  that  we  could  consider,  there  would  seem  to  be 
no  question  as  to  the  con^tness  of  the  order  excepted  to. 

SeWice  by  publication  was  unknown  to  the  common  law.  It 
exists  only  by  statute  and  so  cannot  be  made  except  as  permitted 
by  statute.  Such  statutes,  being  in  derogation  of  the  common 
law,  are  strictly  construed.  All  courts  agree  as  to  this.  Oulpin 
t\  Pag€y  18  Wall.  350,  362.  Accordingly,  when  the  statute 
expressly  provides  that  the  publication  shall  be  in  certain  speci- 
fied newspapers,  it  cannot  be  made  in  entirely  different  one?. 
The  trial  judge  cannot  make  statutory  law,  much  less  can  he 
repeal  or  amend  existing  statutes. 

It  is  argued,  however,  that  publicity  is  the  object  of  the  statute 
and  that  that  object  is  effectuated  by  publication  in  other  news- 
papers as  well  as  by  those  named  in  the  statute.  But  not  only 
does  it  not  appear  that  as  wide  publicity  would  be  given  by  pub- 
lication in  the  papers  in  question  as  in  the  papers  named  by  the 
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Legislature,  but,  conceding  that  such  wooild  be  the  case,  the 
judge  could  not  depart  from  the  plain  terms  of  the  statute  and 
thereby  not  only  in  effect  repeal  or  amend  the  statute  but 
authorize  in  the  absence  of  statute  what  can  be  authorized  only 
by  statute.  There  are  numerous  cases  in  which  attempted  ser- 
vices by  publication  have  l)een  held  void  because  of  departure 
from  the  plain  terms  of  the  statute,  although  under  circum- 
stances that  would  seem  to  indicate  that  as  great  publicity  would 
be  given  as  if  the  statute  had  been  complied  with.  Further, 
publicity  in  the  sense  of  making  known  to  the  public  generally 
is  not  the  main  purpose  of  the  statute.  So  far  as  publicity  is 
the  object  it  is  chiefly  with  a  view  to  reaching  the  pjfrty  defend- 
ant whose  rights  may  be  affected.  And  yet  it  is  held  that  the 
statute  must  be  strictly  complied  with,  on  the  one  hand  how- 
'^ver  probable  or  even  certain  it  may  be  that  the  notice  cannot 
reach  such  party  in  time  to  enable  him  to  respond,  if  at  all,  or 
on  tlie  other  hand  even  though  he  has  actual  knowledge  or  per- 
sonal notice  of  tlie  proceedings  though  not  in  the  manner  pre- 
scribed by  law.  See  Lishman  v.  Perry,  7  Haw.  266;  Yizzard 
t\  Taylor,  97  Ind.  90;  Otis  v.  Epperson,  88  Mo.  131;  Wade, 
Notice,  Sec.  1030.  Moreover  if  the  statute  permits  publication 
in  certain  papers  only,  that  would  tend  to  lead  people  to  look  for 
such  notices  in  such  papers  only. 

The  difficulty  in  this  case,  however,  arises,  not  from 'what 
appears  on  the  record,  but  from  what  it  is  taken  for  granted  the 
court  knows  or  is  supposed  to  have  judicial  knowledge  of,  to  the 
effect  that  the  papers  named  in  the  statute,  not  many  years  after 
the  enactment  of  the  statute,  not  onlv  ceased  to  be  controlled  . 
by  the  (jovemment,  if  they  were  so  controlled  when  the  statute 
was  enacted,  but  ceased  to  exist  under  the  names  set  forth  in  the 
statute,  and  that  it  has  been  the  practice  during  much  if  not  all 
of  the  time  since  for  the  trial  judges  to  order  publication  in 
cases  of  this  kind  in  other  j)ai)ers.  Hence  the  arguments  of  con- 
temfmraneous  and  continuous  construction  and  hardship  ai-e 
urged. 

AVe  are  not  aware  that  anv  one  ever  doubted  that  strict  com- 
plianco  w^lh  the  statute  was  necessary'  so  long  as  the  papers 
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named  therein  were  under  the  same  control  and  bore  the  same 
names  as  when  the  statute  was  enacted.  Nor  do  we  know  how 
long  after  that  change  occurred  it  was  that  a  departure  from  the 
statute  began  to  be  made.  We  believe  that  for  some  time  at 
least  the  publication  continued  to  be  made  in  papers  which  there 
is  some  reason  to  believe  were  the  same  papers  though  published 
under  different  names,  viz:  the  "Hawaiian  Gazette"  and  the 
"Kuokoa."  If  so,  there  is  much  ground  for  argument  that  such 
service  was  a  sufficient  compliance  with  the  statute.  See  Sage 
i\  Cmtral  R.  R,  Co.,  99  U.  S.  334;  Perkins  v.  Keller,  43  Mich. 
53;  Wilkermn  i\  E iters,  114  Mo.  245;  Reimer  r.  Newel,  47 
Minn.  237;  Isaacs  r.  Shaft iteJc,  12  Vt.  668.  This  is  on  the 
theory  that  the  newspapei*s  designated  by  the  statute  continued 
to  be  the  same  newspapers,  just  as  a  person  or  corporation  would 
continue  to  be  the  same  person  or  corporation,  notwithstanding 
a  change  of  name.  And  yet  it  was  held  in  Bussey  r.  Leavitfy 
12  Me.  378,  that  the  notice  was  insufficient  where  the  statute* 
required  publication  in  the  newspaper  of  the  public  printer  to 
the  stat^,  and  such  paper  namely,  tlie  "Portland  Advertiser  and 
Gazette  of  Maine,"  had  ceased  to  be  the  public  newspaper  of 
such  printer.  And  since  the  statute  of  1892  (Civ.  L.  Sec.  1153), 
as  we  recently  held  in  Winstow  v.  Winslow.  ante,  498,  notices 
in  cases  of  this  kind  could  be  published  in  any  newspaper  select- 
ed by  the  party  or  his  attorney,  provided  they  were  published 
in  the  appropriate  languages  and  had  been  shown  to  and  de- 
clared by  the  Sui>reme  Court  to  be  newspapers  of  general  cir- 
culation. But  in  the  present  case  the  papers  were  neither  con- 
tinuances under  different  names  of  the  papers  mentioned  in  the 
statute  nor  such  as  were  selected  by  the  libellant  or  her  attorney 
or  shown  to  or  declared  by  the  Supreme  Court  to  be  of  general 
circulation.  Just  how  many  divorces  have  been  granted  by  the 
trial  courts  under  circumstances  like  the  present  we  do  not 
know.  Counsel  in  his  brief  enumerates  eleven  such  cases  heard 
by  four  different  Circuit  Judges  during  the  last  four  years.  W(? 
presume  there  were  others  in  previous  years.  What  the  result 
will  be  in  resi>ect  of  such  cases — as  to  proj)erty  rights,  legitimacy 
of  children,  liability  to  criminal  prosecution,  &c. — if  we  do  not 


600  FEBRUARY,  1903. 

uphold  the  jurisdiction  in  cases  of  this  kind  when  there  has  been 
no  service  such  as  is  required  by  the  statute,  we  cannot  say. 
The  Legislature  could  doubtless  by  further  legislation  prevent 
or  cure  some  of  the  results,  and  we  can  only  hope  that  the  others 
will  not  prove  of  great  consequence.  We  should  gladly  uphold 
the  jurisdiction  if  we  could.  But  neither  of  the  arguments 
made,  nor  any  other  that  occurs  to  us,  would  warrant  us  in  doing 
so.  The  argument  of  hardship,  while  it  would  be  sufficient  to 
cause  us  to  lean  one  way  in  a  case  of  doubt,  does  not  authorize 
us  to  legislate  when  there  is  no  doubt.  The  argument  of  con- 
temporaneous and  long  continued  construction  also,  assuming 
that  the  departure  from  the  law  was  contemporaneous  and  suffi- 
ciently long  continued,  does  not  apply  in  cases  like  the  present 
where  the  statute  is  explicit  and  does  not  admit  of  construction. 
To  uphold  the  jurisdiction  in  this  case  would  require  us  to  hold 
in  effect — that  not  only  in  divorce  cases  but  in  all  cases  in  which 
.  service  by  publication  may  be  authorized  by  a  statute,  the  trial 
judge  may  use  his  discretion  and  allow  service  by  publication 
in  a  manner  contrary  to  the  statute,  if  there  is  a  statute,  or  in 
such  manner  as  he  pleases,  if  there  is  no  statute.  But  that  would 
be  contrary  both  to  previous  decisions  of  this  court  and  to  the 
unanimous  opinions  of  other  courts.  In  former  years  Circuit 
Judges  not  infrequently  distributed  estates  on  petitions  and 
notices  for  appointment  of  administrators,  and  distributed  real 
estate  as  well  as  personal  estate  on  final  distribution,  but  this 
court  has  not  upheld  the  exercise  of  such  jurisdiction.  Kaili- 
ami  V,  Lumai,  8  Haw.  508;  Smith  v,  Ilanuikua  Mill  Co.  13 
Haw.  245.  There  are  some  questions  so  well  settled  and  so 
fundamental  and  far  reaching  in  their  nature  as  not  to  be  over- 
turned by  the  error  even  of  a  number  of  Circuit  Judges  for  a 
period  of  years.  The  case  is  practically  the  same  now  as  it  would 
be  if  the  newspapers  specified  in  the  statute  had  not  ceased  to 
exist  under  their  former  names.  If  the  statute  could  not  be  de- 
parted from  Avhen  there  were  papers  that  answei'ed  the  descrip- 
tion in  the  statute,  the  cessation  of  those  papers  could  not  confer 
jurisdiction  to  do  so  thereafter.  To  hold  otherwise  would  be 
not  only  to  go  counter  to  the  current  of  decisions  both  here  and 
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elsewhere  but  also  to  open  the  way  for  the  perpetration  of  in- 
justice in  future  cases  by  permitting  them  to  be  heard  and  de- 
termined without  legal  notice  to  interested  parties. 

The  exception  is  overruled  and  the  order  excepted  to  affirmed. 

T.  McGants  Stewart  for  libellant 

A.  S.  Humphreys^  amicus  curiae,     . 


HAWAIIAN  COMMERCIAL  AND  SUGAR  COMPANY, 
LIMITED  V.  TAX  ASSESSOR  AND  COLLECTOR. 

Appeal  fkom  Tax  Appeal  Court,  Fiest  Taxation  Divisiok. 

SuBmTTED  January  5,  1903.         Decided  February  19,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  value  of  sugar  mills,  buildings  and  a  plantation  railroad  discarded 
on  account  of  the  erection  of  larger  mill  at  a  different  location  and 

the  construction  of  a  different  railroad  connected  therewith,  is  not 
a*  loss  ''actually  sustained  during  the  year  incurred  in  trade,  or 
arising  from  loss  by  fire  not  covered  by  insurance,  or  losses  other- 
wise actually  incurred,*'  and  cannot  be  deducted  in  computing  the 
net  income  of  the  plantation  subject  to  taxation  under  the  Incoma 
Tax  law  of  the  Tenitory.     (Act  20,  Session  Laws,  1901). 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

This  is  an  appeal  by  the  Tax  Assessor  of  the  1st  Taxation 
Division  of  the  Territory  from  the  decision  of  the  Tax  Appeal 
Court  sustaining  the  contention  of  the  Hawaiian  Commercial 
and  Sugar  Company,  Limited,  a  corporation,  in  making  certain 
deductions  from  its  gross  income  as  "losses"  incurred  in  business 
under  the  Territorial  Income  Tax  law,  Act  20,  Session  Laws, 
1901,  for  the  year  preceding  July  1st,  1902. 

Tbe  return  having  been  prepared  in  the  principal  office  of  the 
company  at  San  Francisco,  California,  shows  a  gross  income  for 
the  period  of  $1,821,022.48  and  deduction  of  $1,830,075.43  and 
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loss  of  $9,052.95  and  no  taxable  income  for  the  year.  Included 
in  the  amount  deducted  was  $270,444.72  that  the  assessor  claim- 
ed was  not  properly  a  "loss"  and  was  subject  to  the  tax  under 
the  law.  This  amount  as  found  by  the  Tax  Court  and  allowed 
to  be  deducted  from  the  gross  income  as  "losses  otherwise  actu- 
ally incurred"  was  composed  of  three  items: 

"For  loss  on  Old  Mill  and  Mill  Buildings $150,749.52 

"       "     "     "     Buildings 10,000.00 

"       "     "     "     Railroad  property 109,695.20 


$270,444.72 
It  appears  that  the  Hawaiian  Commercial  and  Sugar  Com- 
pany, Limited,  is  the  owner  and  operator  of  an  extensive  sugar 
plantation  located  on  the  Island  of  Maui,  in  this  Territory;  that 
the  plantation  has  been  in  successful  operation  since  1878  and  i^ 
and  has  been  fully  equipped  with  sugar  mill,  plantation  railroad 
and  all  the  appliances  necessary  to  the  operation  of  such  an  es- 
tate; that  in  recent  years,  under  the  present  management,  the 
area  of  cultivated  land  has  been  extended  and  the  output  of  the 
plantation  greatly  increased;  that  it  was  deemed  necessars'  by 
the  management  to  erect  a  new  and  larger  mill  at  a  more  central 
location  on  the  plantation  and  to  construct  a  new  railroad  cap- 
able of  sustaining  increased  traffic;  that  a  new  mill  was  erected 
at  a  different  location  and  a  new  standard  gitage  railroad  was 
constructed — the  old  railroad  being  a  narrow  gauge  was  inade- 
quate to  meet  the  demands  of  transportation  on  the  plantation; 
.  that  the  old  mill  and  railroad  were  oi>erated  and  in  good  condi- 
tion until  the  new  mill  was  started  about  Januarv^  29,  1902, 
and  some  of  the  machiners^  of  the  old  mill,  valued  at  about 
$90,000.00  was  use<l  in  the  equipment  of  the  new  and  al)out 
$12,000.00  in  addition  was  realized  from  the  sale  of  other  prop- 
erty from  the  old  mill  and  about  $15,000.00  dollars  was  realized 
from  sale  of  railroad  proi)erty;  and  all  of  the  buildings  of  the 
old  mill  and  the  balance  of  the  machinery  of  the  mill  and  rail- 
road  is  practically  worthless,  but  it  docs  not  appear  how  long 
the  mill  building  and  railroad  had  been  in  use;  that  it  would 
cost  to  equip  a  new  mill  and  railroad  such  as  that  abandoned 
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something  like  $850,000.00  and  that  as  is  estimated  very  little 
more  will  be  realized  from  the  balance  of  this  property  and  the 
Tax  Court  found  that  it  is  a  loss  as  complete  as  "if  it  had  been 
destroyed  by  fire"  and  that  the  loss  was  occasioned  by  "business 
necessity;"  that  it  was  business  prudence  and  forethought  that 
caused  new  improvements  to  be  made  to  meet  the  increased 
production  and  that  the  loss  occasioned  by  the  necessity  of 
abandoning  a  part  of  the  old  property  was  a  "loss  otherwise 
actually  incurred"  in  connection  with  the  business  within  the 
meaning  of  Section  4  of  the  Income  Tax  law  and  allowed  the 
deduction  as  claimed. 

The  evidence  clearly  established  the  fact  that  these  changes 
made  on  the  plantation  caused  an  abandonment  of  a  great  deal 
of  property  but  the  question  presented  by  the  appeal  is,  Was 
this  a  loss  within  the  meaning  of  the  Income  Tax  statute  author- 
izing certain  enumerated  losses  to  be  deducted? 

Section  2  of  the  Act  prescribes  that  "there  shall  be  levied, 
assessed,  collected  and  paid  annually,  except  as  hereinafter  pro- 
vided, a  tax  of  two  per  cent,  on  the  net  profit  or  income  above 
actual  operating  and  business  expenses,  from  all  property  owneil, 
and  every  business,  trade,  employment  or  vocation  carried  on 
in  the  Territory  of  Hawaii,  of  all  corporations  doing  business 
for  profit  in  the  Territory,"  etc. 

Section  4  reads  in  part:  "The  net  profits  or  income  of  all 
corporations  shall  include  the  amounts  paid  or  payable  to,  or 
distributed  or  distributable  among  shareholdei's  from  any  fund 
or  account,  or  carried  to  the  account  of  any  fund  or  used  for 
constniction,  enlargement  of  plants,  or  any  other  expenditure 
or  investment  paid  from  the  net  annual  profits  made  or  acquired 
by  said  corporation.  In  computing  incomes,  the  necessary  ex- 
penses actually  incurred  in  carrying  on  any  business,  trade,  pro- 
fession or  occupation  or  in  managing  any  property,  shall  be  de- 
ducted, and  also  all  interest  paid  by  such  corporation  on  existing 
indebtedness.  *  *  *  also  all  losses  actuallv  sustained  dur- 
ing  the  year  incurred  in  trade  or  arising  from  losses  by  fire  not 
covered  by  insurance,  or  losses  otherwise  actually  incurred.  Pro- 
vided, that  no  deduction  shall  be  made  for  any  amount  paid 
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for  new  buildings,    permanent    impravements  or    betterments 
made  to  increase  the  value  of  any  property  or  estate." 

The  Tax  Court  relied  on  the  case  of  Grmit  v.  Hartford  d 
N.  H,  Ry.  Co.y  93  U.  S.  225,  in  support  of  its  judgment.  In 
that  case  the  question  arose  under  the  U.  S.  Income  Tax  Law 
of  1864.  The  assessor  claimed  that  $56,712.60  used  by  the  rail- 
road company  in  the  construction  of  a  new  stone  bridge  over  a 
river  to  replace  a  cheap  and  unsafe  wooden  bridge  was  fairly 
to  be  regarded  as  "profits  used  in  construction"  within  the  mean- 
ing of  section  122  of  that  statute  and  taxable  as  income.  The 
court  after  stating  that  the  company  having  returned  their  gross 
earnings  over  and  above  current  expenses  for  the  period  and 
paid  the  tax  thereon,  had  fully  complied  with  the  law,  say  "The 
object  of  the  law  was  to  impose  a  tax  on  net  income,  or  profits, 
only;  that  that  cannot  be  regarded  as  net  income,  or  profits, 
which  is  required  and  expended  to  keep  the  property  up  in  its 
usual  condition  proper  for  operation.  Such  expenditure  is  pro- 
perly classed  with  repairs,  which  are  a  part  of  the  current  ex- 
penses. If  a  railroad  company  should  make  a  second  track  where 
they  had  but  a  simple  track  before,  this  would  be  a  betterment 
or  jjermanent  improvement,  and,  if  paid  for  out  of  the  earnings, 
would  be  fairly  characterized  as  ^profits  used  in  construction.' 
The  works  of  the  company  would  have  an  additional  value  to 
what  they  had  before,  with  an  increased  capacity  for  producing 
future  profits.  This  kind  of  expenditure  is  what  Congress  meant 
to  reach."  It  is  admitted  that  the  new  mill  and  railroad  en- 
hance the  value  of  the  plantation  and  increase  its  capacity  for 
producing  future  profits.  This  admission  brings  the  case  squarely 
within  the  rule  above  announced  and  condemns  the  decision  of 
the  Tax  Court.  After  the  construction  of  the  new  mill  and  new 
railroad  the  company  had  two  mills  and  two  railroads.  The  fact 
that  it  had  use  for  only  the  new  mill  and  new  railroad  and 
voluntarily  abandoned  the  old  ones  does  not  make  the  value  or 
cost  of  replacing  the  abandoned  proj^erty  a  "loss"  and  deductible 
from  the  taxable  income  under  this  law. 

A  case  more  nearly  analagous  to  that  at  bar  is  Caltness  Iron 
Company  v.  Block,  G  L.  R.  App.  Cases,  315,  324,  325,  wherein 
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the  House  of  Lords  affirmed  the  judgment  of  the  lower  court 
in  refusing  to  permit  a  deduction  from  income  taxable  under 
the  Income  Tax  law  of  England,  of  an  amount  claimed  by  a  coal 
company  expended  during  the  year  in  digging  pits,  necessary 
to  reach  the  deposits  of  coal,  which  became  useless  during  the 
year  by  reason  of  the  exhaustion  of  the  coal  reached  by  such 
pits.  Lord  Penzance  said:  "The  words  ^profits  received  there- 
from,' in  this  connection,  means,  I  think,  the  entire  profit  de- 
rived from  the  ^mine,'  deducting  the  cost  of  working  it,  not  the 
cost  of  making  it"  and  gave  the  following  illustration  of  thQ 
principle:  "A  pit  sunk  to  approach  the  mineral  underground 
is  not  unlike  a  road  made  above  ground,  from  the  pit's  mouth 
to  the  highway,  as  a  means  of  transporting  the  mineral  to  the 
market.  If  a  man  were  possessed  of  such  a  mine  and  such  a 
road,  it  would  be  true  that  as  the  mineral  was  gradually  worked 
out,  the  road  and  the  capital  involved  in  making  it,  would 
gradually  be  exhausted  and  lost;  but  the  decaying  character  of 
the  property  would  not  make  it  the  less  subject  to  be  taxed, 
according  to  its  value  or  the  profit  obtained  by  using  it,  as  long 
as  the  mineral  lasted."    p.  327. 

The  digging  of  new  pits  as  the  coal  reached  by  the  old  ones 
became  exhausted,  was  a  "business  necessity"  on  the  part  of  the 
coal  company  as  mucli  as  the  erection  of  a  new  mill  and  the 
building  a  new  railroad  on  the  part  of  the  Hawaiian  Commercial 
and  Sugar  Company  when  the  old  ones  became  inadequate  to 
answer  the  demands  of  the  plantation.  The  money  expended  in 
making  the  pits  that  had  become  useless  was  as  effectively  "lost" 
as  that  expended  in  the  old  mill,  Buildings  and  railroad  rendered 
useless  by  the  substitution  for  them  of  the  new  and  modem  ap- 
pliances. 

The  word  ^'loss,"  and  its  plural  "losses,"  used  in  the  statute 
is  not  a  technical  term  of  art  or  trade  but  a  simple  word  in  com- 
mon use.  There  is  nothing  to  indicate  that  these  words  are  used 
in  the  statute  to  express  any  other  than  their  ordinary  meaning.* 
The  dictionary  definition  of  the  noun,  "loss,"  is  "failure  to  hold^ 
keep,  or  preserve  what  one  has  had  in  possession;  deprivation 
of  that  which  one  has  had;  as  the  loss  of  money  by  gaming; 
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I0B8  of  health  or  reputation;  loss  of  children;  opposed  to  gain." 
(Cent  Die.)  The  central  idea  in  each  of  these  definitions  is  in- 
voluntary parting  with  a  thing.  If  property  is  lost  it  has  passed 
from  the  control  and  out  of  the  possession  of  the  loser.  No 
one  can  lose  property  and  still  have  it  in  his  possession  and  be 
conscious  of  the  fact  that  he  has  it  There  is  a  difference  be- 
tween lost  and  abandoned  property,  still  the  actual  loss  to  the 
owner  may  be  the  same  in  each  case.  It  cannot  be  seriously 
contended  that  if  a  person  voluntarily  abandons  property  the 
value  or  original  cost  of  such  property  is  a  loss  within  the  inten- 
tion of  the  Income  statute. 

The  evidence  also  shows  that  there  were  two  mills  in  the  old 
buildings  and  that  one  of  them  was  not  in  use  at  the  time  of 
the  completion  of  the  new  mill  but  it  does  not  appear  what  was 
the  value  of  the  unused  mill  nor  when  it  ceased  to  be  used.  Even 
on  the  theory  of  the  Tax  Appeal  Court  the  loss  for  this  unused 
mill,  whatever  it  was,  occurred  when  its  use  ceased  and  could 
not  now  be  deducted  as  a  loss  unless  it  was  shown  that  it  wns 
abandoned  during  the  year  for  which  the  return  is  made. 

When  the  new  mill  and  railroad  came  into  use  the  old  mill, 
building  and  railroad  did  not  part  company  with  the  taxpayer, 
but  were  still  in  its  possession  and  control.  This  property  had 
not  been  consumed  "by  fire"  or  lost  "as  a  ship  at  sea,"  If  it  did 
not  possess  the  same  value  to  the  company  as  before,  it  was  for 
the  reason  that  it  had  become  useless  since  better  appliances  had 
taken  its  place.  If  the  Hawaiian  Commercial  and » Sugar  Com- 
pany, Limited,  had  used  the  property  or  had  needed  its  use  and 
been  able  to  make  the  same  use  of  it  as  formerly  the  property 
would  have  been  of  the  same  value,  after  as  before  the  substi- 
tution of  the  new  appliances,  but  since  the  company  no  longer 
needed  the  use  of  the  property,  from  its  view  point,  there  was 
depreciation  in  its  value  and  great  "loss."  This  was  not  a  loss 
however,  "actually  sustained  during  the  year  incurred  in  trade," 
or  by  fire,  or  "otherwise  actually  incurred,"  within  the  meaning 
and  intent  of  the  statute. 

Advance  in  the  price  of  property  cannot  be  taken  into  account 
in  estimating  "net  income"  subject  to  taxation,  for  any  particu- 
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lar  year,  under  an  income  tax  law.  Or  ay  v.  Darlington^  15 
Wall.  63.  The  converse  of  this  proposition  follows  that  depre- 
ciation in  the  value  of  property  cannot  be  considered  for  like 
purposes. 

We  are  of  opinion  that  the  Tax  Appeal  Court  was  in  error 
in  its  decision  and  that  the  same  ought  to  be  reversed  and  that 
the  net  income  of  the  Hawaiian  Commercial  and  Sugar  Com- 
pany subject  to  taxation  for  the  period  ought  to  be  fixed  at 
$291,675.81.  It  is  so  ordered. 

Smith  &  Ijcivis  and  L.  J,  Warren  for  Hawaiian  Commercial 
&  Sugar  Co.,  Ltd. 

Robertson  d  Wilder  for  Assessor. 


JESSE  MAKAINAI  v,  GOO  WAN  HOY. 

JLSSE  MAKAINAl  v.  GOO  WAX  HOY. 

Appeals  froai  District  Magistrate,  Honolulu. 

Submitted  January  8,  1903.  Decided  February  19,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  War  Revenue  Tax  law  of  1898,  (30  TJ.  S.  St  L.  p.  462)  being 
operative  In  this  Territory,  it  was  not  error  for  a  District  Magis- 
trate to  refuse  to  render  Judgment  on  a  promissory  note  not 
stamped  as  required  by  that    statute. 

OPINION  OF  THE  COURT  BY  GALBRAITH,  J. 

The  plaintiff  commerced  separate  suits  in  the  P5«tviet  Court 
of  Honolulu  on  two  promissory  notes  bearing  date,  January  10, 
1901,  one  due  in  six  and  the  other  in  twelve  months  after  date, 
executed  by  the  defendant  and  payable  to  the  pbintiff  for  the 
sum  of  $250.  The  District  Magistrate  found  in  one  case  that 
the  note  sued  on  was  not  ^^properly  stamped"  as  required  by  the 
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United  States  Internal  Revenue  Law  of  1898,  and  in  the  other 
the  finding  was  that  the  note  was  not  "properly  stamped"  and 
that  the  stamps  on  the  note  were  not  ^'properly  cancelled"  and 
gave  judgment  in  each  case  for  the  defendant  for  costs  and  at^ 
tomeys'  commission.  The  plaintiff  appealed  on  points  of  law. 
The  two  cases  involving  the  same  point  were  argued  and  submit- 
ted together. 

The  stamps  attached  to  each  of  the  notes  were  suflB.cient  in 
amount  but  those  attached  to  one  note  bore  cancellation,  "Bishop 
&  Co.,  Jan.  12,  1900,"  a  date  almost  one  year  prior  to  the  date 
of  the  note,  and  on  the  other  note  the  stamps  were  cancelled 
by  cross  mark  of  pen  and  ink  without  date  or  initials. 

It  does  not  appear  whether  the  District  Magistrate  found  that 
the  failure  to  "properly  stamp"  and  "properly  cancel"  the 
stamps  was  due  to  an  intention  to  avoid  tlie  payment  of  the  tax 
and  defraud  the  government  of  the  revenue  or  was  an  omission 
arising  from  carelessness  or  ignorance,  or  wether  he  found  that 
the  notes  were  "invalid  and  of  no  effect"  under  Section  13  or 
were  merely  not  competent  evidence  imder  Section  7  of  the  Act. 

It  is  contended  on  behalf  of  the  appellant  that  the  District 
Magistrate  acted  on  the  theory  that  the  notes  were  incompetent 
evidence  under  this  Revenue  law  providing  that  no  instrument 
not  stamped  as  required  by  its  term^  shall  be  competent  evidence 
in  any  court  and  that  the  rule  of  evidence  thus  prescribed  does 
not  apply  to  the  St^te  and  Territorial  Courts  but  is  applicable 
only  to  the  Federal  Courts.  On  this  one  proposition  the  ai>pellant 
relies  to  sustain  the  appeal.  In  support  of  this  contention  the 
case  of  Sttvall  v,  Slocum^  37  So.  E.  481,  is  cited,  wherein  tlie 
Supreme  Court  of  Georgia  passes  upon  the  same  question  raised 
in  tlH?se  cases.  In  that  case  the  lower  court  overruled  an  objec- 
tion to  the  admission  of  a  lease  in  evidence  on  the  ground  that 
it  had  not  been  stamped  as  required  by  the  United  States  in- 
ternal revenue  law  of  1898.  In  sustaining  this  ruling  the 
Supreme  Court  said  that  the  provision  of  the  Act  prescribing 
that  an  unstamped  instrument  "shall  not  be  competent  evidence 
in  any  court,"  laid  do^vn  a  rule  of  e^adence  for  the  Federal 
Courts;  that  Congress  had  no  power  to  make  rules  of  evidence 
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for  the  State  Courts  and  that  it  did  not  appear  from  this  Act 
that  it  was  the  intention  of  Congress  to  go  further  on  this  line 
than  to  prohibit  unstamped  instruments  from  being  admitted 
as  evidence  in  the  Federal  Courts;  that  the  Federal  Courts  de- 
rived all  their  powers  from  Federal  laws  and  Congress  had  full 
and  complete  power  to  legislate  respecting  the  procedure  in  such 
courts  but  that  as  the  State  Courts  derived  all  of  their  authority 
from  the  State  constitution  and  laws  Congress  could  not  prescribe 
rules  of  evidence  for  them.  It  must  be  admitted  that  this  deci- 
sion is  supported  by  the  decided  weight  of  authority.  Carpenter 
V.  Smelling^  97  Mass.  452;  Qreen  v.  Holiody^  101  id.  213; 
Griffin  v,  Rmny,  35  Conn.  239;  Haight  v.  Orist,  6  K  C.  739; 
Knox  V.  BosHj  (Nev.)  48  L.  E.  A.  305;  Gasidy  v.  St.  Germain^ 
46  (E.  I.)  AU.  35. 

It  does  not  follow  from  this  admission,  however,  that  the  ai>- 
pellant's  contention  is  correct.  His  theory  entirely  overlooks 
the  difference  in  the  relation  that  the  states  and  their  courts  and 
the  territories  and  their  courts  sustain  to  the  Federal  govern- 
ment The  state,  being  an  independent  sovereignty  within  its 
sphere,  makes  its  own  constitution  and  laws,  creates  its  own 
courts  and  fixes  their  jurisdiction;  while  a  territory,  being  a  poli- 
tical dependency  under  the  absolute  control  and  dominion  of 
Congress,  its  organic  law  is  made  by  Congress  and  its  courts  and 
their  jurisdiction  and  procedure  is  defined  by  the  same  power. 
First  Natimal  Bank  v,  YanktoYty  101  U.  S.  129;  Patterson  v. 
Gile,  1  Colo.  200. 

In  this  last  case  the  Supreme  Court  of  Colorado,  in  passing 
on  this  question,  said:  "As  a  territory,  we  derive  our  political 
existence  and  every  political  right  and  privilege  that  we  enjoy 
from  the  general  government,  and  therefore  we  cannot  deny 
the  power  of  that  government  to  legislate  upon  this  subject  in 
this  way  as  did  the  Supreme  Courts  of  Illinois  and  Massachu- 
setts." *  *  *  ^'We  recognize  the  power  of  Congress  to 
enact  this  law,  and,  according  to  the  one  hundred  and  sixty- 
third  section  of  the  act,  we  will  require  every  instrument  to  be 
stamped  according  to  the  provisions  of  the  act  before  it  is  used 
as  evidence."  id.  p.  204. 
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It  follows  that  the  cont^^ntion  of  appellant  cannot  be  sustained 
and  that  the  District  Magistrate  did  not  err  in  holding  that  the 
II.  S.  Internal  Revenue  law  of  1898,  was  in  force  in  this  Terri- 
tory at  the  time  of  the  execution  of  said  notes  in  rendering  the 
judgment  complained  of. 

The  evidence  in  the  record  is  so  meager  that  it  would  be 
difficult  to  pasB  upon  the  question  of  "fraudulent  intent,"  dis- 
cussed at  some  length  in  brief  of  appellee,  and  since  this  ques- 
tion was  not  raised  or  pressed  by  appellant  we  do  not  feel  called 
upon  to  pass  upon  it  at  this  time. 

The  appeal  in  each  case  is  dismissed. 

Achi  &  Johnson  for  appellant 

Holmes  &  Stanley  and  Joseph  H.  Knight  for  appellee. 


TERRITORY  OF  HAWAII  v.  CIIEOXG  JIM  KONG. 

Exceptions  from  Circuit  Court,  Second  Circuit. 

Submitted  January  8,  1903.        Decided  February  20,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

The  exceptions  taken  in  this  case  to  the  verdict,  to  overniling  motion 
for  new  trial  and  to  refusal  to  give  instruction,  not  presenting  an^ 
prejudicial  error,  are  overruled. 

OPINION  OF  THE  CX)URT  BY  GALBRAITH,  J. 

At  the  June,  1902,  term  of  the  Circuit  Court  of  the  Second 
Circuit,  the  defendant  and  six  others  were  indicted  on  the  charge 
of  assault  and  battery  on  a  public  officer  in  the  discharge  and 
execution  of  his  duty,  under  section  61,  Penal  Laws.  All  were 
acquitted  by  the  jury  except  the  defendant  He  was  found 
guilty  and  sentenced  to  one  year's  imprisonment  at  hard  labor. 
He  comes  to  this  Court  by  bill  of  exceptions. 

The  offense  was  charged  to  have  been  committed  on  Sunday 
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the  29th  day  of  December,  1901,  at  the  Chinese  camp  on  Kihei 
Plantation,  Island  of  Maui. 

It  appears  from  the  evidence,  a  transcript  of  which  is  made  a 
part  of  the  record  by  the  bill  of  exceptions,  that  Santos,  the 
officer  assaulted,  was,  about  lunch  time  on  Sunday,  December 
29th,  at  the  Chinese  camp  of  the  plantation  and  heard  a  noise 
in  the  Chinese  dining  room;  that  he  immediately  rushed  in 
through  the  open  door  and  saw,  as  he  claimed,  these  Chinamen 
gambling  with  cards;  that  as  soon  as  the  Chinese  saw  him  they 
began  to  scatter;  that  some  jumped  out  of  tlie  window  and  othens 
escaped  through  the  door;  that  he  "grabbed"  four  of  them  and 
pulled  them  out  of  the  house;  that  two  of  these  were  docile  and 
made  no  resistance ;  that  two,  one  of  Avhom  was  the  defendant^ 
Jim  Kong,  resisted  and  succeeded  in  breaking  away;  that  tho 
defendant  called  to  his  fellow  countrymen  to  come  and  assist  in 
rescuing  the  two  held  by  the  officer;  that  when  some  distance 
from  the  building  over  near  the  railroad  the  defendant  and  his 
associates  threw  stones  at  the  officer  and  the  defendant  struck 
him  with  a  club  and  succeeded  in  rescuing  the  two  Chinamen; 
that  the  disturbance  developed  into  something  of  a  riot  but  sub- 
sided on  the  arrival  of  assistance  and  later  in  the  dav  the  de- 
fendants  were  arrested  and  taken  to  Wailuku;  that  the  officer 
was  not  seriously  injured  and  had  no  warrant  for  the  arrest  of 
the  defendants;  that  in  attempting  to  make  the  arrest  he  did 
not  declare  that  he  was  a  peace  officer  but  said  that  he  arrested 
them  for  "gambling  on  Sunday;"  that  the  assault  and  battery 
was  committed  some  time  after  the  attempted  arrest. 

The  court  in  its  charge  to  the  jury  quoted  the  statute  defining 
the  offense  of  "assault  and  battery  on  a  public  officer"  and  also 
the  definition  of  "assault"  and  of  "assault  and  battery"  and  then 
gave  a  general  instruction  about  the  jury  being  the  sole  judges 
of  the  evidence  and  the  weight  and  credit  to  be  attached  to  it, 
etc.  The  defendant  asked  two  instructions  one  of  which  was 
given  and  the  other  was  not  a  correct  statement  of  the  law  and 
was  properly  refused.  While  the  charge  of  the  court  is  not  what 
it  should  have  been  the  defects  in  it  are  not  raised  by  the  excep- 
tions and  cannot  be  reviewed  at  this  time. 
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There  are  a  number  of  exceptions  embodied  in  tbe  bill  but 
it  will  not  be  necessarj'  to  consider  them  seriatim  since  only  two 
points  were  urged  at  argument  and  in  brief  by  the  defendant, 
(1)  That  the  officer  was  not  in  the  discharge  of  his  official  duty 
when  assaulted,  (2)  That  the  defendant  did  not  know  that  San- 
tos was  a  public  officer  and  had  no  intention  of  hindering  or 
obstructing  him  in  the  discharge  of  his  official  duty. 

Wo  assume  that  the  jury  found  against  the  contention  of 
the  defendant  on  each  of  these  points.  The  evidence  is  amplt 
to  sustain  such  finding.  It  is  possible,  at  the  time  of  the  attempt 
to  make  the  arrest  in  the  eating  house,  that  the  defendant  did 
not  know  that  Santos  was  a  policeman,  but  want  of  such  know- 
ledge cannot  be  claimed  for  him  at  the  time  of  the  assault  near 
the  railroad  track.  Prior  to  that  time  he  had  escaped  from  the 
officer  and  had  rallied  his  countrymen  for  the  purpose  of  rescu- 
ing the  two  Chinamen  from  custody.  Tlie  officer  was  sounding 
his  police  whistle,  and  calling  for  help,  and  the  assault,  ap- 
parently, was  committed  with  the  intent  to  obstruct  and  hinder 
the  policeman  in  the  discharge  of  his  duty.  'No  prejudicial  error 
is  presented  by  the  bill  of  exceptions. 

The  exceptions  are  overruled. 

J.  L.  Cokii  and  Kinueijy  McCkmahan  it  Bigelow  for  appel- 
lant. 

Juo.  W.  Cathcarty  Deputy  Attorney-General  for  Territory. 


JOHX  D.  PARIS  r.  J.  A.  MAGOOX,  Administrator  of  the 

Estate  of  A.  Fernandez,  deceased. 

Exceptions  fuom  CiRCurr  Court,  First  Circuit. 

Submitted  January  8,  1903.        Decided  February  24,  1903. 

Frear,  C J.,  Galbraith  and  Perry,  JJ. 

A  decree  dismissing  a  bill  for  the  specific  performance  of  a  contract  ifl 
not  a  bar  to  a  subsequent  action  for  damages  for  a  breach  of  the 
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contract,  when  it  appears  that  the  question  of  damages  was  not 
raised  in  the  former  suit  and  that  the  decree  was  not  hased  on  any 
ground  that  showed  there  was  no  light  of  action  under  the  con- 
tract. 
An  administrator  may  he  liable  in  damages  for  a  breach  of  contract 
occurring  before  the  death  of  his  decedent,  even  though  the  con- 
tract is  of  a  nature  personal  to  such  decedent. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

Of  the  many  exceptions  talcen  only  those  that  have  been 
argued  will  be  considered. 

The  first  exception  is  to  the  overruling  of  the  defenJant'^i 
plea  of  res  adjudicata.  This  is  an  action  for  damag»>:  against 
an  administrator  for  a  breach  by  his  decedent  of  a  con+tact  for 
the  sale  of  cattle  and  leases  constituting  a  ranch.  It  is  contended 
that  there  can  be  no  recoven'-  in  this  action  for  damages  because 
this  matter  was  adjudicat^ed  in  a  former  suit  in  equity  for  specific 
performance.  It  does  not  appear  that  there  was  any  prayer  for 
dsmages  or  adjudication  of  the  question  of  damages  in  that  sait 
as  a  mode  of  relief  either  incidental  or  alternative  ^o  tliat  of 
specific  performance.  In  that  suit  the  Circuit  Judge  denied 
specific  performance  of  the  portion  of  the  contract  relating  to 
the  cattle  but  granted  it  as  to  the  leases,  but  on  appeal  tliis  Court 
reversed  the  decrce,  holding  that  there  could  be  no  specific  per- 
formance as  to  the  cattle  because  the  method  of  ascertaining  tlic 
amount  to  bo  paid  for  them  involved  personal  acts  of  the  vendor 
and  tlie  vendor  had  died,  and  that  there  could  be  no  specific  per- 
formance as  to  tlio  leases  because  the  contract  was  entire  and 
the  agreement  as  to  the  leases  alone  was  a  minor  part  of  the 
contract.  Paris  r.  Grelgj  12  Haw.  274.  Tlie  contention  seems 
to  be  that  tliis  matter  of  damages  must  be  regarded  as  concluded 
by  the  decree  in  that  suit  dismissing  the  bill,  on  the  principle 
that  a  decision  is  decisive  not  only  of  everj^thing  that  was  liti- 
gated but  also  of  ever^^thirig  that  might  have  been  litigated  in 
the  case.  This  question  was  gone  into  so  fully  in  Haw,  Com. 
&  Siig.  Co.  V.  Waihiku  Sug.  Co.  ante,  50,  that  it  will  be  un- 
necessary to  consider  it  at  length  here.  Suffice  it  to  say  that 
that  principle  applies  to  intermediate  matters,  whether  litigated 
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or  not,  so  far  as  the  ultimate  matter  decided  is  concerned  and 
not  either  to  intermediate  matters  or  to  other  ultimate  matters 
not  in  fact  litigated.  If  the  bill  in  the  former  suit  had  been 
dismissed  because  there  was  no  contract  or  for  any  other  reason 
that  showed  that  there  was  no  right  of  action  at  all,  or  if  tho 
matter  of  damages  as  a  question  of  alternative  relief  had  been 
litigated  and  decided  the  case  might  be  different.  Even  if 
damages  had  been  prayed  alternatively,  but  the  court  had  de- 
clined to  go  into  that  question  it  wbuld  not  be  res  adjudi^xita. 
That  the  mere  dismissal  of  a  bill  for  specific  performance,  at 
least  where  as  here  it  affirmatively  appears  that  the  question 
of  damages  was  not  raised  at  all,  does  not  bar  an  action  for 
damages  for  a  breach  of  the  contract,  seems  to  be  generally 
acknowledged.  1  Story,  Eq.  Juris.  Sec.  769;  2  Van  Fleet, 
Form.  Adj.  886;  Pom.,  Contr.,  Sec.  475;  Ballon  i\  Billings^ 
136  Mass.  307;  Vaict4^r  t\  Bacm^  89  Ind.  565;  Smith  v.  Slicp- 
herd,  36  la.  253;  Rentier  i\  Sharp,  23  X.  J.  Eq.  274;  Beck  v. 
Allismi,  50  N.  Y.  366.  The  case  of  Stickney  v.  Ooudy,  132  111. 
213,  relied  on  by  the  defendant,  also  supports  this  view. 

The  next  exception  was  to  the  admission  in  evidence  of  the 
contract  for  the  alleged  breach  of  which  the  action  was  brought. 
The  grounds  urged  in  support  of  the  objection  to  this  evidence 
were  stated  in  various  ways  but  in  substance  thev  all  amount  to 
this,  that  the  performance  of  the  contract,  particularly  with 
reference  to  the  ascertainment  of  the  amount  to  be  paid  for  the 
cattle,  dei)onded  on  the  personal  act  of  the  vendor  and  that, 
since  he  died  before  that  amount  was  ascertained,  there  can  be 
no  right  of  action  against  his  administrator,  in  other  words,  that 
tho  contract  died  with  him.  The  answer  to  this  is  that  the  action 
is  not  l)rought  for  a  breach  that  occurred  after  the  vendor's 
deatli,  hut  for  a  breach  alleged  to  have  occurred  before  his 
death.  Sc^o  Paris  r.  Grcif/,  supra,  at  lyage  283.  The  price  for 
the  cattle  was  to  be  ten  dollars  a  head  for  all  that  were  over  one 
montli  old  and  tliat  were  strong  and  healthy.  They  were  to  be 
driven  by  the  vendor  and  counted  by  both  vendor  and  vendee. 
Tliey  were  so  driven  and  so  counted  to  the  number  of  964  and 
then  turned  out.     Tho  vendor  claimed  that  there  were  four 
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hundred  more  undriven.  The  vendee  conceded  that  there  were 
one  hundred  more,  which  he  would  pay  for  mthout  a  further 
drive,  and  offered  to  pay  for  the  Avhole  alleged  four  hundred 
more  without  a  further  drive  if  the  vendor  would  guarantee  that 
number.  The  vendor  declined  to  guarantee  that  number  or  to 
make  a  further  drive.  The  plaintiff  in  this  action  waived  all 
damages  as  to  cattle  over  the  number,  964,  actually  driven  and 
counted. 

The  only  remaining  exception  relied  on  was  to  the  refusal  to 
direct  a  verdict  for  the  defendant  because  the  plaintiff  had  not 
tendered  to  the  vendor  the  expenses  of  a  second  drive.  We  are 
unable  to  perceive  on  what  theory  such  a  tender  was  required. 

The  exceptions  are  overruled. 

Kinney,  Ballon  &  McClanahan  for  plaintiff. 

J.  A,  Magoon  and  J.  Lightfoot  for  defendant. 


THE    TERRITOEY    OF    HAWAII    v.    WONG    SHUI 

KING. 

Exceptions  fbom  Cibcuit  Couet,  Fiest  Cieotiit. 
Submitted  November  20,  1902.  Decided  Mabch  17,  1903. 

Frear,  C.J.,  Gaujraith  and  Perry,  J  J. 

On  appeal  from  a  conviction  by  a  District  Court  of  the  offfinse  of  libel 
in  the  second  degree,  the  defendent  moved  in  the  Circuit  Ooiirt, 
before  trial,  for  a  discharge  for  the  want  of  a  sufficient  complaint. 
The  alleged  libellous  article  was  set  out  in  the  complaint  with 
certain  Innuendoes.  A  part  of  the  language  of  the  article  was 
admittedly  libellous  per  se.  Held,  that  the  motion  was  properly 
denied,  even  assuming  that  the  remainder  of  the  language  used 
was  libellous  only  when  read  in  the  light  of  extrinsic  facts  and  that 
there  were  ao  sufficient  averments  of  such  extrinsic  facts  and  no 
colloquia  connecting  the  language  with  such  facts. 
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The  article  named  the  person  libelled  by  his  proper  name.  Held,  that 
the  allegation  in  the  complaint  that  the  alleged  libellous  language 
was  used  of  and  concerning  the  complainant  was  a  sufficient 
colloquium. 

In  a  prosecution  for  libel  under  Chapter  32  of  the  Penal  Laws  It  is  not 
a  ground  for  discharge  that  no  witness  other  than  the  complainant 
testified  that  he  understood  that  the  alleged  libellous  language  was 
used  of  and  concerning  the  complainant.  That  fact.  If  essential  to 
be  proved,  may  be  found  by  the  Jury  from  other  evidence. 

Held,  that  in  this  case  there  was  testimony  of  witnesses  other  than  the 
complainant  as  well  as  other  evidence  sufficient  to  support  a  finding 
that  the  article  in  question  was  understood  by  those  who  read  It 
and  yfho  knew  the  complainant  and  the  circumstances  surround- 
ing him  as  referring  to  'him. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 
(Galbralth,  J.,  dissenting.) 

In  the  District  Court,  of  Honoluhi,  the  follownng  charge  was 
entered  against  the  defendant  and  two  others: 

"Paon  Kwai  Leung,  of  Honohilu,  Island  of  Oahu,  being  duly 
sworn  says: 

"That  Wong  Shui  King,  Sze  To  Yook  and  Won  Kow,  being 
persons  of  envious  and  e\'il  and  wicked  mind,  maliciously, 
wickedly  and  unlawfully  contriving  and  intending  to  injure, 
oppress  and  vilify  one  Peon  Kwai  Leung,  this  affiant,  and  to 
bring  him  into  contempt,  scandal,  infamy  and  disgrace,  on  the 
23rd  day  of  September,  in  the  year  of  our  Lord,  nineteen  hun- 
dred and  one,  at  Honolulu,  in  the  Island  of  Oahu,  in  the  Terri- 
tory of  Hawaii,  did  falsely  and  maliciously  print  and  publish 
and  cause  and  procure  to  be  printed  and  published  in  a  certain 
newspaper  then  and  there  printed  and  published  in  the  Chinese 
language,  called  the  Sun  Chung  Kwock  Bo,  a  certain  false,  scan- 
dalous, malicious  and  defamatory  libel,  containing  divers  false, 
scandalous,  malicious  and  defamatory  matters  of  and  concerning 
the  said  Poon  Kwai  Leung,  according  to  the  tenor  following:  " 
(Here  is  inserted  a  copy  of  the  alleged  libellous  language  in 
Chinese)   "which  being  translated  into  the  English  language 
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were  and  are  the  same  signification  and  meaning  as  the  English 
words  following: 

"  ^At  the  present  time  men's  minds  are  not  as  they  were  in 
ancient  times.  But  as  a  snake  tries  to  devour  an  elephant  it 
cannot  compare  with  Poon  Kwai  Leung  (meaning  that  said  Poon 
Kwai  Leung,  this  affiant,  is  not  as  honest  as  the  men  of  ancient 
times  and  that  said  Poon  Kwai  Leung,  this  aflfiiant,  is  endeavor- 
ing to  gorge  himself  and  fill  his,  said  Poon  Kwai  Leung's, 
pockets  with  other  people's  money  in  a  dishonest,  fraudulent 
and  reprehensible  manner).  Why  is  this?  I  will  now  narrate 
about  this  person  (meaning  said  Poon  Kwai  Leung,  this  affiant) 
so  that  the  numerous  friends  (meaning  the  Chinese  people)  and 
virtuous  men  can  judge  whether  it  is  accordingly,  or  otherwise. 
This  i)erson  (meaning  Poon  Kwai  Leung,  this  affiant)  has  not 
been  in  Honolulu  very  long  and  depending  on  the  support  of 
Consul  Yang  (meaning  Yang  Wei  Pin,  His  Imperial  Chinese 
Majesty's  Consul  at  Honolulu)  was  nominated  to  attend  to  the 
claims  of  various  friends  in  this  city  (meaning  that  the  said 
Poon  Kwai  Leung,  this  affiant,  had  been  appointed  by  said 
Yang  Wei  Pin,  as  such  Consul,  to  prepare  and  attend  to  claims 
for  losses  sustained  by  Chinese  residents  of  Honolulu,  aforesaid, 
by  reason  of  certain  fires  originated  and  started  by  and  under  the 
order  and  authority  of  the  Board  of  Health,  in  suppressing  the 
alleged  bubonic  plague,  during  the  months  of  November  and 
December,  A.  D.  1899,  and  the  months  of  Januarj',  February, 
March  and  April,  A.  D.  1900,  before  the  Fire  Claims  Commis- 
sion of  the  Territory  of  Hawaii).  This  is  just  the  same  as 
'He  has  prepared  a  sword  to  slay  people  before  he  has  ascended 
the  throne,'  exactlv  as  what  was  done  bv  Mew  Chin  and  Lau 
Ching  Yin  (meaning  that  Poon  Kwai  I^ung,'  this  affiant,  had, 
previous  to  his  appointment  by  the  said  Yang  Wei  Pin,  Consul 
as  aforesaid,  intended  and  designed  to  swindle  and  defraud  the 
claimants  for  losses  sustained  by  reason  of  the  fires  originated 
and  started  as  aforesaid. 

"  'But  as  regards  the  cases  which  have  been  heard  in  the  near 
past  (meaning  such  claims  for  losses  sustained  by  reason  of  the 
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fires  originated  and  started  as  aforesaid  which  have  been  recently 
heard  by  said  Fire  Claims  Commission)  some  of  the  various 
friends  (meaning  the  Chinese  people)  may  have  been  in  the 
country  toAvns  and  some  at  Ewa,  Waianae,  Waialua  and  Koolau, 
and  wheoa  they  heard  of  the  hearing  they  strove  to  get  first  for 
fear  that  they  would  be  left  behind  and  came  to  the  city  to  wait 
for  the  hearing. 

"  'But  imexpectedly  he  (meaning  Boon  Kwai  Leung,  this 
afllant)  was  only  taking  care  to  fill  his  (meaning  Boon  Kwai 
Leung's,  this  affiant's)  pocket.  Those  (meaning  such  claimants) 
who  gave  him  (meaning  Boon  Kwai  Leung,  this  affiant)  money, 
were  summoned  to  be  heard  very  quickly  and  those  (meaning 
such  claimants)  who  had  no  money  to  give  him  (meaning  Boon 
Kwai  Leung,  this  affiant)  were  delayed  for  a  long  time,  simply 
seeking  to  waste  their  time  (meaning  to  charge  thereby  and  did 
charge  thereby  that  Boon  Kwai  Leung,  this  affiant,  was  guilty 
of  bribery  and  of  accepting  bribes  to  advance  and  expedite  the 
hearing  and  consideration  of  causes  before  a  court  of  record  of 
the  Territory  of  Hawaii.) 

"  'In  my  opinion  Consul  Yang  (meaning  said  Yang  Wei 
Bin)  has  fleshy  eyes  without  eyeballs  (meaning  that  said  Yang 
Wei  Bin  was  sightless  and  blind  and  without  judgment)  to 
appoint  this  man  (meaning  Boon  Kwai  Leung,  this  affiant)  to 
attend  to  this  matter  (meaning  the  claims  for  losses  aforesaid) 
and  thus  waste  the  time  of  all  friends  (meaning  the  Chinese 
people). 

"  'Besides  he  (meaning  Boon  Kwai  Leung,  this  affiant) 
receives  a  salary  of  two  hundred  dollars  per  month.  What 
ability  has  this  man  (meaning  Boon  Kwai  Leung,  this  affiant) 
to  receive  such  a  salary  ?  If  you  inquire  into  this  person's  (mean- 
ing Boon  Kwai  Lounges,  this  affiant's)  ability  there  are  in  this 
city  innumerable  persons  with  such  ability  (meaning  to  charge 
thereby  and  did  charge  thereby  that  this  affiant,  Boon  Kwai 
Leung,  w^as  incompetent  and  incapable  of  filling  the  position  to 
which  he  had  been  appointed  by  said  Yang  Wei  Bin). 

"  *But  in  attending  to  this  matter  if  he  (meaning  Boon  Kwai 
Leung,  this  affiant)  acted  honestly,  the  claimants  would  be  satis- 
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fied  if  he  (meaning  Pooti  Kwai  Leung,  this  affiant)  received 
even  a  little  more  than  two  hundred  dollars  salary  (meaning  to 
charge  thereby  and  did  charge  thereby  that  said  Poon  Kwai 
Ijoung,  this  affiant,  was  dishonest  and  fraudulent  and  had  dis- 
honestly and  fraudulently  obtained  a  large  sum  of  money  from 
said  claimants  in  addition  to  the  salary  which  was  paid  to  him  by 
said  Yang  Wei  Pin  for  his  services). 

"  'As  regards  this  man's  (meaning  Poon  Kwai  Leung's,  this 
affiant's)  conduct,  I  do  not  blame  Wong,  Fong  and  Ng  for 
stating  in  their  article  published  heretofore  that  he  (meaning 
Poon  Kwai  Leung,  this  affiant)  is  one  of  those  who  have  uncon- 
scientious hearts  and  one  of  a  class  that  blackmails  jKJoples  by 
false  representations. 

'*  *I  hope  that  friends  (meaning  the  Chinese  people)  who  have 
fire  claims  will  be  on  the  alert  and  bear  in  mind  not  to  enter  his 
(meaning  Poon  Kwai  Leung's,  this  affiant's)  trap. 

'*  'I  purjwsely  publish  this  for  public  information. 

''  -Dated  this  2nd  day  of  September,  A.  D.  1901. 

Youn*  trulv, 

Won  Kow,  AVriter.' 

"Which  said  false,  scandalous,  malicious  and  defamatory  libel 
the  said  Wong  Shui  King,  Sze  To  Yook  and  Won  Kow  did 
then  publish  to  the  great  damage,  scandal  and  disgrace  of  the 
said  Poon  Kwai  Leung,  this  affiant,  contrary  to  the  form,  force 
and  effect  of  the  statute  in  such  eases  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  Territory  of 
Ilawxii." 

The  defendant  was  convicted  of  the  oflfense  of  libel  in  the 
second  degree  and  sentenced.  From  the  judgment  of  the  IHs- 
trict  Court  an  appeal  was  taken  to  the  Circuit  Court  of  the  First 
Circuit.  The  jury  also  rendered  a  verdict  of  guilty  of  libel  in 
the  second  degree.  During  the  course  of  the  proceedings  had  in 
the  Circuit  Court  a  numlDcr  of  excej)tions  were  noted,  by  the 
defendant  and  later  incorporated  into  a  bill,  but  of  these  four 
only  are  now  relied  upon.     They  are,  (1)  to  the  denial  of  a 
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motion  to  discharge  for  want  of  a  sufficient  complaint,  which 
motion  was  presented  before  the  trial,  (2)  to  the  denial  of  a 
motion,  made  at  the  close  of  the  case  for  the  prosecution,  '*that 
non-«uit  be  entered  on  the  ground  that  there  has  been  no  proof 
of  the  innuendo  laid  in  the  complaint  connecting  the  complain- 
ing witness  with  the  publication  coraplained  of,  (3)  to  the  ver- 
dict, as  being  contrary  to  the  law  and  the  evidence  and  the 
weight  of  the  evidence,  and  (4)  to  the  overruling  of  a  motion  for 
a  new  trial  based  on  the  same  alleged  errors.  In  support  of  the 
motion  to  discharge  it  is  argued  that  the  language  complained 
of,  with  but  one  exception  is  not  libellous  per  se  but  becomes 
libellous  only  when  read  in  the  light  of  extrinsic  facts,  that  tlie 
charge  contains  neither  averments  of  such  extrinsic  facts  nor 
colloquia  connecting  the  words  used  with  such  facts,  and  that 
the  innuendoes  alone  cannot  add  to  the  meaning  of  the  langu-age 
in  question.  Whatever  the  law  may  be  on  this  subject, — much 
of  it  would  seem  to  have  been  settled  in  the  case  of  Prov.  Qo^H. 
V,  Smithy  9  llaw.  257 — the  fact  remains  that,  as  conceded  by 
counsel  for  the  defendant,  a  part  of  the  language  complained  of 
(this  is  the  exception  just  referred  to)  is  in  itself  libellous.  "As 
regards  this  man's  conduct,  I  do  not  blame  Wong,  Fong  and  l^g 
for  stating  in  their  article  published  heretofore  that  he  is  one 
of  those  who  have  unconscientious  hearts  and  one  of  a  class  that 
blackmails  peoples  by  false  representations."  These  words  are 
unambifi^ious.  There  is  no  room  for  construction.  Neither 
averments  of  extrinsic  facts  nor  colhquia  are  needed  to  make 
their  meaning  plain.  They  are  within  the  statutory  definition  of 
a  libel  (Section  209,  Penal  Laws),  for  they  are  such  as,  if  false, 
directly  tend  to  injure  the  fame,  reputation  and  good  name  of 
another  ix?rson  and  to  bring  him  into  disgrace,  abhorence, 
odium,  contempt  or  ridicule,  or  to  cause  him  to  be  excluded  from 
society." 

It  is  further  contended  with  reference  to  the  last  quoted  por- 
tion of  the  article  that  the  charge  contains  no  averment  or 
colloquium  showing  that  the  words  apply  to  the  Poon  Kwai 
Leung  who  is  the  complainant,  and  also  that  it  does  not  appear 
from  the  article  itself  whether  "this  man"  who  is  said  to  be  "one 
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of  a  class  that  blackmails''  refers  to  the  Poon  Kwai  Leung  there- 
in mentioned  or  to  "Consul  Yang."  Taking  this  last  contention 
first  and  assuming  (the  view  most  favorable  for  the  defendant) 
that  this  question  of  construction  was  one  to  be  finally  deter- 
mined by  the  jury,  we  can  simply  say  that  the  words  "this  man" 
iis  used  in  the  article  are  at  least  capable  of  the  construction  that 
they  refer  to  Poon  Kwai -Leung  and  not  to  Consul  Yang.  As  to 
the  other,  the  charge  doe^,  in  our  opinion,  sufficiently  set  forth 
that  the  complainant  is  the  one  of  whom  the  alleged  libellous 
words- Avere  used.  See  Miller  r.  Parish^  8  I*ick.  ^^3,  385; 
Hanson  v.  Qlobe  Newspaper  Co,,  159  Mass.  293,  296.  The 
complaint  is  in  part  as  follows:  ^Toon  Kwai  Leung,  of  Hono- 
lulu, Island  of  Oahu,     *     *     *     says:   that  Wong  Shui  King 

*  *  *  maliciously  *  *  *  intending  to  injure,  op- 
press and  vilify  one  Poon  Kwai  Leung,  this  affiant,  and  to  bring 
him  into  contempt,  *  *  *  did  maliciously  print  and  pub- 
lish *  *  *  a  certain  false  *  *  *  libel,  containing 
divers  false,  scandalous,  malicious  and  defamatory  matters  of 
and  concerning  the  said  Poon  Kwai  Leung,  according  to  the 
tenor  following:  *  *  *  which  said  *  *  *  libel  the 
said  *  *  *  did  then  publish  to  the  great  damage,  scandal 
and  disgrace  of  the  said  Poon  Kwai  Leung,  this  affiant."  The 
colloquium  is  in  the  technical  phrase  often  employed,  "of  and 
concerning."  The  allegation  is  of  the  fact;  the  e^^dence  sup- 
porting the  allegation  need  not  be  recited  in  the  complaint 

The  technical  objection  to  the  motion  for  non-suit,  that  such 
a  motion  cannot  properly  be  made  in  a  criminal  case,  need  not 
be  passed  upon.  What  has  been  said  on  the  first  point  concern- 
ing averments  and  volloquia  to  show  the  libellous  meaning  of 
those  portions  of  the  article  which  might  otherwise  be  deemed 
ambiguous  or  not  libellous  on  their  face,  applies  equally  to  this 
branch  of  the  case.  The  only  other  points  made  by  counsel 
are  that  no  evidence  was  adduced  tending  to  show  that  any 
person  other  than  the  complainant  read  the  alleged  libellous 
language  and  undei-stood  it  to  refer  to  the  complainant  and  that 
the  evidence  adduced  was  insufficient  to  support  a  finding  that 
the  language  was  used  of  and  concerning  the  plaintiff. 
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There  was  ample  evidence  tending  to  sliow  that  at  the  date 
in  question  the  newspaper  *^Siin  Chung  Kwock  Bo"  was  one  of 
general  circulation  in  Honolulu  and  on  the  other  islands  and 
that  in  its  regular  issue  of  that  date  the  article  complained  of 
appeared. 

The  complainant  testified  that  he  was  the  Poon  Kwai  Leung 
refen'ed  to  in  the  article.  He  also  gave  testimony  tending  to 
show  that  at  the  date  of  the  publication  he  was  interprefter  and 
translator  for  the  Chinese  Consul  in  Honolulu,  that  prior  to  that 
time  he  had  been  appointed  "to  take  charge  of  the  Chinese  Fire 
Claims,"  that  about  26^  of  said  claims  had  been  presented  to 
him,  that  for  about  26  days  he  had  been  engaged  in  preparing 
such  claims  for  the  claimants,  and  that  his  salary  for  a  part  of 
the  tim.e  was  $200  a  month.  The  portion  of  the  article  trans- 
lated in  tlie  complaint  as  meaning  "the  claims"  (of  various 
friends)  was  testified  to  by  some  of  the  witnesses  for  the  prose- 
cution as  meaning  "the  fire  claims."  We  think  that  therc  was 
euflicient  evidence  to  support  the  finding  of  the  jury  that  the 
Poon  Kwai  Leung  referred  to  in  the  article  was  the  com- 
plainant. 

It  is  immaterial  that  thoe^  who  did  not  know  the  plaintiff 
did  not  understand  that  the  libel  referred  to  him.  Whether  or 
not  those  who  did  know  him,  his  occupation  and  other  circum- 
fitances  surroimding  him  and  who  read  the  article,  would  so 
understand  it,  is  a  question  of  fact  to  be  determined  by  tlie  jury, 
but  for  its  determination  the  direct  testimony  of  those  who  read 
it  is  not  essential.  Other  evidence  may  suffice  for  the  purpote. 
Where,  as  in  this  case,  the  person  libelled  is  referred  to  by  his 
proper  name  and  his  occupation  and  salary  are  stated,  and  evi- 
dence ig  given  by  the  complainant  of  facts  tending  to  show 
that  such  description  applies  to  him,  a  finding  by  the  jury  that 
the  article  did  refer  to  him  and  that  it  would  naturally  be 
so  understood  by  those  who  knew  him,  can  not  be  set  aside  us 
being  contrary  to  the  evidence.  In  such  a  case,  the  elements  of 
the  statutory  offense  that  the  words  must  be  such  as  "directly 
tend  to  injure"  the  complainant's  fame  and  good  name  "and 
to  bring  him  into  contempt"  and  that  the  publishing  of  a  libel 
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is  the  maliciously  putting  of  it  into  circulation  "and  thereby  in 
fact  making  it  known  to  others,"  are  sufficiently  proven. 

Moreover,  can  it  bo  correctly  said  that  no  witness  other  than 
the  complainant  testified  that  he  had  read  the  article  and  that 
he  understood  it  to  refer  to  the  complainant?  Choo  Ho,  the 
editor  of  a  Chinese  newspaper,  after  testifying  that  he  had 
received,  as  usual,  a  copy  of  defendant's  paper  of  September  23, 
1901,  in  exchange,  "vvas  asked:  "Xow  was  there  any  article  in 
this  issue  that  you  saw  at  that  time,  about  Poon  Kwai  Leung? " 
to  which  he  answered,  "Yes,  Sir."  He  then  proceeded  to  trans- 
late the  article  in  question,  and  after  concluding  was  asked  by 
counsel  for  defendant,  ^^Is  what  is  said  in  that  article  true? " 
A.  "Yes,  Sir."  Q.,  on  re-direct:  "Did  you  mean  to  testify 
that  the  article  atx)ut  Poon  Kwai  Leung  was  true?  "  A.  "Yes, 
Sir."  Q.  "Are  the  matters  and  statements  in  that  paper  true?  " 
A.  "Xo."  Yet  Kai,  editor  of  a  Chinese  newspaper,  was  thus 
examined:  Q.  "Do  you  get  copies"  (of  the  Sun  Chung  Kwoek 
Bo)  "in  exchange  for  that  of  your  paper?  "  A.  "Yes,  Sir."  Q. 
"On  Sept  23,  1001,  did  you  get  copies  of  that?"  A.  "Yes,  Sir. 
I  have  kept  that."  Q.  "Do  you  remember  if  there  was  any 
article  in  the  paper  about  Poon  Kwai  Leung?  "  A.  "Yes.  Sir." 
Lin  Chin  Chow,  another  witness  for  the  prosecution,  answered 
in  the  affirmative  the  question,  "Do  you  rememl)ei'  seeing  in  it" 
(the  Sun  Cliung  Kwock  Bo  of  Sept.  23,  1901)  "an  article  about 
Poon  Kwai  Leung? " 

The  foregoing  testimony,  while  capable  of  the  constniction 
that  the  witnesses  undei^tood  by  the  words  Poon  Kwa:  Leung 
simply  the  Poon  Kwai  Leung  mentl-jiied  in  the  article  irres- 
pective of  any  thought  as  to  the  particular  individual  intended, 
is  nevertheless,  in  view  particularly  of  the  fact  that  the  com- 
plainant was  present  at  the  trial,  also  capable  of  the  construction 
that  in  the  use  of  that  name,  in  the  questions  put,  reference  was 
being  made  to  the  Poon  Kwai  Leung  who  wa.^  present  in  court 
and  that  the  witnesses  so  understood  the  questions  arid  answered 
accordingly.  The  interpretation  of  testimony  is  under  such  cir- 
cumstances a  matter  to  be  passed  upon  by  the  jury,  and  if  in  this 
case  the  jury  understood  the  witnesses  named  as  testifying  that 
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in  the  issue  of  the  paper  in  question  they  had  read  an  article 
relating  to  Poon  Kwai  Leung,  the  complainant,  and  that  article 
was  subsequently  identified  as  the  one  complained  of,  we  cannot 
say  that  the  jury  erred. 

The  motion  for  a  new  trial  presents  no  other  questions  which 
are  relied  upon. 

The  exceptions  are  overruled. 

W.  Austin  Whiting  and  Andretcs  &  Andrade  assisting  the 
prosecution. 

Kinneyy  Ballon  &  McClanahan  for  defendant. 

DISSENTING  OPINION  OF  GALBRAITH.  J. 

In  the  consideration  of  this  case  I  have  not  been  able  to 
close  my  eyes  to  the  fact,  so  patent  on  the  record,  that  the  prose- 
cution primarily  grew  out  of  and  is  pressed  by  a  feud  between 
two  rival  Chinese  Societies.  I  am  not  willing  to  dignify  "the 
English  as  she  is  wrote''  by  American  Chinese  by  holding  that 
the  publication  of  the  ambiguous,  symbolical  and  ungrammatical 
nonsense  sot  out  in  the  complaint  constitutes  a  crime  under  the 
laws  of  this  Territory  and  to  affirm  a  sentence  of  thirty  days  at 
hard  labor  against  the  defendant  for  publishing  the  same. 

The  record  bristles  with  evidence  pointing  to  the  conclusion 
that  the  strong  arm  of  tlie  criminal  law  was  not  invoked  in  this 
instance  to  redress  a  wrong  against  society,  to  restrain  the  enemy 
of  private  morals  or  private  virtue,  but  to  humiliate,  harass  and 
oppress  a  personal  enemy.  Under  such  circumstances,  it  seems 
to  me,  that  an  appellate  court,  at  least,  should  scrutinize  the 
record  with  extreme  care,  and  ought  to  resolve  every  reasonable 
doubt  in  favor  of  the  liberty  of  the  subject.  , 

The  alleged  libel  was  Amtten  by  a  room  boy  at  a  local  hotel 
and  given  to  his  friend,  the  defendant,  who  is  manager  of  a 
Chinese  newspaper,  the  organ  of  the  Bow  Wong  Society.  The 
article  was  published  in  Chinese  characters  at  advertising  rates. 
The  prosecuting  witness  is  a  member  of  the  Consul's  party. 

To  constitute  the  offense  of  criminal  libel  under  the  statute 
of  tliis  Territory  the  publication  in  writing,  print  or  character, 
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etc.,  must,  if  false,  "directly  tend  to  injure  the  fame,  reputation 
and  good  name  of  another  person,  and  to  bring  him  into  dis- 
grace, abhorence,  odium,  hatred,  contempt  or  ridicule,  or  to 
cause  him  to  be  excluded  from  society.'^  Before  the  thing  writ- 
ten or  printed  and  published  can  "directly  tend  to  injure  the 
fame,"  etc,  of  any  person  it  must  convey  a  definite  meaning 
and  be  capable  of  being  understood  by  those  versed  in  the  writ- 
ing, signs  or  characters  in  which  it  is  given.  It  is  scarcely  necesr 
sary  to  cite  authorities  to  establish  the  propostoin  that  if  the 
Avriting,  sign  or  character  in  which  the  alleged  libellous  matter 
cannot  be  predicated  upon  it.  It  must  speak  in  one  language 
and  convey  one  and  the  same  idea  to  the  initiated  in  the  language, 
employed, 
ployed. 

Applying  this  test  to  the  publication  in  question  the  charge 
of  criminal  libel  cannot  be  sustained.  The  Chinese  characters 
U5td  in  the  publication  did  not  have  a  definite  and  understood 
meaning  even  to  experts  in  the  language.  Five  witnesses  for 
the  prosecution  testified  that  they  were  competent  Chinese  and 
English  scholars  and  could  correctly  translate  from  Chinese  into 
English  and  no  two  of  these  translations  are  the  same.  Four 
of  these  witnesses  translated  the  heading  of  the  publication  and 
each  makes  it  read  different  from  the  other.  See  Yet  Kai  says 
that  it  should  be  translated,  "Things  are  not  just."  Lin  Chin 
Chow  says:  "Seeing  things  not  fair."  Li  Cheung  (the  official 
court  interpreter)  says  "Taking  part  of  the  injured."  While 
Poon  Quai  Leong,  the  prosecuting  witness,  says,  "Seeing  mat- 
ters are  not  just."  The  translations  of  the  body  of  the  article  is 
given  by  five  witnesses  and  no  two  of  them  give  the  same  transr 
lation  or  exactly  agree  with  that  given  in  the  complaint.  This 
difference  is  clearly  illustrated  in  the  several  translations  of  the 
only  part  of  the  publication  that  is  alleged  to  be  libellous  per  se. 
Cho  Ho,  the  first  witness  who  qualifies  as  an  expert  translator, 
gives  it  as  follows: 

"I  do  not  blame  them  for  having  argument  with  liini  and 
stating  he  does  his  work  dishonestly  and  accusing  people  of  cer- 
tain tilings.    I  do  not  blame  Wong  for  having  argued  about  this 

40— D. 
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matter  stating  that  he  has  no  mercy  or  pity,  man  without  con- 


science." 


The  second  witness  See  Yet  Kai  gives  it  thus: 

^^Threo  men  by  the  name  of  Wong,  Fong  and  Xg  publivshe*! 
in  the  paper  some  time  ago  that  he  ha^  no  conscience  to  force 
people  by  misrepresentation.  The  thing  was  not  so  and  the  man 
was  forced  to  say  it  was  so,  and  so  this  Wong,  Kwong  and  Ng 
has  known  him  before,  and  I  hope  that  all  friends  will  look  out 
for  to  enter  his  trap,  so  T  tell  you  all  about  this." 

While  Liu  Chin  Chow,  swears  that  it  should  be  translated 
thus: 

"In  regard  to  this  man's  conduct  I  do  not  blame  W^ong,  Fong 
and  Ng  in  writing  argument,  stating  that  he  is  one  of  those  who 
have  no  conscience  and  one  of  those  who  extorts  by  force,  and 
falsely  accuses  people.  That  is  can  be  seen  that  Wong,  Fong 
and  Ng  had  experience  to  forsee  this.  I  hope  friends  who  liad 
claims  be  careful  and  keep  this  in  mind  and  not  to  enter  his 
trap." 

U'he  fourth  witness  Li  Cheung  translates  it  in  this  way: 

*^In  regard  to  this  man's  character  I  do  not  blame  Wong,  Fong 
and  Xg  for  stating  in  their  article  heretofore  that  he  is  one  of 
those,  who  has  no  conscientious  heart  and  of  the  heai-t  who 
blackmail." 

And  the  prosecuting  witness  makes  it  read  in  English  thus: 

"But  as  regards  this  man's  character  or  conduct  I  do  not 
blame  Wong,  Fong  and  Xg  for  stating  in  their  written  article 
that  he  is  one  of  those  who  has  unconscientious  hearts  and  one  of 
those  who  blackmails  people  by  false  representations.  From  this 
it  can  be  seen  that  brothers  AVong,  Fong  and  Xg  can  clearly 
forsee  this.  I  hope  that  friends  who  have  claims  vnW  bear  in 
mind  and  be  on  the  alert  not  to  enter  his  trap." 

Xot  one  of  these  several  translations  agrees  in  every  particu- 
lar with  that  set  out  in  the  complaint  and  each  one  varies  more 
or  less  from  the  others.  From  these  facts  the  conclusion  is 
inevitable  that  to  each  of  the  witnesses  who  read  the  publication 
it  spoke  a  different  story.  How  can  any  court  find,  as  a  matter 
«of  law,  that  characters  capable  of  so  many  different  translations 
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and  whose  meaning  is  so  uncertain  can  be  the  subject  of  crim- 
inal libel?    I  do  not  believe  that  any  court  ought  so  to  find. 

If  the  Circuit  Judge  overruled  the  motion  for  non-6uit  made 
at  the  close  of  the  prosecution's  evidence  on  the  ground  that 
that  was  not  a  proper  motion  in  a  criminal  case,  I  am  inclined  to 
agree  with  him  and  concur  with  the  majority  in  overrulng  the 
exception  taken  thereto.  However,  the  exception  to  the  over- 
ruling the  motion  for  a  new  trial  ought  to  be  sustained,  the  ver- 
dict set  aside  and  the  defendant  discharged. 


J.  HAYASHI,  Plaintiff,  v.  F.  IWATA,  doing  busineee  under 
the  name  of  Kibi  Shoten,  Defendant,  and  THE 
PHOENIX  liVSUKANCE  COMPANY  OF  BROOK- 
LYN, NEW  YORK,  Garnishee. 

ExOfiPTIONS  FBOM  CiRCUIT   CoURT,  FiRST  ClROITIT. 

SuBMiTFED  November  25,  1902.        Decided  March  17,  1903. 

Freab,  C.J.,  Galbraith  and  Perry,  JJ. 

A  copy  of  a  summons  that  does  not  have  th<e  impress  of  the  seal  or 
the  signature  of  the  clerk  of  the  court,  when  issued  from  a  cou^t 
of  record  and  delivered  to  a  garnishee,  Is  defective  in  substance. 
Such  defect  cannot  be  corrected  by  amendment. 

OPINION  OP  THE  COURT  BY  GALBRAITH,  J. 

The  single  exception  presented  by  the  plaintiff  was  to  the 
ruling  of  the  Circuit  Judge  sustaining  the  motion  of  the  defen- 
dant to  set  aside  the  service  attempted  U>  bo  made  on  the  gar- , 
nishee. 

The  plaintiff  commenced  an  action  in  assumpsit  in  the  Circuit 
Court  against  the  defendant,  F.  Iwata,  doing  business  as  Kibi 
Shoten,  and  the  Phoenix  Insurance  Company,  of  Brooklyn,  New 
York,  as  garnishee.  It  appears  that  summons  was  regularly 
issued  and  served  on  the  defendant  and  an  attempt  was  made  to 
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serve  the  local  agent  of  the  garnishee.  The  return  of  the  sheriflF 
as  to  this  service  is  as  follows:  "Served  the  within  summons  on 
The  Phoenix  Insumce  Company  of  Brooklyn,  New  York,  there- 
in named  as  garnishee,  through  C.  J.  Hutchins,  its  agent,  by 
leaving  with  him  a  true  and  attested  copy  thereof,  at  Honolulu, 
Island  of  Oahu,  Territory  of  Hawaii,  this  14th  day  of  October, 
A.  D.  1902,  at  3:25  o'clock  p.  m.    A.  M.  Brown,  High  Sheriff." 

The  garnishee  appeared  si)ecially  and  presented  a  motion  to 
set  aside  the  service  attempted  to  be  made  upon  it  on  the  ground 
that  the  certified  copy  of  the  summons  left  with  its  agent  did  not 
bear  the  impress  of  the  seal  of  the  court  or  the  signature  of  the 
clerk.  This  motion  was  supported  by  the  affidavit  of  C.  -T. 
Hutchics  averring  that  he  was  the  agent  of  the  said  Phoenix 
Insurance  Company  and  the  only  person  in  this  Territoiy  author- 
ized to  receive  service  for  it  and  that  A.  M.  Brown,  High 
Sheriff,  had  delivered  to  affiant  **as  and  for  a  certified  copy  of 
said  protended  original  garnishment  summons  a  certain  paper, 
which  is  hereto  attached  and  marked  'Exhibit  A'  and  that  no 
other  or  further  service  was  made  upon  said  garnishee  in  said 
cause."  "Exhibit  A,"  attached  to  the  affidavit  bore  neither  an 
impress  of  the  seal  of  the  court  nor  the  clerk's  signature. 

Under  the  law  in  this  Territory  a  summons  from  a  court  of 
record,  such  as  the  Circuit  Court,  must  be  issued  by  the  clerk, 
''under  the  seal  of  the  court,"  etc.  Section  1217,  Civil  Laws, 
Section  1102,  C.  L.,  relative  to  the  service  of  sum- 
mons as  amended  by  Act  5,  Laws  of  1898,  reads: 
"  Every  summons  issued  under  the  seal  of  a  court 
of  record  shall  be  served  by  the  high  sheriff,  or  his 
deputy,  or  a  sheriff  or  deputy  sheriff,  upon  the  defendant,  by  the 
deliver}"  to  him  of  a  certified  copy  thereof,  *****  or 
in  case  the  defendant  cannot  be  found,  by  leaving  such  certified 
copy  with  some  agent  or  person  transacting  the  business  of  the 
defendant,  or  at  the  defendant's  last  place  of  residence." 

The  provision  relating  to  garnishment  is  in  port  as  follows: 
"Whenever  the  goods  or  effects  of  a  debtor  are  concealed  in  the 
hands  of  his  attorney,  agent,  factor  or  trustee,  so  that  they  can- 
not be  foimd  to  be  attached  or  levied  upon,  or  when  debts  are 
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due  from  any  person  to  a  debtor,  any  creditor  may  bring  his 
action  against  such  debtor,  and  in  his  petition  for  process  may 
request  the  court  to  insert  therein  a  direction  to  the  officer 
serving  the  same,  to  leave  a  true  and  attested  copy  thereof  with 
such  attorney,  a^rent,  etc.  *  *  *  and  to  summons  such 
attorney,  agent,  etc.  *  *  *  to  appear  personally  upon  the 
day  or  term  mentioned  and  appointed  in  said  process  for  hearing 
the  said  cause,  and  then  and  there  on  oath  to  disclose  whether  he 
has,  or  at  the  time  said  copy  was  served,  had  any  of  the  goods 
and  effects  of  the  defendant  in  his  hands,"  etc.  *  *  *  Sec- 
tion 1710,  Civil  Laws. 

The  summons  left  with  the  garnishee's  agent  was  endorsed 
under  the  printed  words^  "Garnishee  Summons,"  "Issued  at  3:10 
o'clock  p.  m.,  October  15th,  1902.  J.  A.  Thompson,  Clerk,"  and 
across  its  face  was  the  following  certificate,  "I  hereby  certify 
the  within  summons  and  annexed  complaint  to  be  true  copies  of 
the  originals  on  file  in  said  court,  A.  M.  Brown,  High  Sheriff." 

It  is  contended  for  the  plaintiff  (1)  that  the  service  of  sum- 
mons on  the  garnishee  was  sufficient;  (2)  that  even,  if  it  were  not 
sufficient,  it  was  not  void  but  voidable  merely  and  tliat  leave  to 
amend  should  have  been  allowed. 

In  support  of  the  first  ipomt  it  is  argued  that  the  object  and 
purpose  of  a  summons  is  to  inform  the  person  to  whom  it  is 
delivered  of  the  commencement  of  an  action,  by  whom,  its  nature 
and  the  time  and  place  he  is  required  to  appear  and  answer 
or  plead  and  that  the  signature  of  the  clerk  under  the  endoi'se- 
ment  on  the  summons  shows  by  whom  the  same  was  issued  and 
that  this  summons  left  with  the  garnishee  fulfilled  all  of  these 
requirements  and  was  good  and  sufficient  This  argument  is  not 
sound  for  the  sufficient  reason  that  the  copy  of  tlie  summons 
served  on  the  garnishee  did  not  have  two  things  that  the  s:atute 
says  it  should  have  had,  i.  e.,  the  impress  of  the  seal  of  the 
court  and  the  signature  of  the  clerk. 

The  only  further  question  is,  were  those  defects  of  form 
merely  rendering  the  summons  voidable  and  subject  to  amend- 
ment on  request  or  were  they  of  substance  rendering  the  sum- 
mons absolutelv  void  and  the  sennce  of  no  force  and  effect. 
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The  claim  of  right  to  amend  the  summons  is  not  based  upon 
our  statutes  of  amendments  but  upon  the  broad  pv<>p»>sltion  of 
the  general  and  inherent  power  of  a  court  over  its  process.  Nor 
is  it  contended  that  if  the  omissions  are  of  the  substance  they  are 
subject  to  amendment. 

The  case  of  Miller  i\  7Ac<jler,  44  W.  Va.  484;  (also  67  Am. 
St.  Kepte.  777)  is  cited  as  a  controlling  authority  in  favor  of 
plaintiff's  contention.  An  examination  of  that  case  discloses 
that  it  was  a  suit  in  equity  wherein  an  attachment  had  issued.  A 
moton  to  quash  the  writ  ^vas  made  on  the  ground  that  the 
writ  had  not  been  signed  by  the  clerk  when  it  was  delivered  to 
the  sheriff  for  execution.  It  appears  that  the  writ  had  been 
signed  when  the  motion  was  made.  The  court  discusses  the 
case  on  the  supposition  that  the  writ  had  not  been  signed  by  the 
clerk  and  holds  that  this  was  an  inad venture  or  clerical  error  that 
did  not  render  the  writ  void  but  voidable  and  that  the  court  below 
should  have  permitted  an  amendment  under  its  general  and 
inherent  power  to  control  iti?  proccvss.  If  there  was  any  statute 
in  West  Virginia  defining  the  requisite  of  process  no  reference 
is  made  to  it  nor  is  ther  aii  intmation  that  the  suit  being  in  equity 
the  court  would  be  more  liberal  in  allowing  amendments  than 
a  court  of  Jaw  should  be.  Tliat  case  is  easily  distinguishable  from 
the  one  at  bar.  That  was  an  attachment  suit,  this  is  a  garnish- 
ment proi'ceiling  and  a  third  party  is  sought  tobe  brought  into 
court  by  the  process — that  was  a  suit  in  equity  and  this  is  an 
action  at  law  wherein  the  plaintiff  is  attempting  to  follow  a  stat- 
utory proceeding  without  complying  with  the  terms  of  the 
statute.  In  anv  event  the  reasoning  of  that  decision  does  not 
api)eal  to  me  with  such  force  that  I  am  willing  to  follow  it  as 
a  controlling  authority. 

In  the  State  of  Iowa  the  statute  (Sec.  3804,  McClain's  Code) 
provider  that  ^'actions  in  a  court  of  record  shall  be  commenced 
by  serving  tlie  defendant  with  a  notice  signed  by  the  plaintiff 
or  his  att(>nley^«"  and  this  notice  seems  to  take  the  place  of 
summons  in  this  jurisdiction.  The  Supreme  Court  there  held, 
in  a  case  where  the  service  was  made  by  delivers-  of  a  copy  of  the 
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notice  without  the  signature  of  the  plantiff  or  of  his  attorney^ 
that  the  court  acquired  no  jurisdiction  of  the  defendant.  The 
court  says  in  part:  "It  seems  clear  to  us  that,  unless  the  copies 
show  that  the  original  was  authenticated  by  the  signature  of  the 
plaintiff  or  his  attorneys  the  defendants  were  not  bound  to  recog- 
nize it  as  a  legal  notice.  They  knew  the  notice  only  as  shown 
by  the  copy,  and  surely,  had  the  original  been  as  these  copies 
representee!  it  to  be,  without  signature,  the  court  would  have 
refused  a  default  and  judgment.  Because  of  this  omission  it 
seems  to  us  that  it  is  clearly  a  case  of  no  service."  Hoiit  w 
iiklnner,  99  Iowa,  360,  365,  366. 

In  applying  the  same  rule  the  Supreme  Court  of  Texas  said: 
"A  defendant  may  know  that  a  suit  has  been  brought  against 
him,  yet  he  i.«  not  bound  to  take  action  imtil  he  has  been  duly 
served  with  a  process.  He  may  justly  conclude  that  the  court 
will  soc  tliat  he  has  been  duly  cited  before  acting  and  hence  is  not 
presumed  to  know  of  a  judgment  that  has  been  renderd  against 
him  without  jurisdiction.  A  proceeding  under  a  writ  of  garnish- 
ment is  no  exception  to  the  rule.  On  the  contrary  the  garnishee 
cannot  accept  serxace  or  voluntarily  answer  so  as  to  affect  the 
rights  of  the  defendant  in  the  original  suit  or  judgment  or  that 
of  his  creditors.  Tlie  wn'it  of  garnishment  takes  effect  so  as  to 
fix  a  prior  claim  upon  the  fund  whicli  is  sought  to  be  reached 
only  by  the  service  of  the  ^\Tit  in  the  manner  provided  by  law. 
Until  this  is  done  the  garnishee  can  not  be  in  any  manner  affected 
by  the  suit."  HarrvU  t\  The  Mexico  Cattle  Co.,  73  Tex.  612, 
616. 

If  the  attempt  to  serve  the  garnishee  was  not  simjily  defective 
but  was  no  ser\'ice  at  all  then  it  follows  as  a  matter  of  course 
that  there  could  be  no  amendment  for  in  the  latter  event  to  allow 
an  amendment  would  be  to  permit  the  substitution  of  service 
where  none  had  been  made.  "This  jwwer  of  amendment,"  said 
Judge  Choatc,  in  Brown  r.  Pond,  5  Fed.  Rep.  "can  only  be 
exercised  in  case?  where  the  court  has  acquired  jurisdiction  over 
the  defendant,  or  he  has  submitte<l  himself  to  the  jurisdiction." 
In  other  words  it  is  ix)wer  to  amend  a  defect  in  process.  There 
must  first  be  a  process  to  be  amende<l.    United  States  v.  Turner y 
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50  Fed.  734,  735.  '^The  summons  must  be  signed  by  the  clerk. 
Hifi  signature  is  a  matter  of  substance.  It  is  a  fundamental  part 
of  the  summons.  Without  it  there  is  no  summons."  Shaman 
f.  Htwty  52  Pac.  558,  559.  See  also  Ri(99€ll  v.  Craig,  10  Colo. 
Appl.  428;  Dtoight  v.  Mcrritt,  4  Fed.  614;  f^  S.  r.  Rose,  14 
Fed.  61. 

The  only  way  the  court  could  have  acquired  jurisdiction  over 
the  garnishee  and  the  pro]>erty  in  his  hands,  if  any,  was  by 
service  of  process  in  the  manner  prescribed  by  our  statute.  This 
was  not  done.  The  attempted  service  was  defective  in  substance 
and  was  no  service  and  the  court  had  no  power  to  permit  an 
amendment  of  the  defect. 
The  exception  is  overruled. 

W.  Austin  Whiting  and  C.  F.  demons  for  plaintiff. 

Humphreys,  Thompson  &  Watson  for  garnishee. 

CojsrouRRiNG  Opinion  by  Freab,  C.J. 

As  I  understand  it,  the  motion  to  set  aside  the  service  on  the 
garnishee  was  based  only  on  the  want  of  a  copy  of  the  signa- 
ture of  the  clerk  and  not  on  the  want  of  a  copy  of  the  seal,  but 
the  latter  will  have  to  be  considered  to  some  extent  in  disposing 
of  the  former  question.  Also  there  was  no  exception  to  the  re- 
fusal to  allow  an  amendment.  It  does  not  even  appear  except 
perhaps  by  inference  that  a  motion  to  amend  was  made. 

The  law  on  this  subject  is  in  a  very  unsatisfactoiy  state.  Many 
nice  distinctions  are  made  and  decisions  can  be  found  on  each 
side  of  almost  every  phase  of  the  subject  In  general  it  may  be 
said  that  the  law  is  more  strict  in  the  case  of  original  process 
(such  as  that  now  in  question)  than  in  the  case  of  mesne  process, 
and  in  the  case  of  summons  to  a  garnishee,  as  here,  than  in  the 
case  of  a  summons  to  a  defendant,  and  in  a  case  where  the  ques- 
tion is  raised  at  the  outset,  as  here,  than  where  it  is  not  raised 
until  after  judgment.  Some  courts  have  gone  so  far  as  to  hold 
that  the  want  of  a  seal  alone  in  a  summons  to  a  defendant  may 
be  taken  advantage  of  even  after  judgment,  and  upon  collateral 
attack,  as  in  Choate  v,  Spencer,  13  Mont.  127,  based  on  Ins. 
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Co.  t\  Ualkckj  6  Wall.  556.  The  author  of  a  note  on  that  case, 
in  40  Am.  St.  Eep.  431,  says  that  this  is  a  decision  that,  by 
sacrificing  substance  to  form,  "cannot  'but  make  the  judicious 
grieveV'  and  contends  that  the  decision  in  the  6th  of  Wall,  did 
not  go  quite  so  far,  but  he  seems  to  concede  on  the  same  page 
that  if  the  objection  were  taken  on  motion  or  plea  or  even  on 
appeal,  the  defect  could  not  be  cured  by  amendment. 

Undoubtedly  the  preva^iling  rule  formerly  whs,  and  perhaps 
still  is,  in  the  absence  of  statute,  that  the  omission  of  either  the 
seal  or  the  signature,  rendered  the  service  void.  The  better 
opinion  at  the  present  time,  however,  seems  to  be  that  if  either  is 
present  the  writ  may  be  amended  or  at  least  ought  to  be  amend- 
able as  to  the  other.  Divight  v.  Merritty  Fed.  Eep.  614;  Wolf-v. 
Cook,  40  Fed.  Rep.  432.  The  object  of  the  signature  and  seal 
is  to  show  that  the  summons  issued  from  the  court,  and  the  pres- 
ence of  one  is  sufficient  to  furnish  something  to  amend  and 
amend  by,  as  it  is  said.  And  yet  it  must  be  conceded  that  in 
most  instances  where  such  amendments  have  been  allowed,  it  has 
been  by  express  statutory  authority.  There  is  no  such  express 
authoritv  hero.  Section  1260  of  the  Civil  Laws,  does  not  relate 
to  amendments  of  process.  It  should  be  amended  so  as  to  apply 
to  more  than  the  pleadings.  But  it  is  at  least  doubtful  whether 
if  so  amended  it  would  permit  an  amendment  when  both  seal 
and  signature  are  absent.  The  cases  do  not  seem  to  go  so  far 
under  such  statutes  elsewhere.  It  is  true  the  court  has  power  in 
the  absence  of  statute  to  amend  process,  but  not  to  the  same  ex- 
tent as  under  the  statutes. 

The  questions  of  importance  seem  to  be  whether  there  is  suf- 
ficient on  the  copy  served  on  the  garnishee  to  show  that  the 
original  summons  issued  from  the  court  and  whether  the  strict- 
ness of  the  law  as  to  originals  should  be  relaxed  as  to  copies  suf- 
ficiently to  permit  an  amendment  as  to  both  seal  and  signature. 

In  Dioight  v.  Merritt^  supra,  and  PeaMee  v.  Haberstro,  15 
Blatehf.  472  (19  Fed.  Gas.  ^o.  10,884)  it  was  held  that  the  oi- 
iginal  could  not  be  amended  when  both  signature  and  seal  were 
lacking.  The  same  has  been  held  where,  as  here,  a  copy  alone 
was  served.'   If  a  copy  alone  is  sensed,  the  case  is  the  same  as  if 
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the  original  had  no  seal  or  signature.  For  the  copy  alone  is? 
relied  on  to  bring  the  party  into  court  and  he  is  justified  in  as- 
suming that  the  original  is  like  the  copy.  Hoitt  v.  Skinner  99" 
la.  360.  In  Laidiey  v.  Bright,  17  W.  Va.  779,  referred  to  in  a 
note  in  20  Enc.  of  PI.  &  Pr.  1119,  a  joint  judgment  against 
several  defendants  seems  to  have  been  reversed  becau^  the  copy 
of  the  writ  sensed  on  some  of  the  defendants  was  not  signed  by 
the  clerk,  but  in  Cochran  t\  DaviSy  20  Ga.  581,  referred  to  in 
the  same  note,  a  motion  to  dismiss  based  on  a  similar  ground 
appears  to  have  been  denied.  It  does  not  appear  in  either  of 
those  cases  whether  there  was  a  seal,  and  there  may  have  l)een 
other  features  in  those  cases  material  to  the  question.  In  Kelly 
V,  Mason y  4  Ind.  618,  the  court  held  that  the  seal  need  not  be 
copied,  but  apparently  the  signature  had  been  copied.  In 
Lee  t\  Clarky  53  Minn.  315,  in  which  the  signature  of  the  at- 
torneys was  not  copied,  as  required  by  the  statute,  the  names 
of  the  attorneys  indorsed  on-  the  summons  and  signed  to  the  com- 
plaint attached  to  tlie  summons,  were  copied,  the  question  \vas. 
not  raised  until  after  judgment,  and  the  court  said  that  the 
proper  course  would  have  been  to  have  moved  to  set  tisido  the 
service.  In  Martin  r.  Lindstrom,  75  X.  W.  (Minn.)  1038,  the 
original,  proi>erly  signed,  was  read  to  the  defendant,  in  addition 
to  handing  him  a  copy  wiUiout  the  signature.  In  Collins  r. 
Mei^iam,  31  Vt.  622,  there  was  merely  a  dictum  that  the  omis- 
sion to  copy  tlie  signature  of  a  justice  of  the  i>eace  would  not 
defeat  the  effect  of  the  sor\'ice  as  a  notice,  but  so  far  as  appeared^ 
as  held  by  the  eoiu*t,  such  sii::nature  had  been  copied;  and  see 
Aindrus  r,  Carroll,  35  Vt.  102,  holding  the  writ  void  where 
the  magistrate's  name  did  not  api)ear  on  the  original.  Miller  v, 
Ziegler,  44  W.  Ya.  484  (67  Am.  St.  Hep.  777),  which  is  much 
relied  on  by  the  plaintiff,  relate^l  to  the  original,  not  to  a  copy. 
In  that  case  it  was  held  that  the  writ  was  amendable  in  respect 
of  the  signature.  It  docs  not  appear  that  the  seal  also  was 
wanting,  and,  to  judge  from  the  authorities  cited  and  the  lan- 
guage used,  the  court,  apparently  did  not  intend  to  decide  that 
both  the  seal  and  the  signature  could  be  supplied  by  amendment. 
But  it  ai)poars  that  the  following  indorsement  on  the  summons 
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was  copied  on  the  copy:  ^^Issued  at  3:10  o'clock  P.  M.,  October 
14,  1902.  J.  A.  Thompson,  Clerk."  Was  this  sufficient?  This 
indorsement  was  not  required  by  law.  It  was  a  separate  act 
from  signing  the  writ  and  was  for  a  different  purpose.  It  was. 
not  intended  to  authenticate  the  ^vrit.  It  was  no  more  than  a 
statement  that  the  writ,  such  as  it  was,  that  is,  unsigned  and  un- 
sealed, had  issued.  A  clerk's  certificate  that  an  invalid  writ  had 
issued  would  not  validate  it.  In  Andnis  v.  Carroll,  supra, 
the  magistrate  omitted  to  sign  the  writ,  but  signed  the  minute 
of  recognizance  on  the  same  paper  just  below  the  space  left  for 
the  signature  to  the  writ.  The  court  held  tliat  this  was  a  sep- 
arate and  distinct  act  and  that  the  defect  was  fatal,  although  no 
opinion  was  expressed  as  to  whether  it  was  curable  by  amend- 
ment, as  there  was  no  exception  to' a  refusal  to  allow  an  amend- 
ment— ^Avhich  is  the  case  here.  In  Lindsay  r.  Kearney  County^ 
56  Kans.  630  (44  Pac.  603),  the  summons  was  not  signed,  but 
there  was  an  indoi'sement  on  the  back  signed  by  the  clerk  stating 
the  amount  for  which  judgment  would  be  taken  in  case  of  a 
default.  The  court  held  that  tlie  summons  was  void,  on  the- 
theory  that  the  signing  of  the  indorsement  was  a  separate  act  and 
not  required  by  law.  In  Baker  v.  Swift,  87  Ala,  330  (6  So. 
153),  howe\''er,  the  signing  of  an  indorsement  was  held  suf- 
ficient, but  in  that  case  the  indorsement  was  of  a  writ  of  seizure, 
which  was  required  by  law,  and  this  was  signed  officially,  and  the 
property  was  actually  seized,  and  no  objection  was  made,  and 
the  court  remarked  that  that  case  was  distinguishable  in  several 
particulaiB  from  that  of  Harrison  r.  Hollcy,  46  Ala.  84,  in 
which  summons  was  held  void  because  unsigned. 

Accordingly,  I  must  hold,  though  with  great  reluctance,  that 
the  service  was  insufficient  and  that  the  exception  should  be 
overruled. 

DISSENTING  OPINION  OF  PERRY,  J. 

The  object  of  the  service  upon  the  gai*insliee  required  by  our 
statute  is  to  give  him  notice  of  the  institution  and  nature  of  tho 
action,  and  of  the  court,  time  and  place  at  which  it  is  returnable. 
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In  my  opinion,  the  service  made  in  this  case  was  sufficient  to  ac- 
complish this  purpose.  The  original  summons  was  duly  signed 
and  sealed  and  was  of  full  force  and  effect.  The  copy  was  per- 
fect in  every  respect  save  only  as  to  the  lack  of  a  copy  of  the 
signature  and  the  seal.  That  it  gave  the  garnishee  notice  of  the 
nature  of  the  action  and  of  the  court,  time  iind  place  at  which 
it  was  returnable  is  clear  and  unquestioned;  and,  while  the  space 
for  the  clerk's  signature  was  blank  and  the  seal  likewise  was  not 
copied,  the  endorsement  on  the  back,  made  by  the  clerk  who  is 
authorized  by  the  statute  to  issue  such  process,  disclosed  that 
process  had  been  issued  and  was,  I  think,  sufficient  notice  to  the 
garnishee  that  the  original  bore  the  necessary  signature,  and 
that  the  omission  to  insert  the  copy  of  the  signature  was  a  mere 
clerical  oversight.  The  absence  of  a  copy  of  the  seal  is  not  relied 
upon  by  the  garnishee  and  is,  indeed,  clearly  immaterial.  Even 
if  the  original  summons  itself  had  not  borne  the  seal,  that  alone 
would  not  have  renderd  the  service  void. 

I  regard  the  point  made  for  the  garnishee  as  a  technicality 
which  ought  not  to  be  upheld.  The  object  of  the  statute  was  sub- 
stantally  accomplished. 

The  exception  to  the  order  declaring  the  service  void  and  setr 
ting  it  aside,  should  be  sustained. 


W.  H.  GEEENWELL  v.  FRANK  GOUVEIA. 

Appeal  from  District  Court,  North  Kowa,  Hawah. 

Submitted  February  23,  1903.  I>ecided  March  17,  1903. 

Frear,  C.fT.,  Galbratth  axd  Perry,  JJ. 

In  replevin  the  plaintiff  is  not  entitled  to  judgment  merely  because 
the  eyidemce  for  the  defendant  shows  that  the  title  to  the  pro- 
perty is  in  the  defendant's  son  and  not  in  the  defendant  The 
plaintiff  must  recover,  If  at  all,  on  the  strength  of  his  own  title 
and  not  on  the  weakness  of  that  of  his  adversary. 
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OPINION  OF  THE  COURT  BY  PERRY.  J. 

Replevin  of  a  heifer  alleged  to  be  of  the  value  of  $25.00.  The 
defendant  filed  a  plea  or  answer  in  words  as  follows:  "And  now 
comes  Frank  Gonveia,  the  defendant  herein,  and  says  he  ia  in 
possession  of  the  heifer  named  in  the  within  declaration  as  of 
his  own  property;  that  said  heifer  is  not  the  property  of  the 
plaintiff  herein.''  At  the  trial  the  plaintiff  presented  all  the  evi- 
dence which  he  wished  to  present  and  rested.  For  the  defense, 
the  defendant  and  his  son  gave  testimony  and  a  third  witness 
was  called  and  sworn,  but  neither  this  last  witness  nor  two 
others  whom  the  defendant  offered  to  examine  were  permitted  to 
testify,  the  Magistrate  granting  a  motion  by  plaintiff  for  judg- 
ment on  the  ground  that  "the  special  plea  of  ownership  made 
in  defendant's  answer  was  disproved  by  defendant's  own  testi- 
mony." In  this  there  was  error.  That  the  ownership  of  the 
animal  was  in  the  defendant's  son,  as  testified  to  by  the  latter, 
would  not  necessarily  preclude  a  judgment  for  the  defendant  nor 
require  one  for  the  plaintiff.  The  defendant,  if  permitted,  may 
have  proceeded  to  show  either  that  the  animal,  although  the 
property  of  his  son,  was  lawfully  in  his,  the  defendant's,  posses- 
sion or  that  the  plaintiff  was  not  its  owner  and  not  entitled  to  its 
possession.  The  plaintiff  could  recover,  if  at  all,  only  on  the 
strength  of  his  own  title  and  not  on  any  weakness  in  that  of  the 
defendant.  Nor  was  there  anything  in  the  form  of  defendant's 
plea  or  answer  to  require  judgment  for  plaintiff  at  that  stage  of 
the  trial.  The  material  portion  of  the  answer  was  the  averment 
that  the  heifer  was  not  the  property  of  the  plaintiff  and  the  de- 
fendant was  entitled  to  present,  in  support  of  that  averment,  the 
evidence  of  the  three  witnesses  already  referred  to. 

We  may  add,  with  reference  to  another  of  die  points  *jf  law 
raised  by  the  appeal,  that  the  District  Court  had  authority  to 
permit  the  production  of  the  animal  at  some  convenient  place 
and  there  to  personally  examine  the  ear-mark  in  order  the  better 
to  determine  the  disputed  question  of  ownership. 

The  appeal  is  sustained,  the  judgment  set  aside,  and  the  case 
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remanded  to  the  District  Court  with  instructions  to  proceed  with 
the  trial  and  for  such  further  proceedings  as  may  be  proper. 

Holmes  d  Stanley  for  plaintiff. 

Smith  d  Lewis  and  L.  J,  Warren  for  defendant 


JOHN  D.  PARIS  V,  J.  A.  MAGOOIsr,  Administrator  of  the 
Estate  of  Antone  Fernandez,  Deceased. 

Af OTiON  FOR  Rehearing. 
Submitted  February  26,  1903.  Decided  March  17,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  bearing,  requested  on  the  ground  that  the  court  overlooked  a  mate- 
rial point  duly  presented,  is  denied. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

This  motion  for  a  rehearing  is  based  on  the  ground  that  the 
court  overlooked  in  its  opinion,  anfe,  p.  613,  a  point  duly  argued 
and  submitted.  The  point  is  that  Fernandez  was  not  obliged  to 
maJce  a  further  drive  at  all  after  the  cattle  driven  the  first  time 
had  been  turned  out  with  Paris'  consent,  as  it  is  contended.  This 
point,  it  is  urged,  is  the  pne  vital  point  in  the  case.  But  in  de- 
fendant's eighteen  page  brief  it  was  not  even  mentioned  and 
according  to  the  best  of  our  recollection  it  was  not  mentioned  at 
the  lengthy  oral  argument.  The  point  was  raised  by  the  ex- 
ceptions but  so  were  a  great  many  other  points  that  were  not 
argued.  The  court  cannot  go  through  numerous  exceptions  and 
decide  upon  them  all  when  apparently  they  have  been  aban- 
doned by  counsel.  It  is  true  that  the  statement  of  facts  in  the 
brief  and  perhaps  at  the  argument  included  facts  upon  which 
the  point  of  law  might  be  based  but  the  court  is  not  bound  to 
raise  for  itself  and  decide  all  points  that  the  facts  might  suggest 
when  counsel  ignore  them.    The  two  points  chiefly  relied  on  were 
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those  of  res  ddjtidicata  and  that  the  contract  died  with  Fer- 
nandez. A  third  point  was  briefly  touched  on,  that  a  further 
<irive  could  not  be  required  by  Paris  unless  he  first  tendered  the 
-expenses.  All  these  points  were  considered  and  decided  in  the 
former  opinion.  The  point  now  relied  on  was  not  duly,  called 
lo  the  attention  of  the  court. 

The  motion  is  denied. 

Kimieify  Ballou  &  McClanahan  for  plaintiff. 

J.  A.  Magoon  and  J.  Lightfoot  for  defendant. 


IN  EE  TAXES,  HENRY  MAY  &  CO.,  LIMITED. 
Appeal  from  Tax  Appeal  Court,  First  Taxation  Division. 
Submitted  February  24,  1903.  Decided  March  20,  1903. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

When  the  taxpayer  files  a  return  of  its  property,  for  taxation  pur- 
poses, and  the  assessor  increases  the  amount  thereof,  or  changes 
the  character  of  the  property  so  that  it  is  subject  to  a  greater 
taxation,  the  right  to  an  appeal  is  given  by  Section  875,  C.  L., 
although  the  return  may  not  be  technically  correct. 

On  the  evidence  in  the  record  the  valuation  of  the  property  given  in 
the  return  is  approved. 

OPINION  OP  THE  COURT  BY  GALBRAITH,  J. 

This  appeal  is  by  the  taxpayer  from  the  decision  of  the  Tax 
Appeal  Court  of  the  First  Taxation  Division.  The  valuation  of 
the  property  set  out  in  the  return  was  $100,860.83.  This  was 
increased  by  the  assessor  to  $150,000.00  and  the  increase  was 
sustained  by  the  Tax  Appeal  Court. 

The  taxpayer,  Henry  May  &  Co.,  Ltd.,  is  a  corporation  en- 
gaged in  the  grocery  business  at  Honolulu.  Its  capital  stock  is 
divided  into  1500  shares  of  the  par  value  of  $100  each.  The 
items  of  its  property,  as  given  in  the  return  filed  with  the  as- 
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sessor,  are  as  follows:  Leasehold  of  the  premises  where  its  busi- 
ness is  conducted,  with  two  years  to  run,  at  yearly  rental 
of  $5,000.,  no  value;  cash  $2,952.38;  stock  of  groc^es 
$88,943.38;  fixtures  and  furniture  $8,364.77;  horees  $900.00; 
and  making,  after  deducting  the  exemption  of  $300.00,  the  ag- 
gregate value  of  $100,860.83.  This  aggregate  is  set  out  on  the 
printed  return,  furnished  by  the  tax  office,  under  "Schedule  G," 

"Return  of  Business  Enterorise." 

A. 

From  this  incident  last  named  the  assessor  contends  that  the 
taxpayer  intended  to  return  its  property  as  an  "enterprise  for 
profit"  under  Section  871,  C.  L.,  and  that  the  return  does  not 
comply  with  the  provisions  of  said  section  and  that  the  penalty 
for  failure  to  make  a  return  prescribed  in  Section  872,  had  been 
incurred  and  that  the  assessor  was  authorized  to  make 
the  asseesmeoit  from  the  "best  information  within  his 
reach"  and  that  the  assessment  so  made  is  binding  upon  all  par- 
ties and  is  not  subject  to  appeal.  The  Tax  Appeal  Court  con- 
curred in  the  contention  and,  finding  that  assessor  "acted  in  ap- 
parent good  faith  in  making  the  assessment  of  $150,000.00," 
sustained  the  same. 

It  appears  that  the  assessor  in  the  use  of  the  information 
"within  his  reach"  ignored  the  return  made  by  the  taxpayer; 
that  he  asicertained  from  the  Territorial  Treasurer  that  this  corpo- 
ration had  not  made  the  annual  return  or  exhibit  required  by  the 
corporation  statute  and  from  the  return  of  two  other  corpora- 
tions owning  stock  in  this  company  that  its  stock  was  carried  on 
their  books  at  par.  From  this  information  the  assessment  was 
placed  at  $150,000.00,  the  par  value  of  its  entire  capital  stock. 

It  is  not  clear  that  the  taxpayer  intended  to  return  its  prop- 
erty as  an  "enterprise  for  profit,"  the  entry  under  "Schedule  G," 
may  have  been  made  through  inadvertence  or  mistake.  If  it  was 
tfo  made  it  would  be  clearly  unjust  to  hold  that  there  was  no  re- 
turn and  that  the  taxpayer  had  incurred  the  penalty  prescribed 
for  failure  to  make  a  return  and  was  denied  the  right  of  an  ap- 
peal from  the  assessment  made  by  the  assessor. 

The  taxpayer  filed  a  return  imder  oath  setting  out  a  valuation 
of  the  several  items  of  its  property.    The  amount  of  the  property 
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was  increased  from  the  return  and,  under  the  contention  of  the 
asseeeor,  the  character  of  the  property  was  also  changed  from  an 
assessment  of  indivdual  items  of  property  to  one  of  property 
"combined  and  made  the  basis  of  an  enterprise  for  profit."  In 
either  event  the  taxpayer  was  entitled  to  an  appeal  as  a  matter 
of  right.  This  right  is  given  when  a  return  has  been  filed  and 
the  "amount  of  the  property  is  increased  from  the  return"  "or 
the  character  of  the  property  is  changed  so  that  it  is  subject  to  a 
greater  taxation."  Sec.  825,  C.  L.  McBryde  v.  Kaidy  6  Haw. 
529.    Sliaw  V.  Booths  ante,  pp.  117,  120. 

It  will  not  be  necessary  to  define  in  this  case,  what  consti- 
tutes property  "combined  and  made  the  basis  of  an  enterprise  for 
profit"  within  the  meaning  and  intent  of  Section  871,  C.  L.,  since 
the  taxpayer  had  the  right  to  an  appeal  and  we  are  of  the  opinion 
from  a  review  of  the  evidence  that  the  valuation  of  tlie  prop- 
erty approved  by  the  Tax  Appeal  Court  is  not  supported  by  the 
testimony  given  at  the  hearing  and  ought  to  be  set  aside. 

The  appeal  is  sustained  and  the  valuation  approved  by  the 
Tax  Appeal  Court  is  set  a^ide  and  the  valuation  of  the  property 
as  shown  by  the  return  is  approved. 

Hatch  &  Silliman  for  taxpayer. 

Robertson  it  \Vilder  for  assessor. 


HAWAIIAN  TRUST  AND  INVESTilENT  COMPANY, 
LIMITED,  r.  ANXIE  BARTON,  HELEN  A.  DUN- 
NING, A.  V.  GEAR  AND  T.  E.  LANSING  (doing  busi- 
ness under  the  finn  name  of  Gear,  Lansing  &  Oo.),  J.  OS- 
WALD LUITED,  J.  J.  SULLIVAN  AND  J.  BUCK- 
LEY  (the  last  two  named  doing  business  under  the  firm 
name  of  Sullivan  &  Buckley). 

Exceptions  from  Circuit  Court,  First  Circuit. 

Submitted  February  24,  1903.  Decided  March  31,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  J  J. 

41— D. 
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The  grantee  named  in  a  deed  which  conveys  land  to  him  in  trust  for 
the  benefit  of  others  may  bring  in  his  own  name  an  action  of  eject- 
ment against  third  partiee  for  recovery  of  the  property  described 
in  the  deed  or  an  interest  therein. 


OPINION  OF  THE  COURT  BY  PERRY.  J. 

This  is  an  action  of  ejectment.  At  the  close  of  the  plaintiff's 
ease,  the  defendant  moved  for  a  non-suit  on  the  grounds,  (1) 
"that  plaintiff  has  not  proved  title  in  itself  and  (2)  "that  plain- 
tiff could  only  sue  as  trustee  and  the  cestui  que  trust  must  be 
joined  as  plaintiff."  The  motion  was  granted.  The  proof  was 
that  the  deed  relied  upon  by  the  plaintiff  was  to  "The  Hawaiian 
Trust  &  Investment  Co."  with  hubeudurin  to  it,  its  successors  and 
assigns^  in  trust  to  pay  the  net  income  to  one  Aldrich  and  to 
convey  the  land  as  directed  in  Aldrich's  last  will  or,  in  failure 
of  such  will,  to  his  heirs  at  law.  The  only  question  argued  in 
defendant's  brief  is  whether  upon  this  proof  the  plaintiff  can 
recover  on  a  declaration  wherein  it  is  named  simply  "The  Ha- 
waiian Trust  &  Investment  Co.",  without  describing  itself  as 
trustee  for  Aldrich,  and  wherein  it  claims  "by  purchase  and 
otherwise  a  fee  simple  title." 

In  our  opinion,  the  plaintiff  established  a  prima  facie  case. 
The  deed  passed  the  legal  title  to  the  Hawaiian  Trust  &  Invesi- 
ment  Co.,  the  plaintiff.  That  title  was  in  fee  simpla  The  pur- 
poses of  the  trust  required  it  to  be.  The  action  is  at  law  and  not 
in  equity.  The  equitable  title  is  not  in  issue  in  this  case,  no  que-v- 
lion  arising  between  the  trustee  and  the  cestui  que  truM.  The 
case  is  not,  as  contended  by  the  defendant,  parallel  with  that  of 
an  administrator  bringing  replevin  or  a  guardian  suing  in  eject- 
ment. The  individual  in  the  action  of  replevin  has  no  title  in 
himself  but  his  right  to  the  projjerty  is  solely  by  virtue  of  his 
nppointmejit  as  administrator;  the  title  to  the  propertj^  sought  to 
be  recovered  by  the  guardian  is  in  the  ward  and,  in  modem 
practice  at  lea^t,  the  action  is  theivfore  brought  in  the  name  of 
the  ward,  the  guardian  acting  in  the  matter  much  as  an  agent 
would  act.    In  the  case  l>efore  us,  on  the  other  hand,  the  title  is 
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in  the  corporation  itself  although  subject  to  certain  trusts,  which 
the  beneficiarj'  may  enforce  in  appropriate  p«)ceedings. 

See,  on  this  subject  generally.  Underbill,  Trusts  §789;  2 
Perry,  Trusts,  475;  2  Beach,  Trusts  and  Trustees,  410,  413, 
414;  Flint,  Trustees,  126;  Loring,  A  Trustee's  Handbook,  22,  23; 
Hawkinis  t\  Bcrkshirey  2  Allen  254,  258;  Crane  v.  Graney  4 
Oray  323;  Davis  v.  R.  /?.,  11  Ou^h.  506,  509;  Woodman  v. 
Goody  6  W.  &  S.  (Pa.)  169,  173,  174;  Umiih  v.  Portlandy  30 
Fed.  734,  738;  ^Ya^ker  v.  Fatcoetty  29  K  0.  44,  46,  47;  Treat 
V.  Stantofiy  14  Oonn.  445,  451;  and  Gary  v.  Whittveyy  48  Me. 
516,  524,  530. 

The  exceptions  are  sustained,  the  judgment  set  aside  and  a 
new  trial  ordered. 

Kinneyy  MeGl/xnahan  &  Bigelow  for  plaintiff. 

Rohei'tson  d  Wildery  Hatch  &  Sillimuny  Holmes  &  Stanhy 
and  G.  A.  Davis  for  defendants. 


KAPIOLANI  ESTATE,  LIMITED  v.  KANEOHE  KA:N^CH 

OOMPANY  and  YIM  QUON. 

Exceptions  from  Cibcuit  Oovbt,  Fibst  Oibouit. 

Submitted  January  7,  1903.  Decided  Apeil  1,  1903. 

Frear,  C. J.,  Galbraith  and  Perry,  JJ. 

An  exception  to  the  order  of  a  Circuit  Judge  granting  a  motion  and 
directing  a  verdict  for  the  defendant  in  an  ejectment  suit,  one 
of  the  grounds  of  the  motion  being  that  the  undisputed  evidence 
ahowed  title  to  the  premises  in  controviersy  to  have  vested  in  the 
defendant  by  adverse  possession,  is  overruled. 

opinion  of  the  court  by  galbraith,  J. 

This  was  an  action  of  ejectment  commenced  in  the  Circuit 
Court  of  the  Firs-t  Circuit,  to  recover  17.68  acres  of  rice  land 
located  in  the  District  of  Kailua,  Koolaupoko,  Island  of  Oahu. 
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The  plaintiff  claimed  by  paper  title  initiated  by  Royal  Patent 
Ko.  2906,  dated  Jan'y  17,  1863,  and  delivered  to  the  grantee 
April  15,  1870,  while  the  defendants  claimed  by  paper  title 
under  a  grant  of  the  ahiipuaa  of  Kaihia,  May  20,  1854,  and  by 
quit  claim  dee<l  from  the  government  to  C.  C.  Harris  executed 
February  10,  1876,  and  by  adverse  possession  of  the  premises  for 
more  than  the  statutory  period  of  twenty  years. 

At  the  close  of  the  evidence  both  parties  moved  the  court  for 
a  direction  of  the  verdict.  The  plaintiff's  motion  was  based  on 
three  grounds,  (1)  that  there  was  no  evidence  of  an  entry  by  the 
claimant  under  adverse  possession,  (2)  that  the  evidence  did  not 
establish  adverse  possession  for  the  statutory  jjeriod,  (3)  that 
under  Article  39  of  the  Constitution  of  1864,  there  could  be  no 
adverse  ]>08sevssion  of  the  private  lands  of  the  King.  The  defend- 
ants set  out  five  grounds  in  their  motion,  (1)  that  no  connection 
had  been  established  between  *'one-half  of  Kapia,"  the  land  to 
which  the  government  had  title  and  that  described  in  Royal  Pat- 
ent No.  2906,  and  that  the  survey  of  the  land  described  in  thi-i 
Patent  was  made  ex  parte  and  that  there  was  no  testimony  inden- 
tifying  the  land  set  out  in  this  patent  as  part  of  the  land  of 
Kapia  with  known  l>oundaries,  (2)  that  the  grant  of  "one-half  of 
Kapia"  was  uncertain  and  incapable  of  definite  location  and  was 
void  for  uncertainty;  (3)  that  the  government  had  parted  with  all 
of  its  title  to  the  land  in  controveivv  prior  to  the  time  of  the  issu- 
ance of  Royal  Patent  Xo.  2906;  (4)  that  defendants'  pai)er  title 
to  the  premiset^  was  complete  prior  to  the  issuance  of  the  patent  to 
plaintiff's  grantor  and  no  part  of  the  premises  passed  by  said  pat'- 
ent  Xo.  2906;  (5)  that  undisputed  evidence  established  an  abso- 
lute title  in  defendants  by  adverse  possession  even  if  their  record 
title  was  not  conclusive  and  perfect. 

The  court  below  denied  tlic  plaintiff's  arid  granted  the  defend- 
ants' motion  Antliout  specifying  the  ground  on  w^hich  the  same 
was  allowed  and  directed  a  verdict  for  the  defendants.  The 
plaintiff  excepted  to  this  ruling  and  this  is  the  only  exception 
urged  in  this  court. 

Tliere  beinc  little  or  no  dispute  as  to  the  facts  in  the  cause 
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there  was  ncxthing  to  submit  to  the  jury  and  the  entire  contro- 
versy was  resolved  into  questions  of  law  for  the  court. 

There  are  many  difficult  and  perplexing  questions  of  law  pre- 
sented by  the  record  and  argued  with  ability  and  earnestness  by 
counsel  that  it  \n\]  not  be.  necessary  to  go  into  or  determine, 
since,  if  the  defendants'  contention  on  the  one  qiiestion  of  ad- 
verse possession  is  sustained,  this  alone  will  effectually  dispose  of 
the  exception  and  absolutely  bar  all  claim  of  the  plaintiff  to  the 
premises  in  controveray. 

This  action  was  commenced  on  December  28,  1899.  In  the 
year  1876^  the  defendant  Yim  Quon  entered  into  possession  of 
the  premises  in  controversy  imder  a  ten  year  lease  from  C  C. 
Harris,  through  whom  the  defendants  deraign  title,  and  com- 
menced the  draining  and  preparation  of  the  land  for  rice  culti- 
vation. Yim  Quon  has  been  in  the  open  and  continuous  pos- 
session of  the  land  from  that  time  up  to  the  day  of  trial.  He  has 
been  in  possession  as  the  tenant  of  the  defendants  and  their  prede- 
cessors in  title  and  has  paid  rent  to  them  and  to  no  others. 

It  is  admitted  in  plaintiff's  brief  that  the  possession  of  Yim 
Quon  has  been  "physically  continuous,  open,  adverse  and  hos- 
tile as  regards  the  plaintiff"  but  it  is  contended  that  this  is  not 
sufficient  to  vest  title,  although  his  possession  had  continued  for 
more  than  twenty  years  prior  to  filing  this  suit,  for  the  reason 
that  there  was  **no  privity  between  Yim  Quon's  two  holdings." 

The  record  disclosed  that  in  August,  1883,  prior  to  the  ex- 
piration of  the  ten  year  lease  from  C.  O.  Harris  under  which 
Yim  Quon  entered  into  possession,  he  accepted  from  Harris' 
daughter  and  heir,  Nannie  E.  Brewer,  a  fifteen  year  lease  for 
the  premises  at  an  advanced  rental  and  that  this  lease  excepted 
from  its  operation  "aJl  kuleanas  of  natives  or  others  which  may 
be  situated  within  the  premises  above  described."  The  plaintiff 
contends  that  tlie  land  in  dispute  was  a  kuleana  within  the 
"premises  described"  and  was  not  included  in  this  second  lease 
and  that  fi'om  the  date  thereof,  1883,  Yim  Quon  held  the  prem- 
ises as  a  trespasser  and  not  as  tenant  of  defendants  and  their 
predecessors  in  title. 
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It  is  sufficient  answer  to  this  argument  to  state  that  it  assumes 
that  to  be  a  fact  which  the  evidence  does  not  establish,  t.  c,  thut 
the  land  in  dispute  is  a  kuleana.  Counsel  treat  it  as  an  Hi  Ku- 
pono  in  one  part  of  the  brief  and  in  another  as  a  Kuleana.  It 
may  be  either  an  Hi  Kupono  or  a  Kuleana  but  it  cannot  be  both. 
If  it  was  a  kuleana,  since  no  award  issued  for  it,  it  passed  to 
the  defendants'  grantor  by  the  award  of  the  Ahupuaa  of  Kailua 
in  1864  prior  tx)  the  initiation  of  plaintiff's  title  and  no  title  ever 
passed  to  the  plaintiff.  If  it  is  not  a  kuleana  it  is  not  excepted 
from  the  operation  of  the  lease  and  under  plaintiff's  admisson  a 
perfect  title  has  vested  in  defendant  by  adverse  jwjssession, 
unless  another  contention  made  by  the  plaintiff  to  be  hereafter 
considered  is  good. 

Agadii  there  is  no  evidence  of  probative  force  to 
show  an  intention  of  the  parties  to  exclude  the  premises  from  the 
operation  of  the  lease  of  1883.  Yim  Quon  was  cultivating  the 
land  in  dispute  and  agreed  to  pay  an  increased  rental  for  it  for 
an  extended  term  and  he  certainly  would  not  have  made  such  an 
agreement  if  the  area  of  the  premises  was  to  be  re- 
duced almost  one-half.  He  continued  to  cultivate  tlie 
land  after  as  before  the  execution  of  the  second  lease 
and  to  pay  rent  to  the  same  parties  and  testified  that 
his  poBsessiou  of  all  the  premises  during  all  of  the  time  of 
his  occupancy  was  for  the  defendants.  "The  mode  adopted  for 
the  transfer  of  possession  may  give  rise  to  questions  between  the 
parties  to  the  transfer;  but  as  respect  the  rights  of  third  persons, 
against  whom  possession  is  held  adversely,  it  seems  to  us  to  be 
immaterial,  if  successive  transfers  of  possession  were  in  fact  made, 
whether  such  transfers  were  effected  by  will,  by  deed  or  by  mei*e 
agreeement,  either  written  or  oral."  McCvlly  v.  Tjangcuiy  22 
Ohio  St.  32;  Vance  v.  Wood,  22  Or.  77. 

In  the  case  at  bar  the  possession  was  continuous,  uninterrupted 
and  adverse  for  more  than  twenty  years.  There  can  be  no  ques- 
tion of  privity.  The  po6session  was  by  the  same  individual  and 
he  recognized,  as  landlords  during  tlie  entire  period,  only  per- 
sons having  privity  of  title. 


KAPIOLANI  EST.  v.  KANEOHE  R  CO.  647 

It  seems  that  King  Kalakaua  acquired  the  plaintiff's  title  to. 
the  premises  in  the  year  1880  and  held  the  same  until  his  demise 
in  the  year  1891.  It  is  contended  that  during  a  port  of  this 
period,  i.  e.,  between  the  date  of  acquisition  and  the  abrogation 
of  the  Constitution  of  1864  in  the  year  1887,  Article  39  of  that 
Constitution  prevented  the  statute  of  limitation  from 
runing  against  the  private  lands  of  the  King  and 
that  if  this  seven  years  of  the  King's  holding  is  de- 
ducted from  the  time  of  defendants'  possession  it  is  less  than  the 
statutory  period.  Counsel  recognizes  that  this  court  held  against 
this  contention  in  the  case  of  Kapiolani  Estate  v.  Gleghorriy 
ante  330,  but  it  is  argued  that  the  court  was  in  error  in  that 
decision  and  that  we  should  now  review  and  reverse  the  hold- 
ing then  made.  We  are  compelled  to  decline  to  do  this  for  the 
reason  that  that  decision  was  rendered  after  full  argument  and 
deliberate  consideration  and  although  there  was  the  same  party 
plaintiff,  in  that  case  as  in  this,  represented  by  the  same  counsel, 
there  was  no  motion  for  rehearing  preesented  in  that  case.  Un- 
der these  circumstances  we  are  not  inclined  to  re-examine  the 
dedsion  in  the  Clajhom  case^  especially  since  after  a  careful 
consideration  of  counsel's  able  argument  we  are  inclined  to  tho 
opinion  that  if  we  did  go  into  the  question  again  we  would  not 
reach  any  different  conclusion  now  than  we  did  at  that  time. 

The  exception  is  overruled. 

Kinney^  Ballon  &  McClanahan  for  plaintiff. 

Hatch  &  Silliman  for  defendants. 

OPINION  OP  PERRY,  J. 

I  concur  in  the  foregoing  opinion  in  so  far  as  it  relates  to  the 
continuity  of  the  possession  held  by  the  defendants  and  thoee 
under  whom  they  claim,  but  on  the  subject  of  Article  39  f  the 
Constitution  of  1864  adhere  to  the  views  expressed  in  the  dis- 
senting opinion  in  the  case  of  Kapiolani  Estate  v.  Cleghomy 
ante  330,  338.  In  view  of  the  conclusion  of  the  majority,  it  is 
unnecessary  for  me  to  consider  the  other  questions  argued  by 
counsel. 


648  APEIL,  1903. 


LEE  CHU  and  C.  K  AI  v.  ISAAC  NOAK. 

Appeal  from  Ciucuit  Judge,  First  Circuit. 

Submitted  February  27,  1903.  Decided  April  3,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  decree  of  sale  la  a  partition  suit  need  not  contain  a  particular  de* 
ecrlption  of  the  property  involved  if  by  reference  a  precise  de-' 
scription  set  forth  in  the  bill  of  complaint  is  sufficiently  and  by  apt 
words  made  a  part  of  such  decree.  The  better  practice,  however, 
is  to  incorporate  a  precise  description  in  the  decree. 

The  evidence  in  this  ca^e  held  to  disclose  no  circumstances  Justifying 
the  appointment  of  a  receiver  to  take  possession  of  the  property 
and  collect  the  income  thereof. 

In  partition  suits  the  better  practice  is  to  set  forth,  either  In  a  separate 
decree  or  in  the  same  decree  with  the  order  of  sale,  an  express 
statement  of  the  findings  of  the  court  concerning  the  right  of  the 
parties  to  a  partition  and  their  respective  interests  or  at  least,  in  a 
case  where  the  truth  of  the  averments  of  the  bill  on-  those  subjects  is 
admitted  by  the  answer,  a  recital  of  such  agreement  of  the  parties. 

Upon  the  evidence  in  this  case,  the  Circuit  Judge  correctly  found  (a) 
that  the  property  is  incapable  of  partition  in  kind  without  great 
prejudice  to  the  parties  and  (b)  that  a  sale  should  be  ordered. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

This  is  a  bill  in  equity  wherein  it  is  averred  that  the  com- 
plainants and  the  reejwndent  are  the  owners,  as  tenants  in  com- 
mon, of  a  certain  piece  of  land  situate  on  the  comer  of  Fort 
and  Kukiii  Streets  in  this  citv  and  also  of  a  certain  lease  of 
another  piece  of  land  situate  on  Fort  Street  «nd  adjoining  that 
fiiist  described ;  that  the  interests  of  the  parties  are,  respectively, 
one  fourth,  five  sixteenths,  and  seven  sixteenths;  that  the  par- 
ties desire  to  have  a  partition  of  the  property  but  that  the  same 
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is  incapable  of  a  fair  and  jnst  partition.  The  prayer  is  for  a 
sale  of  the  premises  and  a  di\a?ion  of  the  proceeds.  The  res- 
pondent in  his  answer  denies  that  the  property  is  incapable  of 
just  partition,  admits  the  truth  of  all  the  other  averments  of 
the  bill  and  asks  that  a  partition  in  kind  be  ordered.  The  court 
decreed  a  sale  and  appointed  a  commissioner  to  make  such  sale 
and  also  a  rex*eiver  to  take  jxxssession  of  the  property  and  collect 
its  rents,  issues  and  profits.  The  respondent's  appeal  attacks  the 
decree  on  four  grounds  which  will  be  referi-ed  to  in  their  order. 

1.  Tlmt  the  decree  is  uncertain  in  that  the  property  in- 
volved is  not  descril)ed  therein.  The  property  is  referred  to  in 
the  decpee  as  "the  lands  described  in  the  petition  of  plaintiffs 
herein"  and  the  bill  contains  a  definite  description  by  metes  and 

bounds.  This  is  sufficient.  The  rule  that  that  is  certain  which 
can  be  made  certain  applies.     See  5  Encycl.  PI.  &  Pr.  1067; 

11  lb.  955;  Haws  v.  Mining  Co.,  160  U.  S.  303,  314;  Hague 

V.  Fanning,  73  Cal.  54,  57;  McGee  v.  Smithy  16  N.  J.  Eq.  462, 

465;  Foster  v.  Bowman,  55  la.  237,  240.    It  may   be  added, 

however,  that  in  our  opinion  the  bettejr  practice  is  to  insert  in 

the  deci'ee  a  particular  description  of  the  property, 

2.  That  the  appointment  of  a  receiver  was  irregular  and  not 
justified  either  by  the  pleadings  or  by  the  proofs.  The  bill  con- 
tains no  specific  prayer  for  the  appointment  of  a  receiver.  As- 
suming that  in  a  suit  for  partition  the  court  may  under  the 
prayer  for  general  relief  or,  without  such  prayer,  of  its  own 
motion  appoint  a  receiver  to  take  charge  of  the  property  and  col- 
lect the  income,  still  in  this  case  we  think  that  the  appointment 
maist  be  set  aside  as  wholly  unsupported  by  the  evidence.  A 
careful  examination  of  tlie  transcript  of  the  evidence  fails  to 
disclose  any  facts  or  circumstances  rendering  the  appointment 
necessary  or  justifiable.  So  far  as  appears,  there  was  no  exclu- 
sion of  the  complainants  by  the  respondent  ffom  the  enjoyment 
of  the  property,  nor  any  degree  of  hostility  between  the  co- 
tenants  or  other  conditions  such  as  to  warrant  the  belief  that 
injury  would  result  to  the  interests  of  any  of  the  parties  un- 
less a  receiver  was  appointed.  The  evidence  was  that  the  res- 
ixmdent  collected  the  rents  and  otherwise  acted  as  agent  for 
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the  prapeorty  untill  about  seven  or  eight  months  prior  to  the 
hearing  in  the  court  below  and  that  after  that  the  complainants 
took  charge.  No  complaint  was  made  by  any  of  the  parties  as  to 
the  management  of  any  of  the  others^  nor  was  any  application 
made  for  the  appointment. 

As  to  the  appealability  of  this  provision  of  the  decree,  it  is 
sufficient  to  say  that  in  this  jurisdiction  it  is  well  settled  that 
an  appeal  from  the  final  decree  in  an  equity  case  brings  up  for 
review  interlocutory  orders  made  during  the  progress  of  the 
case.  Even  matters  within  the  discretion  of  the  trial  judge 
may  be  reviewed  and  the  orders  made  set  aside  if  the  making  of 
them  comsdtuted  an  abuse  of  discretion,  and  in  this  case  our  con- 
elusion  is  that  there  was  such  an  abuse. 

3.  That  no  interlocutory  decree  was  rendered,  determining 
the  interests  of  the  parties  or  that  the  complainants  were  enti- 
tled to  partition.  That  an  adjudication  was  made  by  the  court 
on  these  two  points  appears  from  the  decree  by  inference  only. 
Besides  providing  for  the  appointment  of  the  receiver  the  decree 
merely  sets  out  the  finding  of  the  court  that  a  partition  in  kind 
cannot  be  made  without  injury  to  the  parties  and  that  a  sale 
would  be  more  advantageous,  orders  a  sale  of  all  tlie  right,  title 
and  interest  of  the  parties,  and  provides  for  the  appointment  of 
a  commissioner  to  make  the  sale  and  to  report  to  the  court  with- 
in ten  days  thereafter.  That  the  complainants  are  entitled  to 
partition  and  what  the  r^pective  interests  of  the  parties  are, 
are  matters  which  should  be  adjudged  by  the  court  before  order- 
ing a  sale.  See  Freeman  on  Cotenancy  <fe  Partition,  §516;  15 
Encycl.  PL  &  Pr.  809,  810,  820;  Green  v.  Fish,  103  U.  S. 
518,  519;  Lorentz  v.  Jacobs^  53  Cal.  24,  26;  Stevens  v.  Mc- 
Cormick,  90  Va.  725  (19  S.  E.  742).  Whether  or  not  the 
present  decree  with  the  inferences  deducible  from  it  would  be 
good  on  collateitil  attack,  the  usual  and  better  practice  is  to 
set  fortii,  either  in  a  separate  decree  or  in  the  same  decree  with 
the  order  of  sale,  an  express  statement  of  the  findings  on  these 
subjects  or  at  least,  in  a  case  such  as  this,  a  recital  of  the  agree- 
ment of  the  parties  concerning  the  facts. 
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4.  That  the  evidence  was  insufficient  to  warrant  an  order  of 
sale.  Without  setting  forth  in  detail  the  pertinent  facts,  onr 
conclusion  is  that  upon  the  evidence  adduced  the  Circuit  Judge 
correctly  found,  in  effect,  that  the  two  pieces  of  land  owing  to 
their  situation  with  reference  to  each  other,  their  size,  shape  and 
other  physical  features,  and  the  nature  and  position  of  the  build- 
ings on  them,  are  incapable  of  being  divided  in  kind  without 
great  prejudice  to  the  parties.  It  is  not  without  significance  m 
this  connection  that  respondent,  while  contending  that  a  sale  is 
nob  justified  by  the  circumstances,  has  failed  to  suggest  any 
method  by  which  the  desired  partition  in  kind  can  be  accom- 
plished. No  request  was  made  at  the  trial  for  reference  to  a 
commisskaier  to  report  whether  in  his  opinion  such  partition, 
could  be  mada  Nor  do  we  see  upon  the  case  as  disclosed  by  the 
evidence,  how  the  awarding  of  owelty  can  be  resorted  to  with 
any  assurance  that  justice  will  be  thereby  done  to  the  parties. 

The  decree  appealed  from  is  set  aside  and  the  cause  remanded 
for  such  further  proceedings,  not  inconsistent  with  the  fore- 
going views,  as  may  be  proper. 

J.  A.  Magoon  and  J,  Lightfoot  for  complainants. 

Humphreys,  Thompson  d  Wat'son  for  respondent. 
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Appeal  fkom  Circuit  Judge,  Fikst  Circuit. 
Submitted  October  9,  1902.  Decided  April  7,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

If  a  decree  is  not  clear  or  Is  ambiguous  in  its  terms,  it  may  be  con- 
strued in  the  light  of  the  averments  and  prayer  of  the  bill  and 
averments  of  the  answer  and  of  the  remainder  of  the  record. 

A  decree  that  A.,  "as  guardian  of  K.,  D.  and  M./'  minors,  do  convey  to 
D.  K.  certain  lands  named,  held,  in  the  llg^t  of  the  pleadings  and 
the  remainder  of  the  record,  to  be  an  order  for  the  conveyan-ce  of 
the  intrests  of  the  minors.    ' 
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In  a  suit  in  >equity  brought  to  enforce  a  former  decree  of  a  court  of 
equity,  the  respondent  by  demurrer  questioned  the  validity  and  the 
correctness  of  the  original  decree.  Held,  that  the  attack  thus  made 
Is  collateral  and  not  direct 

Upon  collateral  attack,  mere  errors  or  irregularities  cannot  be  taken 
advantage  of. 

A  decree  rendered  in  IS 58,  requiring  a  g^iard^an  to  execute  a  convey- 
ance of  land  of  his  wards,  minors,  upheld,  although  it  appeared 
that  in  the  original  suit  the  guardian  as  such,  and  not  the  minors, 
was  named  as  the  party  defendant  and  that  service  of  summons 
was  made  on  the  guardian  as  such  an<d  not  on  the  minors  them- 
selves. 

While  upon  a  bill  to  carry  a  decree  into  execution  the  court  may  re- 
examine the  propriety  of  the  original  decree,  still  it  is  not  bound 
to  do  so  in  all  cases.  Where  no  fraud  is  alleged  in  obtaining  the 
original  decree, — declaring  a  trust  and  ordering  a  conveyance  to 
the  cestui  que  trust — and  that  decree  is  not  incomplete,  was  adversary 
and  not  by  consent,  was  rendered  more  than  forty  years  prior  to 
the  request  for  re-examination  and  was  followed  during  the  whole 
of  that  period  by  sole  and  undisputed  possession  of  the  land  by  the 
complainant  and  his  successors  in  interest,  the  decree  should  not 
be  opened  up. 

OPINION  OF  THE  COURT  BY  FERRY,  J. 

(Galbraith,  J.,  Disiseinting.) 

This  is  a  bill  to  enforce  a  decree  in  equity  rendered  by  the 
Honorable  E.  H.  Allen,  Chief  Justice  of  the  Supreme  Court  of 
Law  and  Equity  of  the  Hawaiiaji  Islands,  in  Chambers,  on 
November  2,  1858,  by  which  decree  it  was  ordered  ^'that  Mr. 
Armstrong,  as  Guardian  of  Kinau,  David  Leleo  and  Kinimaka, 
minor  children  of  Kinimaka,  deceased,  do  convey  to  David  Ka- 
lakaua,  the  plaintiff  in  this  cause,  the  land  named  Omulimalo 
on  the  Island  of  Molokai,  and  the  fii^  apana  of  land  set  fortli 
in  Royal  Patent  No.  1602  filed  in  this  cause."  The  prayer  is 
that  the  respondent  be  permanently  enjoined  from  prosecuting 
an  action  at  law  instituted  by  her  to  recover  possession  of  Apana 
1  of  R.  P.  1602,  L.  C.  A.  129,  and  from  bringing  any  other 
proceedings  for  the  same  purpose,  and  that  she  be  decreed  to  be 
the  trustee  of  all  the  right,  title  and  interest  of  Kaniu,  David 
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Leleo  and  Moeiee  Kapaakea  Kinimaka  in  and  to  the  land  de- 
scribed for  the  benefit  of  the  complainant  and  as  such  trustee 
be  ordered  to  convey  all  such  interests  to  the  complainant.  A 
demurrer  to  the  bill,  on  the  groimd  that  no  cause  of  action  was 
stated,  was  sustained  pro  fonna  and  the  bill  dismissed.  From 
that  order  the  complainant  appeals. 

The  main  question  is  whether  the  respondent  is  bound  by 
the  decree  of  1858.  The  essential  facts,  stated  in  detail  in  the 
bill,  are  as  follows: 

On  December  29,  1856,  David  Kalakaua  filed  a  bill  in  equity, 
in  the  court  on  this  ieland  then  having  jurisdiction  in  such  mat- 
ters, against  one  Kinimaka.  In  that  bill  he  alleged,  in  sub- 
stance, that  he  was  bom  in  1836,  that  prior  to  1844  he  lived 
with  one  Kaniu,  a  chiefess,  as  her  adopted  child  according  to 
the  custom  of  the  countrv;  that  Kaniu  was  seized  of  certain 
lights,  hereditary  and  other,  in  certain  named  lands,  about  thir- 
teen in  number,  situate  within  the  kingdom  and  including  that 
of  Onoulimaloo,  Molokai,  and  the  apanas,  house-lots  in  Hono- 
lulu, described  in  L.  C.  A.  129;  that  Kaniu  died  in  1844,  leav- 
ing her  husband,  Kinimaka,  the  respondent,  but  no  issue;  that 
on  the  day  of  her  death  Kaniu  made  an  oral  will,  good  accord- 
ing to  the  custom  of  the  country,  whereby  she  appointed  the 
complainant  her  heir  and  left  to  him  all  her  property;  that 
during  the  session  of  the  Board  of  Land  Commissioners  to  Quiet 
Land  Titles,  Kinimaka  procured  to  bo  awarded  to  himself  four 
of  the  lands  named,  including  the  house  lots  in  Honolulu.  Cer- 
tain other  facts  were  also  set  forth  bv  virtue  of  which  Kala- 
kaua  claimed  >:that  Kinimaka  held  the  legal  title  to  the  lands 
in  trust  for  him  and  a  decree  was  prayed  for  declaring  such 
trust. 

Upon  the  filing  of  that  bill  a  summons  in  the  ordinary  form 
was  issued  and  served  upon  Kinimaka.  The  latter,  however, 
died  on  January'  24,  1857,  without  having  answered  Uie  bill. 
On  March  16,  1857,  under  the  title  of  the  original  suit,  Kala- 
kaua filed  a  suggestion  of  the  death  of  Kinimaka  and  of  his 
leaving  ^^as  heirs  by  will"  his  three  minor  children,  Kaniu,  D. 
Leleo  and  Moses  Kapaakea,  and  praye<l  that  the  heirs  be  made 
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parties  to  tKe  bill,  that  a  guardian  ad  litem  be  appointed  for 
them  and  that  a  time  be  set  for  the  further  hearing  of  the 
cause. 

March  6,  1858,  Kalakaua  filed  a  petition  in  probate  for  proof 
of  Kaniu's  oral  will  and  for  his  appointment  as  administrator 
of  her  estate.  At  the  petitioner's  request  a  guardian  ad  litem. 
was  apponted  to  repreeent  the  three  minora  in  that  proceeding 
and  citation  was  issued  to  Pai,  widow  of  Kinimaka,  and  Greorge 
E.  Beckwith  aa  administrator  of  the  latter's  estate  and  also  as 
guardian  ad  litem  of  the  minors.  Further  proceedings  having 
been  had,  the  probate  court,  on  May  3,  1858,  gave  judgment  to 
the  effect  that  the  verbal  will  was  duly  proven  and  that  letters 
testamentary  thereon  be  issued  to  Kalakaua. 

Upon  petition  of  Pai,  filed  April  24,  1858,  Richard  Arm- 
strong was  appointed  administrator  of  the  estate  of  Kinimaka  in 
place  of  G.  E.  Beckwith,  resigned,  and  guardian  of  the  persons 
and  property  of  Kaniu,  David  Leieo  and  Kinimaka,  the  minorau 

On  July  19,  1858,  a  bill  in  equity  was  fi.led  by  Kalakaua 
averring  substantially  the  same  facts  as  were  set  forth  in  the 
bill  of  December,  1856,  adding,  however,  an  avermont  of  the 
probate  of  the  will  of  Kaniu,  and  praying  for  similar  relief;  but 
of  the  lands  described  in  the  earlier  bill  a  part  only,  to  wit,  two 
house-lots  awarded  by  L.  C.  A.  129,  R  P.  1602,  and  the  aliu- 
puaa  of  Onoulimaloo,  L.  C.  A.  7130,  was  made  the  subject  of 
the  later  one  and  a  taro  patch  at  Kaaleo,  Oahu,  L.  C.  A.  7130, 
not  referred  to  in  the  firet  bill  was  included  in  the  second.  The 
concluding  portion  of  the  bill  of  1858  read:  "And  your  orator 
would  further  represent,  that  the  said  Kinimaka,*  at  the  time  of 
his  decease,  left  a  widow,  by  name  Pai,  and  minor  children 
by  name  Kaniu,  David  Leleo  and  Kinimaka,  who  by  law  suc- 
ceed to  the  rights  of  the  said  Kinim-aka,  for  which  said  children 
R  B.  Armstrong,  D.D.,  has  been  appointed  guardian.  And 
your  orator,  respectfully  representing  that  he  can  have  no 
remedy  in  the  premises,  except  in  a  court  of  equity,  humbly 
prays  that  the  said  Pai  and  the  guardian  of  the  said  children, 
may  be  sfuramoned  to  show  cause,  at  such  time  and  place  as  may 
be  most  convenient  for  your  Honorable  Court  why  it  should  not 
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be  decreed  that  the  lands,  hereinbefore  mentioned,  of  right  be- 
long to  your  orator.  And  your  orator  further  pirays  that  it 
may  be  decreed  that  the  said  Kinimaka  did,  during  his  liie- 
time,  procure  the  award,  and  hold  possession  of  the  before  men- 
tioned lands,  for  the  use  and  benefit  of  your  orator,  and  further 
that  the  said  R.  B.  Armstrong,  guardian  of  the  said  minor  chil- 
dren of  the  said  Kinimaka  may  be  ordered  to  convey  to  your 
orator  all  the  right^  title  and  interest  of  the  said  children  in 
the  aforesaid  lands;  and  further  that  the  aforesaid  Pai,  widow  as 
-aforesaid  of  the  said  Kinimaka,  deceased,  may  be  ordered  to 
convey  to  your  orator,  all  her  right,  title  and  interest  in  and 
to  the  above-enumerated  lands.  And  that  such  other  orders 
4ind  decrees  may  be  made  and  passed  in  the  premises,  as  may 
pertain  to  equity  and  good  conscience,  and  may  give  relief  to 
your  orator  in  the  premises."  Tlie  process  issued  required  the 
Marshal  to  summon  "Pai  (w)  and  Richard  Armstrong  (Guardi- 
ijn  of  Kaniu,  Leleo  and  Kinimaka,  minors),  defendants",  to  ap- 
pear, etc.  Service  of  this  summons  was  made  upon  Pai  and  upon 
Richard  Armstrong. 

To  the  bill  of  1858  an  answer  was  filed  entitled  "The  Joint 
And  Several  Answers  of  Pai  and  Richard  Armstrong,  Guardians 
of  Kaniu,  David  Leleo  and  Kinimaka,  minors,  Defendants,  to 
the  Bill  of  Complaint  of  David  Kalakaua",  and  signed  "Pai, 
Richaid  Armstrong,  Guardian  of  Kaniu,  David  Leleo,  Kini- 
maka, minors.  By  Asher  B.  Bates,  their  Solicitor".  But  very 
little  was  admitted  in  this  answer.  Ignorance  was  expressed  aa 
to  the  truth  of  the  main  averments  and  the  complainant  was  left 
to  his  proof  of  the  same.  It  was,  however,  stated  by  the  respon- 
dents as  their  belief  that  if  the  awards  were  wrongfully  issued 
to  Kinimaka,  they  were  issued  upon  testimony  produced  to  the 
Board  of  Commissioners  to  quiet  land  titles  which  satisfied  that 
Board  that  Kinimaka  was  entitled  to  such  awards. 

At  the  trial,  counsel  for  the  respondents  presented  the  vier\v 
that,  assuming  that  the  land  originally  belonged  to  Kaniu  and 
that  she  attempted  to  pass  it  by  will  to  Kalakaua,  nevertheless 
the  King,  cognizant  of  these  facts,  took  back  at  the  time  of  the 
great  division  his  title  to  the    land    and    thereafter,    through 


656  APRIL,  1903, 

the  Board  of  Land  Commissioners,  made  a  re-distribution  and 
gave  an  award  covering  these  land^  to  Kinimaka  and  none  to 
David,  and  that,  no  appeal  having  been  taken  from  the  award, 
tbe  latter  was  final  and  the  complainant  was  estopped  from  re- 
exmining  the  matter.  Decision  was  reserved  by  the  court. 
Thereafter,  on  Xovember  2,  3858,  the  complainant  filed  a  dis- 
continuance of  his  suit  except  in  so  far  as  the  same  related  to 
the  land  of  Onoulimaloo,  Molokai,  and  Apana  1  of  R.  P.  1602, 
and  on  the  same  day  the  final  decree  now  sought  to  be  enforced 
was  made. 

Kinimaka  by  will  left  his  property  to  Kaniu  for  life,  after 
him  to  David  Leleo  for  life  and  after  him  the  remainder  in  fee 
to  Moees  Kapaakea  who  was  sometimes  called  Kinimaka  in  the 
proceedings  under  review.  David  Leleo  died  before  Kaniu  and 
Moees  Kapaakea  survived  the  two  others.  The  defendant  now 
holds  by  purchase  from  iLoses  Kapaakea,  whatever  title  the 
elder  Kinimaka  had  to  tlie  land.  The  complainant  is  likemse 
the  successor  to  all  of  the  rights  of  D.  Kalakaua  in  the  proi^erty. 
Richard  Armstrong  ib  now  dead. 

A  question  of  leeser  importance  in  the  case  may  be  disposed 
of  first,  and  that  is,  concerning  the  construction  of  the  decree. 
It  is  contended  that  the  decree  does  not  require  a  conveyance  of 
the  interest  of  tlie  minors  in  the  land  or  the  giving  of  a  deed 
in  their  name  by  the  guardian.  If  the  decree  is  not  clear  or 
is  ambiguous  in  its  terms,  it  may  be  read  in  the  light  of  the  aver- 
ments and  prayer  of  the  bill  and  averments  of  the  answer  and 
of  the  remainder  of  the  record.  See  Clay  v.  HiUkhrandy  34 
Kan.  694  (9  Pac.  406);  Finnagan  v.  Mmtchcster,  12  la.  521, 
2;  5  Encycl.  PI.  &  Pr.  1064;  Freeman  on  Judgments,  §45;  1 
Black  on  Judgments,  §123.  So  read,  there  can  be  no  doubt,  it 
seems  to  us,  that  it  was  the  intention  of  the  court  to  order  the 
conveyance  of  the  interests  of  tlie  minors.  In  our  opinion  thai 
intention  is  sufiiciently  expressed  in  the  decree. 

The  main  contention  in  support  of  the  demurrer  is  that  the 
minors  were  not  boimd  by  the  decree  of  1858,  because  they 
were  nc»t  themselves  named  as  parties  defendant  in  the  s^iit. 

In  Meek  r.  Astcan,  7  Haw.  750,  it  was  held  that  an  action  to 
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recover  rent  due  for  use  of  a  minor's  land  should  be  brought 
in  the  name  of  the  minor  by  hea*  guardian  and  not  in  the  name 
of  the  guardian  as  such.  The  court  said,  inter  alia:  "In  th«? 
the  case  at  bar,  a  guardian  for  the  minor  had  been  appointed  by 
the  Probate  Court.  How,  then,  should  the  suit  be  brought? 
The  purpose  of  it  was  to  collect  rent  due  for  use  of  the  minor's 
land.  It  was  the  suit  of  tlie  minor,  and  not  that  of  the  guardian. 
But  the  minor  cannot  make  a  contract  with  an  attorney  to  bring 
a  suit,  and  cannot  personallj'^  bring  a  suit;  therefore,  he  must 
act  tliTOugh  some  one,  or  by  some  one  specially  appointed  by  the 
court.    The  suit  is  nevertheless  that  of  the  minor. 

"Analogous  to  this  is  a  suit  where  the  suitor  is  represented 
by  an  attorney  in  fact.  The  principal  brings  the  action  by  tho 
attorney  in  fact."  It  may  be  that  this  is  the  better  rule,  that  it 
should  apply  as  well  to  actions  afjainst  minors,  that  tho  weight 
of  modem  authority  else\vhere  is  in  support  of  this  view  and 
that  such  is  the  practice  at  the  present  day  in  this  Territory. 
But,  however  that  may  be,  wo  think  that  if,  as  contended  for 
by  the  complainant,  the  contrary  practice  prevailed  in  our 
courts  prior  to  tlie  decision  in  the  Asican  case,  and  the  pro- 
ceedings in  Kalalava  v.  Arm»strong,  (ruardiaHj  and  Pai  were 
in  accordance  \vith  that  practice,  the  decree  sought  to  be  en- 
forced should  be  held  good  and  binding  as  against  tlie  minors. 

In  Meek  i\  Aswan j  the  court  recognized  the  prior  existence 
of  a  different  practice.  It  said:  "We  are  aware  that  a  differ- 
ent practice  has  in  many  instances  been  followed  in  this  court 
without  objection,  and  suits  have  been  instituted  in  the  form  of 
A.  B.,  guardian  of  C.  D."  At  the  time  of  that  decision  (1889), 
the  five  member?  of  the  Supreme  Court  sat  singly  at  nif^i  pr///*'?, 
exercising  the  ]uris<liction  and  powers  now  vested  in  our  Circuit 
Judges,  and  were  therefore  in  a  position  to  know  what  the  prac- 
lice  in  such  matters  was;  and  in  this  connection  the  ruling  of 
Mr.  Justice  ifcCully,  of  the  Supreme  Court,  who  preside<l  at  the 
trial  before  the  jurj',  is  of  gi'eat  significance.  The  case  had 
been  instituted  in  the  District  Court  of  Honolulu  where  judg- 
ment had  been  rendered  for  the  plaintiff.  On  appeal,  after  the 
jury  had  been    empanelle<l  and  swoni    and  the    plaintiff  had 
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opened  the  case,  the  defendant's  counsel  moved  to  dismiss  on  the 
ground  that  the  action  had  been  improperly  brought  in  the 
name  of  the  minor  by  her  guardian  and  should  have  been 
brought  by  "G.  S.  Houghtailing,  guardian  of  Eliza  Meek."  So 
thoroughly  imbued  with  the  past  practice  was  the  presiding 
justice,  who  afterwards  joined  in  the  decision  sustaining  the  ex- 
ceptions, that  he  held  the  declaration  defective  in  respect  to  the 
party  plaintiff  and  granted  the  motion  to  dismiss.  It  is  inter- 
esting to  note,  in  passing,  that  in  the  A^^wan  case  the  court  said 
that  the  objection  to  the  complaint,  even  if  tenable,  should  not 
have  been  visited  with  a  dismissal,  but  that  an  amendment 
should  have  been  allowed, — ^in  other  words,  that  the  error,  if  any, 
was  at  meet  a  mei'e  irregularity  and  not  one  affecting  the  valid- 
ity of  the  proceeding. 

Formerly,  by  the  common  law  of  Hawaii,  guardians  pos- 
sessed and  exercised  the  absolute  right  to  dispose  of  the  real  and 
l>ersonal  estate  of  their  wards,  as  might  suit  their  own  will.  See 
preamble  to  Act  of  August  4,  1851,  (Laws  of  1851,  p.  63): 
Laanni  v.  Puohu  et  al,  2  Haw.  161,  162;  Thornton  v.  Bi^hop^ 
7  Haw.  431,  434,  435;  Uoare  t\  Alien,  13  Haw.  257,  261.  It 
is  not  to  be  v/ondered  at  that  the  \'iew  as  to  the  title  of  a  guard- 
ian in  the  land  of  his  ward  and  as  to  his  iTOwei-s  generally  growii-g 
out  of  those  conditions,  had  not  changed  to  any  great  extent 
during  the  few  years  next  succeeding  the  enactment  of  the  law 
of  1851  which  abridged  the  rights  and  powers  of  guardians. 

An  examination  of  the  record^i  in  some  old  cases  referred  to 
at  the  argument  bears  out  the  statement  made  in  the  Aswan 
decision  as  to  the  earlier  practice. 

In  I^iw  Case  Xo.  627,  1856  and  1857,  an  action  of  ejectment, 
Kalama,  the  plaintiff,  alleged  in  her  declaration  tliat  Kekuanaoa 
and  li  *'have  wTongfully  entered  upon''  certain  land  described 
*^ —  as  you  i)etitioner  understands  claiming  to  hold  the  same  on 
behalf  of  H.  R.  H.  Victoria  Kamamalu — ^but  v/hether  this  last 
averment  be  true  or  not  complainant  does  not  of  herself  know." 
There  was  no  other  allegation  in  the  leaa-t  tending  lo  establish 
a  case  against  Victoria  Kamamalu  or  from  which  the  inference 
miglit  be  drawn  that  the  two  men  were  being  sued  as  guardians 
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of  Victoria.  The  two  answered,  and  Victoria  filed  a  motion, 
which  was  granted,  "that  the  cause  may  be  dischai^d  as  against 
her,  as  the  petitioner  alleges  no  cause  of  action  against  her  to 
which  she  can  plead."  Concerning  this  motion  the  clerk  in  his 
minutes  says  that  "Mr.  Bates  moved  that  Victoria's  name  be 
stricken  out  as  it  was  not  pretended  that  she  had  any  control 
over  it,  but  merely  her  gnardians  for  her  benefit."  This  is  the 
first  reference  to  the  two  defendants  as  guardians  but  from  the 
remainder  of  the  record  it  is  apparent  that  it  was  regarded  both 
by  court  and  counsel  that  the  defendants  were  being  sued  as. 
guardians  and  in  the  title  of  the  court's  decision  and  of  the  ap- 
peal they  are  named  as  guardians.  By  stipulation  of  the  parties, 
the  court  tried  and  determined  the  question  of  right  and  title  to 
tlie  land,  that  of  damages  to  be  submitted  later,  if  necessary,  to 
a  jury  or  to  referees,  it  being,  however,  the  ward's  right  and 
title,  and  not  that  of  the  two  men  who  were  guardians,  that  was 
involved. 

Ikalia  (k),  guardian  of  Kanakaokai  Aikaula  (k)  v.  Kopaea 
and  others,  1879,  (Law  Xo.  1463),  Neil  Campbell,  Guardian  of 
the  persons  and  property  of  Kaua  (k).  Ana  (w)  and  Kamaka 
(k),  minors,  and  Emilia  (w)  and  Xeil  Campbell,  her  husband,  v. 
Manu,  at  aL,  1881,  (Law  Xo.  1277),  Naweli,  Guardian  of  four 
minors  named,  v.  Mary  A.  Auld  and  husband,  1881,  (Law  No. 
1805),  and  A.  F.  Judd  and  S.  B.  Dole,  Guardians  of  Airene  H. 
li,  a  minor  v.  Kuanalewa,  et  al,  1881-1882,  (Law  Xo.  2032), 
were  all  actions  of  ejectment  in  which  the  title  of  the  wards  was 
tried  and  determined.  In  each  case  the  guardian  as  such  was 
named  as  the  plaintiff,  and  not  the  ward  by  the  guardian.  So, 
too,  in  Equity  case  Xo.  568,  tried  in  1886  and  1887,  the  bill  and 
all  subsequent  pa])ers,  including  two  decisions  by  Mr.  Justice 
Preston,  were  entitled  "Yim  Quon  v.  A.  J.  Cartwright,  Guard- 
ian of  George  Holt  and  Annie  Holt,  defendant." 

These  cases,  while  but  few  in  number,  are  sufficient  to  ehow 
a  practice  different  from  that  declared  in  the  Asican  case  to  be 
the  correct  one,  and  counsel  for  the  respondent,  diligent  and 
thorough  as  he  has  been  in  this  case,  has  referred  to  but  one  to 
the  contrary.     That  is  the  case  of  Mctcalf  v.  Metcalf,  Eq  lity 
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No.  251,  (1859),  in  which  the  bill,  without  title,  prayed  that 
Emma  Metcalf ,  a  minor,  be  ordered  to  convey  to  the  complain- 
ant certain  premises  alleged  to  be  held  by  her  in  truist  for  him. 
The  clerk's  minutes  and  the  bill  of  costs  are  each  entitled  "The- 
ophilus  Metcalf  v.  Emma  Metcalf"  and  the  decree  of  the  court, 
as  noted  by  the  clerk,  was  that  "the  said  Emma  Metcalf,.  minor 
defendant,  do  release  and  convey  *  *  *  through  her 
guardian  ad  litem  J.  W.  Austin,  Esq."  On  the  other  hand  it 
may  be  noted  that  the  complainant  also  prayed  that  "a  guardian 
ad  litem  may  be  appointed  by  this  Honorable  Court  who  may 
be  cited  to  appear  and  answer  for  the  said  Emma  Metcalf  and 
show  cause  if  any  there  be  why  the  prayer  of  this  petition  shall 
not  be  granted,"  that  the  order  to  the  Marshal  was  to  summon 
"J.  W.  Austin,  Guardian  ad  litem  for  Emma  Metcalf,  defend- 
ant," that  service  was  made  as  directed  on  the  guardian,  and  that 
the  respondent's  answer  was  entitled  '^Theophilus  Metcalf  v.  J. 
W.  Austin,  Guardian  ad  litem  of  Emma  Metcalf"  and  signed  by 
"J.  W.  Austin,  Guardian  ad  litem  of  Emma  Mertcalf." 

It  is  true  in  none  of  the  cases  cited  by  the  present  complainant 
does  it  appear  that  the  question  was  specifically  raised.  Yet  from 
the  very  silence  of  court  and  counsel  can  be  implied  acquies- 
cence in  that  mode  of  procedure  and  approval  of  it.  "Where  a 
court  has  erroneously  held  that  certain  things  were  suflBcient  to 
give  jurisdiction  and  titles  have  been  built  thereon,  the  doctrine 
of  stare  decisis  forbids  the  overruling  of  those  decisions." — Van 
Fleet,  Coll.  Attack,  p.  4.  Decrees  rendered  during  the  period  in 
question  extending  from  forty-five  or  more  years  ago  to  fifteen 
years  ago,  settling  the  titles  to  real  estate  and  made  in  conformity 
with  a  procedure  then  regarded  as  good  and  impliedly  decided  to 
give  jurisdiction  to  the  court  and  to  bind  the  wards,  should  be 
now  upheld,  irre^spective  of  any  later  change  in  procedure  and 
even  though  the  lawyers  and  judges  of  to-day  think  differently 
as  to  the  correctness  of  the  former  practice. 

If  the  defects  complained  of  can  be  regarded,  not  as  matters 
affecting  the  jurisdiction  but  as  constituting  at  most  mere  error, 
certainly  such  error  cannot  be  taken  advantage  of  in  this  case 
because  the  attack  now  made  on  the  decree  of  1858  is  collateral 
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and  not  direct.  ^*A  collateral  attack  is  an  attempt  to  impeach  a 
judgment  or  decree  in  a  proceeding  not  instituted  for  the  ex- 
press purpose  of  annulling,  correcting  or  modifying  such  judg- 
ment or  decree." —  17  Am.  &  Eng.  Ency.  Law,  2nd  ed.,  848. 
See  also  Morrill  v.  Morrill,  20  Or.  96,  101;  Nichols  t\  Umithy 
26  N.  H.  298,  300.  "The  word  'collateral'  ",  in  this  connection, 
"is  always  used  as  the  antithesis  of  'direct',  and  it  is  therefore 
wide  enough  to  embrace  any  independent  proceeding.  To  con- 
stitute a  direct  attack  upon  a  judgment,  it  is  said,  it  is  necessary 
that  a  proceeding  be  instituted  for  that  very  purpose.  If  an 
appeal  is  taken  from  a  judgment,  or  a  writ  of  error,  or  if  a  motion 
is  made  to  vacate  or  set  it  aside  on  accoimt  of  some  alleged  ir- 
regularity, the  attack  is  obviously  direct,  the  sole  object  of  the 
proceeding  being  to  deny  and  disprove  the  apparent  validity  of 
the  judgment.  But  if  the  action  or  proceeding  has  an  independ- 
ent purpose  and  contemplates  some  other  relief  or  result,  al- 
though the  overturning  of  the  judgment  may  be  important  or 
even  necessary  to  its  success,  then  the  attack  upon  the  judgment 
is  collateral  and  falls  within  the  rule." — 1  Black  on  Judgments, 
Sec  252.  "A  direct  attack  on  a  judicial  proceeding  is  an  attempt 
to  avoid  or  correct  it  in  some  manner  provided  by  law.  *  *  * 
A  coUaterol  attack  on  a  judicial  proceeding  isi  an  attempt  to 
avoid,  defeat,  or  evade  it,  or  to  deny  its  force  and  effect  in  sonto 
manner  not  provided  by  law." — Van  Fleet,  Collateral  Attack, 
pp.  4,  5.  Under  either  of  these  definitions, —  we  have  not 
found  any  essentially  different  —  the  present  attack  is  collateraL 
The  complainant's  bill  has  for  its  sole  object  the  enforcement  of 
the  decree  and  necessarily  proceeds  on  the  aseaimption  that  that 
decree  is  not  made  in  any  manner  provided  by  law  nor  in  a  pro- 
ceeding instituted  expressly  for  that  purpose.  "An  attack  on  a 
judgment  in  a  proceeding  to  revive  it  is  a  collateral  attack." — 
Sha/ron  v,  Terry,  36  Fed.  337,  346.  See  also  1  Black  on  Judg^ 
ments,  Sec.  252. 

Service  of  summons  in  the  case  of  Kalakaua  v.  Armstrong 
was  made  on  the  giianlian  and  not  on  the  minors  themselves. 
The  same  procedure  was  followed  in  Met  calf  v.  Metcalf  and  in 
Tim  Quon  v,  Gartivright,  and  is  not  unsupported  by  precedents 
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elsewhere  or  in  reason.  The  minons  in  this  case  were,  in  1858, 
about  elerren,  seven  and  one  year  old  respectively.  Service  on 
them  would  be,  in  reality,  a  worthless  form.  After  service  it  is 
the  guardian  who  acts  and  who  conducts  the  whole  defense;  the 
ward  does  nothing  and  can  do  nothing.  True,  in  theoiy,  such 
service  would  serve  to  notify  their  parents  or  others  standing  in 
loco  parentis  of  the  institution  of  the  suit.  That  purpose  was  in 
fact  accomplished  in  this  case  for  their  mother,  Pae,  was  herself 
a  defendant  and  the  guardian  appointed  at  her  request  was  also 
served-  Greneral  guardians  are  by  our  statute,  Section  1970,  C. 
L.,  authorized  and  required  to  "appear  for  and  represent"  the 
ward  '*in  all  legal  suite  and  proceedings,  unless  where  another 
person  is  appointed  for  that  purpose,  as  guardian  or  next 
friend."  A  guardian  might,  perhaps,  under  this  provision, 
waive  service  upon  a  minor  defendant  and  enter  an  appearance 
and  thereby  bind  the  minor.  That  there  is  a  diflFerence  of  au- 
thorities as  to  whether  a  judgment  against  a  minor  without 
service  on  him  is  absolutely  void  for  want  of  jurisdiction  or  is 
merely  voidable  and  so  immune  from  collateral  attack,  is  con- 
ceded by  respondent.  The  point  as  to  lack  of  service  is  relied 
upon  by  her  only  to  the  extent  of  showing  that  for  that  reason 
the  decree  was  erroneous  and  should  not  be  now  enforced. 

The  old  decree  is  claimed  by  respondent  to  be  erroneous  for 
the  further  reason  that  upon  the  facts  and  the  evidence  ad- 
duced in  that  proceeding  in  1858,  the  court  erred  in  holding  that 
Kinimaka,  and  after  him  his  heirs,  was  a  trustee  of  the  legal 
title  for  the  benefit  of  Kalakaua.  The  contention  of  the  re- 
spondent is  that  because  of  these  two  alleged  errors  last  men- 
tioned, to  wit,  the  lack  of  service  and  upon  the  merits,  the  court 
should  refuse  to  enforce  the  decree.  It  is  not  contended  that  the 
court  must  in  all  such  case*?  re-examine  the  former  proceedings 
but  merely  that  it  may;  in  its  discretion,  do  so.  Assimiing  that 
to  be  so,  we  decline  to  re-trj-  the  old  case.  The  guardian  ap- 
peared and  contested  the  complainant's  claim,  presenting  in  op- 
position substantially  the  same  viewe  now  sought  to  be  ui^ged 
by  the  respondent.  The  ward's  interests  were  not  permitted  to 
go  by  default  but  were  fully  defended  by  counsel.  The  decree, 
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while  not  carried  out  by  the  execution  of  a  conveyance,  was 
in  fact  acquiesced  in,  as  appears  by  the  bill  by  all  concerned  and 
complainant  and  his  successors  in  interest  from  that  time  con- 
tinuously until  about  January,  1900,  held  open,  notorious  and 
undisturbed  poseeeefion  of  the  land.  Under  the  circumstances^ 
and  after  a  lapse  of  forty-four  years,  we  do  not  think  that  the 
court  should  examine  into  the  merits  of  the  former  proceedings 
or  refuse  to  enforce  the  decree  for  the  reasons  suggested. 

As  to  whether  the  bill  of  1858  was  a  continuation,  by  revival 
of  the  proceedings  instituted  in  1856,  or  was  the  commencement 
of  a  new  and  independent  suit,  we  express  no  opinion. 

The  decree  appealed  from  is  reversed  and  the  cause  remanded 
to  the  Circuit  Judge  for  such  further  proceedings  as  may  be 
proper. 

Kinney  J  Ballon  &  McClanahan  and  H,  A.  Bigeloto  for  the 
complainant 

L.  A .  Dickey  for  the  respondent. 

Co^•ouRRING  Opinion  of  Frear,  C.J. 

I  concur  in  general  in  the  reasoning  and  conclusions  of  the 
foregoing  opinion. 

It  is  true,  as  held  in  Lawrence  Mfq  Co,  v.  Janesvillc  Mills^ 
138  U.S.  552,  that  "where  a  party  returns  to  a  court  of  chancery 
to  obtain  its  aid  in  executing  a  former  decree,  it  is  at  the  risk  of 
opening  up  such  decree  as  respects  the  relief  to  be  granted  on 
the  new  bill,"  but  that  does  not  mean  that  the  former  decree 
should  be  opened  up  in  all  caseft.  As  a  rule  it  is  not  opened  up 
where,  as  here,  so  long  a  time  has  elapsed  since  it  was  made  and 
where  no  fraud  is  alleged  in  obtaining  it  and  where  it  is  not  in- 
complete and  where  it  was  adversary  and  not  by  consent.  The 
case  just  cited  from  the  Federal  Supreme  Court  was  brought 
to  piece  out  a  decree  that  was  both  incomplete  and  by  consent. 
As  the  court  said :  "The  prioi*  decree  was  the  consequence  of  the 
consent  and  not  of  the  judgment  of  the  court,  and  this  being  so, 
the  court  had  the  right  to  decline  to  treat  it  as  res  adjudicata.^^ 
And  in  Buchanan  i\  Knoxrilh  &  O,  li,  Co.,  71  Fed.  Rep.  324, 
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the  United  States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
distingruished  that  case,  and,  after  pointing  out  that  it  was  a  case 
to  piece  out  an  incomplete  consent  decree  and  quoting  from  it 
the  language  above  quoted  herein,  said:  ''That  is  a  very  different 
case  from  that  of  a  party  who  stands  on  a  complete  decree,  and 
seeks  no  other  benefit  or  advantage  than  that  which  is  due  by 
the  general  law  from  a  former  judgment."  In  the  present  case 
it  would  be  practically  impossible,  owing  to  lapse  of  time  and 
the  deaths  of  witnesses,  to  go  into  the  merits  of  the  former 
decree,  and  the  plaintiff  and  its  predecessors  have  been  in  pos- 
session and  enjoyed  the  benefits  of  that  decree  without  question 
for  more  than  forty  years. 

The  question  whether  the  guardian  or  the  minors  should  have 
becoi  made  parties  and  served  in  the  fonner  case  can  hardly  be 
said  to  be  involved.  We  may  assume  not  only,  as  was  perhaps 
held  by  implication  in  Merk  v.  Aswan,  7  Haw.  750,  that  it 
would  have  been  correct  practise  to  have  madei  the  minors  de- 
fendants and  to  have  served  them,  but  also  that  it  was  incorrect 
practice  to  make  the  guardian  the  party  defendant  and  ser\' e  him 
alone.  Still,  if  that  is  only  a  question  of  error,  and  not  of  ju- 
risdiction, it  cannot  be  raised  on  a  collateral  attack.  There  can 
be  no  doubt  that  this  attack  is  collateral.  The  only  question, 
therefore,  is  whether  the  court  in  the  former  case  merely  com- 
mitted error  or  was  entirely  without  jurisdiction,  whether  the 
decree  Avas  absolut^elv  void  or  merelv  voidable  on  direct  attack. 
The  Meek  cat^e  was  one  of  direct  attack  and  the  court  seemed  to 
intinuate  tliat  the  irregularity  complained  of,  if  well  founded, 
was  one  of  eiTor  rather  than  of  jurisdiction.  In  McAnear  v. 
Eppct'sem,  54  Tex.  220,  in  which  a  judgment  was  attacked  col- 
laterally on  the  ground  that  it  was  void  because  no  service  had 
been  made  on  the  minor  defendants,  the  court  said:  ''After  a 
careful  and  extended  examination  of  manv  cases  in  addition  to 
those  cited  by  counsel,  in  which  the  judgments  in  adversary  pro- 
ceedings, like  the  one  now  imder  consideration,  were  sought  to 
to  be  set  aside  because  the  minor  defendants,  although  repre- 
sented by  guardians  (id  litem,  had  not  been  personally  cited,  wc 
indorse  this  remark    of  eludge    Hitehcok's    in  Robh  v.  Iricin: 
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'Much  IS  said  in  the  books  upon  the  subject.  But  I  apprehend  it 
will  be  found  upon  examination  that  decrees  entered  under  such 
circumstances  are  generally,  if  not  universally,  holden  to  be 
voidable,  not  void.'  15  Ohio,  699;  Preston  v.  Dtmn,  25  Ala., 
507;  Nelson  v.  Moon,  3  McLean's  C.  C,  319;  Day  v.  Kerry  7 
Mo.,  426;  Sheldon  t\  Newton,  3  Ohio  St.,  504.  ***** 
We  are  of  opinion,  upon  the  weight  of  authority,  that  a  failure  to 
cite  the  minor  defendants  personally  in  suit  No.  2103,  they 
having  been  defended  by  a  guardian  ad  litem,  however  suJE- 
ciently  erroneous  to  have  caused  a  reversal  of  the  judgment 
against  them  on  direct  proceedings,  was  not  such  fatal  defect  as 
would  render  the  judgment  absolutely  void,  so  that  it  can  be 
successfully  impeached  on  a  collateral  attack."  In  Dampic7'  v. 
McCall,  78  Ga.  687  (3  S.  E.  563),  the  court  went  so  far  as  to  de- 
cline to  interfere  even  on  direct  attack  where  service  had  been 
made  on  the  guardian  alone.  See  also  as  bearing  on  this  general 
question,  Smith  r.  McDonald,  42  Cal.  484;  Lessee  v.  Lowe,  18 
Oh.  368;  McFmland  v.  Fehiger's  Heirs,  7  Oh.  198;  White  v. 
Albertson,  14  :Nr.  C.  241;  Gotendorf  t\  Goldschmidt,  83  N.  Y. 
112;  Doe  v.  lAtlierhcrry,  4  McClean  442;  Ankeny  v.  Black- 
i^ton,  7  Or.  407;  Jongsma  v.  Pfiel,  9  Ves.  357;  1  Dan.  Ch.  PL 
&  Pr.  444,  note  6.  It  is  true  these  cases  relate  to  the  question  of 
service  of  process  rather  than  to  that  of  parties  of  record,  but  the 
former  would  seem  to  be  the  more  important  of  the  two  ques- 
tions. If  the  principle  contended  for  is  correct,  it  would  seem 
quite  as  important  that  the  minors  should  be  pei-sonally  served  as 
that  the  defendant  should  be  "A,  minor,  by  B,  guardian"  instead 
of  "B,  guardian,  for  A,  minor."  No  instance  has  been  cited  in 
wliich  a  decree  made  under  either  of  these  circumstances  has 
been  held  void  on  collateral  attack.  The  question  is  not  whether 
Meek  i\  Aswan  shall  be  followed  or  whether  the  matter  is  Htarc 
deci-siiS  in  view  of  the  former  practice.  To  hold  that  the  question 
is  one  of  error  rather  than  of  jurisdiction,  and  so  that  the  decree 
is  not  subject  to  collateral  attack,  is  in  entire  harmony  with  the 
decision  in  Meek  v.  Aswan;  and  former  practice,  as  regarded  in 
a  number  of  the  cases  above  cited,  greatly  emphasizes  the  pro- 
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priety  of  upholding  former  decrees  as  far  as  poaaiblo  under  cir- 
cumstances like  the  present. 

DISSENTING  OPINION  OP  GALBRAITH.  J. 

I  do  not  concur  in  the  argument  or  conclusion  announced  in 
the  foregoing  opinion. 

The  rule  recognized  by  the  Supreme  Court  of  the  United 
States,  and  absolutely  binding  on  the  Courts  of  this  Territory, 
is  that,  "where  a  party  returns  to  a  court  of  chancery  to  obtain 
its  aid  in  executing  a  former  decree,  it  is  at  the  risk  of  opening  up 
such  decree  as  respects  the  relief  to  be  granted  on  the  new  bill.'' 
Lawrence  Mfg  Company  v.  Janesrille  Cotton  Millj  138  U.  S. 
562,  561. 

This  rule  clearly  gave  the  trial  court  the  power  in  hearing  the 
bill  to  open  up  and  re-examine  the  decree  of  1858,  and,  it  seems 
to  me,  that  with  the  possession  of  the  power  there  was  an  im- 
plied duty  to  exercise  it.  Aside  from  this  consideration  a  decree 
that  has  been  permitted  to  remain  dormant  for  44  years  needs 
a  ''clear  bill  of  health"  to  enable  the  doctrine  of  stare  decisUf 
to  be  invoked,  in  its  behalf  and  to  authorize  a  court  after  so  long 
a  time  to  decree  its  specific  performance. 

This  decree  of  1858  did  not  dive<?t  the  respondent's  grantor 
of  the  legal  title  to  the  property  in  dispute,  nor  did  it  pretend  to 
do  so.  It  merely  ordered  Armstrong,  as  guardian,  to  convey  the 
property.  This  he  did  not  do.  Why  we  do  not  know.  The  fact 
that  complainant  and  its  grantor  remained  passive  so  far  as  this 
decree  was  concerned  for  all  these  years  while  the  legal  title  to 
property  was  in  another  and  took  no  step  to  force  a  conveyance 
of  title  under  the  decree  is  difficult  to  reconcile  with  the  claim 
that  they  felt  secure  in  the  legality  of  the  decree.  I  do  not  deem 
it  necessary  to  go  into  the  merits  of  thLs  decree  further  than  to 
state  that  there  is  sufficient  on  the  face  of  the  bill  to  raise  a 
serious  question  in  my  mind  as  to  its  correctness. 

I  do  not  consider  the  claim  well  taken  that  the  respondent  and 
her  predecessor  in  title  "acquiesced"  in  this  decree  by  the  fact 
that  no  action  was  taken  to  have  the  same  reversed  or  set  aside. 
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They  were  not  compelled  to  take  the  initiative  or  to  do  any- 
thing; 90  long  as  no  attempt  to  execute  the  decree  was  made.  The 
decree  was  harraleee  to  them  so  long  as*  no  attempt  was  made  to 
enforce  it.  The  burden  of  action  was  on  the  complainant.  The 
legal  title  was  in  the  respondents'  grantor  and  so  long  as  nothing 
was  done  to  compel  him  or  them  to  convey,  his,  or  their,  inaction 
cannot  be  said  to  be  "acquiescence"  to  her  prejudice. 

The  doctrine  of  ^tare  decisis  has  been  invoked  in  behalf  of 
this  decree.  It  seems  to  me  that  this  doctrine  will  prohibit  the 
granting  of  the  prayer  of  the  bill.  Blackstone  says  relative  to 
this  doctrine  "For  it  is  an  established  rule  to  abide  bv  former 
precedents.  Wliere  the  same  points  come  again  in  litigation; 
as  well  to  keep  the  scale  of  justice  even  and  steady,  and  not 
liable  to  waver  with  every  new  judge's  opinion;  as  also  because 
the  law  in  that  case  being  solemnly  declared  and  determined,, 
what  before  was  uncertain,  and  perhaps  indifferent,  is  now  be- 
come a  permanent  rule  which  it  is  not  in  the  breast  of  any  sub- 
sequent judge  to  alter  or  vary  from  according  to  his  private 
sentiments;  he  being  sworn  to  determine,  not  according  to  his 
own  private  judgment,  but  according  to  the  known  laws  and  cus- 
toms of  the  land;  not  delegated  to  pronounce  a  new  law,  but  to 
maintain  and  expound  the  old  one."    1  Blackstone  69. 

I  understand  that  it  is  the  "former  precedents"  of  this  Court 
not  the  uncertain  precedents  of  the  Circuit  Court  (which  can 
only  be  ascertained  by  a  tedious  search  of  the  files  of  that  Court) 
that  this  Court  should  "abide  by"  and  that  it  is  in  this  way  that 
we  may  "keep  the  scale  of  justice  even  and  steady  and  not  liable 
to  waver  with  every  new  judge's  opinion." 

This  Court  has  decided  in  a  suit  by  a  minor  to  collect  rent  due, 
that  the  action  should  be  commenced  in  the  name  of  the  minor 
by  its  guardian.  (Meek  v.  Aswiw^  7  Haw.  750).  The  converse 
of  this  pmpoeition  is  that  a  suit  against  a  minor  should  be  against 
him  by  his  guardian  and  not  against  his  guardian  alone.  This  is 
admitted  so  far  a?  this  case  is  concerned.  "It  may  be  that  this  is 
the  better  rule,  that  it  should  apply  as  well  to  actions  against 
minors,  that  the  weight  of  njodem  authorites,  elsewhere  is  in 
support  of  this  view  and  that  such  is  the  practice  at  the  present 
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day  in  this  Territory."  Notwithstanding  this  admission  the  de- 
cision in  the  Asioa^i  case  is  not  followed,  nor  is  it  overruled,  in 
express  terms,  for  the  reason  that  a  ^'contrary  practice  prevailed 
in  our  Courts  prior  to  the  decision  in  the  Astaan  case."  This 
"contrary  practice"  may  have  been  permissible  prior  to  the  de- 
cision in  the  Amcan  case  but  that  decision  having  declared  the 
practice  wrong  we  cannot  now  approve  of  such  practice  without 
overruling  that  case.  That  case  ought  not  to  be  overruled  for  the 
reason  that  it  is  good  law  and  is  supported  by  the  great  current 
of  judicial  authority  elsewhere. 

Again  what  is  the  evidence  of  this  contrary  practice?  Xo 
decisions  were  cited  in  this  jurisdiction  to  support  it.  We  are  re- 
ferred to  the  files  of  some  seven  or  eight  cases  in  the  Circuit 
Court  where  the  papers  are  entitled  as  were  those  in  the  case  lu 
which  the  decree  in  question  was  rendered.  It  is  not  contended 
that  the  correctness  of  the  procedure  was  raised  in  any  of  these 
cases  or  that  the  ruling  of  a  Circuit  Judge  supported  it,  but  it  is 
contended  that  there  was  an  "implied  acquiescence"  in  the  prac- 
tice "from  the  very  silence  of  Court  and  counsel."  So  we  have 
only  the  "implied  acquiescence"  of  the  Court  and  counsel  in 
seven  or  eight  cases  in  the  Circuit  Court  extending  over  a  period 
of  thirty  or  forty  years  to  support  the  majority  of  the  Court  in 
refusing  to  follow  the  decision  of  this  Court  rendered  at  a  time 
when  the  Court  was  composed  of  five  judges.  This  reasoning 
followed  to  its  logical  conclusion,  it  seems,  would  prevent  this 
Court  from  overniling  a  practice  or  procedure  of  the  Circuit 
Court  no  matter  how  erroneous  provided  "court  and  counsel" 
had  by  silence  acquiesced  in  it  in  a  few  cases,  extending  over  a 
numl)er  of  vears. 

Again  the  practice  of  digging  up  the  files  of  the  Circuit  Court 
and  referring  to  them  to  establish  a  practice  or  procedure  does 
not  appeal  to  me  very  strongly.  Tliere  is  enough  difliculty  in 
determining  such  questions  when  reference  is  made  to  reported 
cases  \vhere  the  evidence  of  the  question  passed  upon  is  supposed 
to  be  preserved  in  practicable  form.  To  search  through  a  lot  of 
files  of  the  trial  court  and  examine  .the  entitling  of  the  papers  and 
the  endorsement  on  the  summons  is  not  in  any  way  a  satisfac- 
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tory  method  to  establish  a  question  of  procedure  let  alone  to 
justify  an  appelate  court,  in  passing  by  one  of  its  own  solemn 
decisions. 

The  heirs  of  Kinimaka  were  the  real  parties  in  interest  in  the 
suit  resulting  in  the  decree  of  1858  and  sought  to  be  enforced 
by  the  bill.  These  heirs  were  not  made  parties  to  that  suit,  were 
not  served  with  process  therein  and  made  no  appearance,  al- 
though their  guardian  was  a  party,  was  served  and  appeared  and 
contested  the  cause  still  the  heirs  were  not  parties  and  were  not 
bound  by  the  decree  nor  is  the  respondent  in  this  case  and  the 
decree  ought  not  to  be  enforced  without  a  re-trail  of  the  cause. 

The  decree  sustaining  the  demurrer  to  the  bill  should  be  af- 
firmed, and  the  appeal  dismissed. 


HEITKY  SMITH  v,  HAMAKUA  MILL  COMPANY,  Ltd. 

Exceptions  from  Circuit  Court,  First  Circuit. 
Submitted  January  6,  1903.  Decided  April  7,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

A  mere  scintilla  of  evidence  Is  insufflclent  to  support  a  verdict. 
The  verdict  In  this  case  held  to  be  unsupported  by  evidence. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

(Galbraith,  J.,  Dissenting.) 

This  is  an  action  of  ejectmenl;  brought  to  recover  an  un- 
divided one-fourth  interest  in  the  ahupuaa  of  Koholalele,  Ha- 
makua,  Hawaii,  containing  an  area  of  about  6330  acres.  At 
the  firet  trial  a  verdict  was  directed  for  the  plaintiff,  but  this 
was  set  aside  by  this  Court  on  the  ground  that  evidence  had  been 
adduced  sufficient  to  support  a  verdict  for  the  defendant.     The 
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second  trial  resulted  in  a  verdict  for  the  plaintiff  and  the  case 
now  comet*  to  this  Court  on  a  number  of  exceptions,  only  two 
of  which,  however,  are  relied  upon.  Of  these,  one  is  to  the  ver- 
dict as  beinff  contrarv  to  the  law  and  the  evidence  and  the  other 
to  the  overruling  of  a  motion  for  a  new  trial.  The  only  ques- 
tion is  whether  or  not  there  was  sufficient  evidence  to  supix)rt  a 
verdict  for  the  plaintiff. 

First,  as  to  the  paper  title.  Undisputed  evidence  sho^vs  that 
the  ahupuaa  in  controversy  was  granted  by  L.  C.  A.  26B.,  R.  P. 
4527,  to  Kailakanoa  (w)  and  upon  the  latter's  death  passed  w 
her  half  brother  Huakini,  who  was  the  son  of  Kailakanoa's 
mother,  Kapehe  the  first,  but  by  a  second  and  different  husband, 
Kuauamoa;  also  that  from  Huakini  the  land  descended,  one 
half  to  his  widow,  Hoomana,  and  the  other  half  to  the  heirs,  by 
right  of  representation,  of  the  two  sisters  of  his  mother,  that 
is  to  say,  one  fourth  to  Hanakaulani  Holt,  the  grand-daughter 
of  Paele,  sister  of  Kapehe  the  first,  one  eighth  to  Kapehe  the 
second,  daughter  of  Keaka,  sister  of  Kapehe  the  first,  and  one- 
eighth  to  the  descendants  of  Kapau,  brother  of  Kapehe  the  sec- 
ond. The  plaintiff's  evidence,  undisputed,  as  it  is  reported  in  the 
transcript  now  before  us,  furthcT  sliows  that  Kapau  had  two 
children,  Kapehe  the  third  and  Kailakanoa  the  second,  that  these 
two  children  survived  Huakini,  that  Kapehe  the  third  left  sur- 
viving her  as  her  sole  heirs  two  children,  Kealakoiula  (w)  and 
Peleki  (w),  that  Peleki  left  surviving  her,  as  her  sole  heirs,  her 
husband  Aalaioa  and  her  sister  Kealakoiula,  and  that  Kealakoi- 
ula and  Aalaioa  conveyed  by  deed  to  plaintiff  all  of  their  righ% 
title  and  interest  to  the  land  in  question.  It  is  claimed  for  the 
plaintiff  that  the  testimony  is  incorrectly  reported  in  the  trans- 
cript in  90  far  as  it  makes  it  appear  that  the  '^children"  of  Ka- 
pau survived  Huakini  and  that  the  testimony  in  fact  was  that  of 
the  descendants  of  Kapau,  only  his  "grand-children"  had  sui- 
vived  Huakini.  Uix>n  the  transcript  as  it  stands,  tlie  evidence 
is  not  capable  of  being  so  read.  Further,  no  evidence  whatever 
was  adduced  tending  to  show  the  time  of  the  death  of  Kailaka- 
noa the  second  with  reference  to  that  of  Kapehe  the  third  or  any 
other  facts  from  which  the  jury  could  have  found  that  all  or 
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any  part  of  the  interest  of  Kailakanoa  the  second  passed  at  her 
death  to  Kapehe  the  third  or  to  the  latter's  children  and  thus 
through  her  or  them  to  the  plaintiff.  In  other  words,  the  bur- 
den of  proof  being  upon  the  plaintiff  and  the  latter  being 
obliged  to  rely  for  a  recovery''  upon  the  strength  of  his  own  title 
and  not  upon  any  weakness  in  that  of  the  defendant,  the  evi- 
dence on  the  subject  of  pedigree  was  at  best  insufficient  to  sup- 
port a  verdict  for  plaintiff  for  any  more  than  an  undivided  one- 
eighth  interest,  that  is  to  say,  for  one  half  of  Kapehe  the  second's 
one  eighth  as  it  passed  through  the  descendants  of  Kapau,  and 
for  one  half  of  the  one  eighth  which  came  to  the  children  of  Ka- 
pau directly  from  Huakini  at  his  death. 

This  pomt  was  not  raised  by  counsel  either  at  the  trial  or  in 
this  Court  and  evidently  escaped  the  notice  of  the  trial  judge 
also  for  the  latter  gave  the  jury  a  direct  instruction  to  the  effect' 
that  the  estate  of  Huakini  at  his  death  passed,  one  half  to  Hoo- 
mana,  one  fourth  to  Kapehe  the  second  and  the  grand-children 
of  Kapau  and  the  remaining  fourth  to  Hanakaulani  Holt,  that 
Kapau  left  as  his  sole  heirs  at  law  his  grand-children,  and  that 
the  paper  title  to  an  undivided  one  fourth  passed  to  the  plaintiff 
by  the  deeds  of  the  grand-children.  No  exception  was  noted  to 
this  instruction.  Plaintiff's  counsel,  on  having  his  attention 
called  to  the  defect  in  the  evidence,  contends  that  the  point 
must  now  be  regarded  as  waived  by  the  defendant  by  reason  of 
the  failure  to  except  to  tlie  instnietion.  Perhaps  this  is  so, 
although  on  the  other  hand  it  may  be  urged  that  the  exception 
to  the  verdict  is  broad  enough  to  cover  the  objection  and  that 
justice  requires  that  the  court  should  not  sustain  the  verdict  with 
full  knowledge  that  the  ex'idence  of  pedigree  does  not  uphold 
it  as  rendered.  However  that  may  be,  upon  another  ground 
the  verdict  must,  we  think,  be  set  aside  and  a  new  trial  ordered. 

The  defense  was  adverse  possession.  The  following  facts  were 
proven  by  undisputed  evidence :  P.  Xahaolelua,  a  half  brother, 
of  Huakini  by  the  same  father,  Kuauamoa,  but  by  a  different 
mother  Kaauhuhu,  wa?  appointed  administrator  of  the  estate  of 
Kailakanoa  November  2(>,  1862.  On  December  6,  1870,  he 
filed  a  iX3tition  for  the  approval  of  his  accounts  as  such  admin- 
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istrator  and  far  a  decree  declaring  who  the  heirs  of  the  dece- 
dent were.  At  the  hearing  had  on  this  petition,  Kapehe  the 
second  was  present  and  testified.  Hajiakaulani  Holt,  too,  was 
present  and  represented  by  counsel.  In  those  proceedings  P. 
Nahaolelua  claimed  that  the  estate  of  Kailakanoa  descended 
through  Huakinij  one  half  to  the  widow  Hoomana  and  the 
other  half  to  himself,  the  half  brother.  Mrs.  Holt  claimed  one 
fourth  through  her  grandmother  Paele,  and  it  was  contended  in 
her  behalf  that  P.  Nahaolelua  did  not  inherit  because  he  was 
an  illegitimate  son,  in  other  words  because  at  the  time  when  he 
was  bom  his  father  Kuauamoa  had  a  first  wife  living.  Chief 
Justice  Allen,  who  heard  the  case,  filed  an  opinion  and  decree 
on  January  21,  1871,  wherein  he  held  that  in  view  of  the  Ha- 
waiian customs  prevailing  at  that  pei'iod  P.  Nahaolelua  should 
be  regarded  as  a  legitimate  half  brother  of  Huakini  and  decreed 
that  Hoomana  and  P.  Nahaolelua  were  the  rifrhtful  heirs  and 
each  entitled  to  an  undivided  one-half  of  the  estate  of  the  dece- 
dent From  that  decree  Mrs.  Holt  appealed  to  a  jury,  but  the 
verdict  rendered,  was  on  September  18,  1871,  set  aside  by  the 
Supreme  Court  on  the  ground  that  the  appeal  had  been  taken  too 
late,  thus  leaving  Chief  Justice  Allen's  decree  in  full  force  and 
unreversed. 

On  April  16,  1 872,  P.  Nahaolelua  executed  a  lease  to  Charles 
Notley  of  the  whole  ahupuaa  for  a  term  of  five  yeai^  from  that 
data  This  lease  was  recorded  July  13,  1872.  The  lessee  took 
posBession  and  made  use  of  the  ahupuaa  as  a  cattle  ranch  and 
also  cut  bark  from  the  trees  in  the  forests  for  tanning  purposes. 
September  21,  1874,  Hoomana  by  deed  conveyed  to  P.  Naha- 
olelua 8.11  of  her  interest  in  the  land,  the  consideration  being 
$350.  By  his  last  will  dated  June  11,  1875,  and  admitted  to 
probate  before  the  Cii-cuit  Judge  of  Maui,  November  3,  1875, 
P.  Nahaolelua  devised  the  whole  ahupuaa  to  his  son  Kia  Naha- 
olelua. The  latter  by  instrument  dated  January  13,  1877,  and 
recorded  January  15,  1877,  leased  the  pro})erty,  described  by 
metes  and  bounds,  to  Walter  Murray  Gibson  for  a  term  of 
twenty  years  commencing  April  17,  1877,  the  day  after  the 
expiration  of  the  lease  first  above  mentioned,  and  Gibson  in  turn 
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assigned  the  lease  to  Charles  Notley  by  writing  dated  August 
29,  1877,  and  recorded  September  5,  1877.  On  December  2, 
1878,  Kia  Nahaolelu«a  executed  a  deed  of  the  ahupuaa  to  H.  A. 
Widemann  for  a  eoni^ideration  of  $1,125,  with  a  covenant  of 
warranty,  subject  only  to  a  mortgage  of  $5,000.  This  deed  was 
recorded  December  26,  1878.  Widemann  conveyed. the  land 
to  Charles  Notley,  March  27,  1882,  for  a  consideration  of  $9,- 
500.  May  4,  1886,  Charles  Notley  and  T.  IT.  Davies)  formed  a 
partnetrahip  for  the  purpose  of  carrying  on  a  sugar  plantation  in 
Hamakua  and  as  a  part  of  that  transaction  Notley  contributed 
and  conveyed  to  the  partnership  the  ahupuaa;  and  on  April  1, 
1886,  the  land  was,  with  other  property,  conveyed  by  Notley 
and  Davies  to  the  defendant  corporation.  All  of  these  later 
deeds  also  were  promptly  recorded.  Notley  as  lessee  and  gran- 
tee and  his  succefleiors  in  interest  as  grantees,  and  they  alone, 
from  the  time  when  Notley  first  entered  as  above  stated  until  the 
institution  of  these  prooeedings,  have  had  continuous  and  un- 
disturbed possession  of  all  of  the  land  now  in  controversy,  mak- 
ing such  use  of  it  as  it  was  capable  of,  to  wit,  in  the  earlier  years 
as  above  stated,  later  as  a  sheep  ranch  also  and  ever  since  1878 
or  1879,  as  to  portions  of  it,  for  the  purposes  of  a  sugar  planta- 
tion. 

Service  of  sunmions  in  this  action  was  made  November  26, 
1897.  Upon  the  undisputed  evidence,  the  defendant  and  its 
pi^ecessors  in  interest  had,  for  a  period  of  more  than  twenty 
years  next  preceding  the  commencement  of  this  action,  posses- 
sion that  w^as  actual  and  continuous.  That  possession  was  also, 
admittedly,  open,  notorious,  exclusive  and  hostile  as  against  the 
whole  world  other  than  Kapehe  the  second  (hereinafter  oiled 
Kapehe)  and  the  grand-children  of  Kapau.  It  seems  to  be  fur- 
ther conceded  that  the  possession  of  Widemann  and  those  follow- 
ing him,  that  is,  beginning  \\\\\\  December  2,  1878,  had  all  the 
elements  of  an  adverse  holding.  The  plaintiff's  contention  is 
that  there  was  evidence  sufficient  to  support  a  finding  that  as 
against  Kapehe  and  the  grand-children  of  Kapau  the  possession 
of  the  Nahaoleluas  was  not  hostile,  nor  open,  notorious  or  ex- 
clusive, and  that  these  two  men  so  acted  towards  the  parties 
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just  named  as  to  lead  them  to  believe  that  the  po^-iessioa  ^vas 
on  their  behalf  and  not  under  claim  of  absolute  ownership,  ^o 
direct  evidence  was  before  the  jury  of  any  specific  acts  or  words 
done  or  spoken  by  tlie  Nahaoleluas  or  either  of  theui  which  can 
be  construed  as  a  recognition  of  title  in  Kapehe  or  the  grand- 
children. The  evidence,  and  tlie  only  evidence,  which  has  been 
jxinted  to  as  tending  to  support  the  verdict,  either  by  showing 
weakness  in  the  defendant's  proof  of  hostility  or  as  independent 
proof  by  the  plaintiff  of  a  recognition  of  title  in  tlie  true  ownei-s, 
is  the  following:  (1)  that  P.  Nahaolelua  was  governor  of  Maui, 
an  intelligent  and  influential  man,  and  a  leader  among  his  peo- 
ple, especially  among  his  own  relatives;  (2)  that  in  1871  or  1871'', 
after  the  decree  of  1871,  Kapehe  and  the  grand-children  came, 
by  direction  of  P.  Nahaolelua,  from  Maui,  where  they  were  re- 
siding, to  Honolulu  to  live  with  members  of  the  royal  family  and 
remained  with  the  latter  for  some  years  (Kapehe  died  May  8, 
1877);  (3)  that  for  a  period  of  years  until  1871,  P.  Nahaolelua 
in  holding  tshe  land  acted  merely  as  administrator  or  as  trustee 
for  the  true  owmers;  (4)  that  while  in  1872  he  purported  to 
lease  the  whole  land,  he  was  in  reality  not  then  the  owner  of 
Hoomana's  one-half  and  was  aware  of  this  fact;  (6)  that  tho 
land  was  only  leased,  and  not  sold,  prior  to  Kapehe's  death; 
(6)  that  the  decree  of  1871  was  erroneous  in  law,  in  that  P. 
Nahaolelua  was  not  of  the  blood  of  K^ilakanoa  and  was  there- 
fore excluded  by  the  statute  from  inheritLag;  (7)  the  testimony 
of  Mrs.  Kia  Nahaolelua  tliat,  when  she  demurred  to  signing  the 
deed  to  Widemann,  her  husband  said  to  her  that  he  had  better 
sell  because  "mahope  komo  inai  na  pilikoko"  (bye-and-bye  the 
relatives  will  come  in) ;  and  (8)  the  testimony  of  Mrs.  Holt  given 
in  these  words:  '^Kapehe  never  denied  Nahaolelua's  interest 
in  this  land,  nor  did  Nahaolelua  deny  Kapehe's  interest  in  this 
land." 

The  argTiment  is  that  as  the  prominent,  intelligent  man  in 
the  family,  P.  Nahaolelua  would  be  naturally  expected  by  Ka-  . 
pehe  to  possess  and  manage  the  land  for  the  benefit  of  all  the 
owners  and  diat  the  lease  of  1872  was  probably  regarded  by  her  • 
as  having  been  an  act  done  partly  in  her  behalf,  that  he  had  » 
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her  in  his  control  in  the  family  of  the  aliis  with  whom  he 
stood  in  close  relations,  and  that  the  strong  probability  is  that 
he  so  acted  towards  her  as  not  to  lead  her  to  suspect  that  he  was 
claiming  title  to  the  land  or  seeking  to  build  up  an  adverse 
claim  to  it.  The  same  argument  is  to  a  certain  extent  made 
with  reference  to  Kia.  The  answer  to  it  all  is  that  it  is  too 
shadowy  and  conjectural  to  be  permitted  to  uphold  a  verdict 
When  a  strong  showing  of  acts  denoting  a  claim  of  ownership 
has  been  made,  as  in  the  case  ait  bar,  a  jury  cannot  be  permitted 
by  re8ort  to  pure  conjecture,  to  disregard  such  showing;  and 
this  is  said  with  full  appreciation  of  the  rule  that  the  burden 
of  proving  the  element  of  hostility  is  upon  the  party  asserting 
that  the  possession  was  adverse.  Kapehe,  while  she  made  no 
claim  for  herself,  was  present  in  court,  in  1871  at  the  hearing 
on  the  subject  of  heirship,  and  testified  as  a  witness  for  Nahao- 
lelua.  In  the  absence  of  any  satisfactory  showing  to  the  con- 
trary, the  only  reasonable  inference  is  Uiat  she  knew  that  Naha- 
olelua  was  claiming  to  be  heir  to  one-half  and  that  he  recognized 
Hoomana  only  as  the  other  heir.  The  court  so  decreed  and  after 
a  contest  in  two  other  courts,  the  decree  stood  as  the  law.  It  was 
only  in  these  present  proceedings  that  it  was  declared  by  a  court 
to  be  not  binding  on  Kapehe  and  erroneous.  The  lease  of  1872 
was  evidence  of  a  claim  of  ownership,  the  effect  of  which,  as 
against  Kapehe  or  the  grand-children,  cannot  be  destroyed  by 
showing  that  in  1874  Nahaolelua  purchased  of  Hoomana  her 
outstanding  interest.  He  knew  at  the  date  of  the  decree  that 
she  owned  one  half,  but  there  is  no  reason  for  believing  that  at 
that  time  he  knew  that  as  to  the  others  the  decree  was  erroneous 
or-  that  any  other  claim,  valid  or  otherwise,  was  outstanding. 
Then  there  is  the  will  executed  in  June,  1875,  and  probated  the 
following  I^ovember  before  the  Circuit  Judge  of  Maui.  In 
that  will  P.  Nahaolelua  devi^  to  his  son  the  whole  ahupuaa, 
an  absolute  gift  subjecft  to  no  trust  whatever  in  favor  of  Kapehe 
or  of  any  one  else.  Whatever  attack,  weak  or  otherwise,  might 
be  made  upon  the  lease  of  1872,  if  it  stood  alone,  asi  being 
capable  of  being  regarded  as  an  act  done  in  subserviency  to  Ka- 
peha's  title,  surely  no  such  claim  can  with  reason  be  urged  con- 
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ceming  the  will.  The  devise  was  a  hostile  act,  and  capable  of  no 
other  construction.  The  will  was  probated  on  the  Island  of  Maui, 
Kapehe's  home,  and  presumably  after  publication  of  notice 
in  accordance  with  the  rules  of  court  then  in  force.  See  Pro- 
bate Eule  III,  adopted  April  27,  1871.  Can  it  be  reasonably 
inferred  under  the  circumstances  that  Kapehe  was  not  aware  of 
the  disposition  thus  made  of  Koholalele?    We  think  not. 

Kia  Nahaolelua's  statement  to  his  wife  made  just  prior  to 
the  execution  of  the  deed  to  Widemann,  uncommunicated  to 
any  one  else,  cannot  be  held  to  be,  of  itself,  a  recognition  of  the 
title  of  the  true  owners  or  an  admission  that  his  possession  was 
not  hostile.  An  adverse  possessor  may  be  consciously  a  wrong- 
doer, he  may  be  aware  of  a  defect  in  his  title  or  that  a  fraction 
is  outstanding.  If  he  asserts  title  in  himself  and  by  his  acts 
or  words  or  both  notoriously  shows  that  he  is  holding  under  a 
claim  of  ownership,  adverse  possession  is  accruing.  Moreover, 
to  regard  Kia's  statement  as  an  admission  of  title  such  as  to  in- 
terrupt the  running  of  the  statute,  is  rendered  impossible  by 
reason  of  the  fact  that  in  spite  of  that  statement  and  as  a  part 
of  the  same  transaction  Kia  carried  out  his  purpose  and  executed, 
the  absolute  deed  to  Widemann,  thus  showing  the  hostile  na- 
ture of  his  }x>sse8sion.  But,  it  is  urged,  his  statement  at  least 
shows  tliat  he  and  his  father  had  knowledge  of  the  weakness  of 
their  title  and  thus  senses,  to  further  make  room  for  the  theory 
that  they  by  their  conduct  deceived  Kapehe  and  the  grand- 
children into  a  belief  that  their  ]X)«sesj^on  was  not  hostitle.  This 
contention  cannot  be  upheld.  The  character  of  Kia's  acts  is  too 
clearly  fixed  by  the  evidence  to  i>ermit  of  being  shaken  by  any 
such  theory  based  \i]yon  the  present  state  of  the  evidence.  The 
same  is,  we  think,  true  of  P.  Nahaolelua's  possession.  To  say 
that  be<*ause  Kia  in  December  1,  1878,  had  such  knowledge, 
therefore  P.  Nahaolelua  must  have  had  it  also  from  1871  to 
1875,  is  at  least  a  strained  conclusion;  it  is  even  more  strained 
to  say  that  because  tlie  two  had  that  knowledge  they  created  in 
Kapehe  and  the  grand-children  the  belief  that  tliey  were  hold- 
ing for  her. 
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Mrs.  Holt's  testimony,  "ncr  did  Naiiaolelna  deny  Kapehe's 
interest  in  this  land,"  is  insufficient  to  show  recognition  by  ISTa- 
haolelua  of  KapeheV  title.  The  woi'ds  of  the  witness  are  in- 
capable of  the  constniction  that  "Nahaolelua  always  (or  at  ainy 
time)  admitted  Kaj>ehe'9  interest  in  the  land."  To  say  that  he 
did  not  deny  her  title  proves  nothing  and  does  not  in  any  de-« 
gree  weaken  the  case  made  out  for  the  defense. 

The  evidence  relied  upon  by  the  plaintiff  in  this  matter  is, 
in  orur  opinion,  so  very  slight  and  so  very  unsatisfactory  that  it 
is  insufficient  to  sustain  the  verdict.  The  evidence  of  adverse 
possession,  on  the  other  hand,  is  strong  and  convincing.  In  so 
holding  we  are  not  unmindful  of  the  rule,  repeatedly  laid  down 
in  former  cases,  that  a  verdict  cannot  be  set  aside  where  there 
is  sufficient  evidence  to  sustain  it,  but  a  mere  scintilla  of  evi- 
dence is  not  snifficient  for  that  pui-pose.  See  Kamahi  r.  Lovell^ 
5  Haw.  62,  64,  in  which  the  Court  quoted  with  approval  the 
following  language  from  CommimwuTS  v,  Clark,  94  U.  S. 
284:  "Decided  cases  may  be  found  where  it  is  held  that  if 
there  is  a  scintilla  of  evidence  in  support  of  a  case,  the  judge 
is  bound  to  leave  it  to  the  jury;  biit  the  modern  decisions  have 
established  a  more  reasonable  mile,  to  wit,  that  l)eforo  the  evi- 
dence is  left  to  the  jury,  there  is  or  may  be  in  evers'^  ca.se  a  pre- 
liminary question  for  the  judge,  not  whether  there  is  literall}' 
no  evidence,  but  whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party  producing  it, 
upon  whom  the  burden  of  proof  is  imposed."  It  may  he  note<L 
in  conclusion,  that  the  Circuit  Judge  who  presided  at  ihe  trial, 
in  denying  the  motion  for  a  new  trial  appears  to  have  acted 
reluctantly  and  with  much  hesitation.  In  passing  on  the  mo- 
tion, he  characterized  the  evidence  relied  uix>n  by  the  plaiiiiiff 
as  extremely  weak  and  unsatisfactory  and  that  of  the  defendant 
as  strong  and  convincing. 

Counsel  for  plaintiff  calls  attention  to  the  fact  that  certain 
evidence  was  offered  by  him  tending  to  show  that  payments  of 
money  were  made  by  P.  K'ahaolelua  to  Ka|)ehe  and  claims  that 
the  evidence  was  erroneoiislv  excluded  and  that  if  it  l»ad  been 
admitted  it  would  have  been  clearly  sufficient  to  sustain  the 
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verdict     Those  questions,  however,  are  not  now  before  us  and 
no  opinion  is  expressed  thereon. 

The  verdict  is  set  aside  and  a  new  trial  ordered. 

Kinney y  Ballon  d  McCl(inah<m  for  plaintiff. 

G.  Brotcn  for  defendant. 

» 

Concurring  Opinion  of  Frear,  C.J. 

I  concur  in  the  foregoing  opinion.  There  can  be  no  doubt, 
as  shown  by  the  opinion  in  Capitol  Traction  Co.  v.  Hof,  174 
U.  S.  1,  that  the  appellate  court  as  well  as  the  trial  court  may 
grant  a  new  trial,  but  there  is  at  common  law,  in  the  Federal 
courts  and  in  most  of  the  Stat^  courts  a  great  difference  be- 
tween the  powers  of  such  courts  in  this  respect.  In  general  the 
trial  court  may  set  aside  a  verdict  of  a  jury  and  grant  a  new 
trial  when  the  verdict  is  decide<lly  againsi:  the  weight  of  the 
evidence,  but  an  apellate  court  can  do  this  only  when  there  is 
error  of  law.  But,  as  held  repeatedly,  both  here  and  elsewhere, 
there  is  error  of  law  if  there  is  no  evidence  at  all  or  not  enough 
substantial  evidence  to  support  the  verdict,  that  is,  where  there 
is  such  insuiRciency  of  evidence  in  fact  to  amount  to  insuffi- 
ciencv  in  law.  "In  such  cases  the  evidence  is  reviewed  in  the 
same  manner  by  both  trial  and  appellate  courts."  14  Enc.  PI. 
&  Pr.  784.  As  to  tlie  powers  and  duties  of  both  appellate  and 
trial  courts  in  granting  new  trials  on  the  ground  of  insufficiency 
of  evidence,  see  Mt,  Adams  &  E,  P.  /.  R.  Co.^  v.  Lmcery,  74 
Fed.  Rep.  463;  Wright  v.  So.  Exp,  Co,  80  Fed.  85.  There  is, 
as  recognized  evervAvhere,  in  this,  as  in  many  other  classes'  of 
cases,  no  fixed  standard  of  easy  application  to  go  by.  Eaeh  case 
must  be  judg^ed  by  itself.  But,  while  the  court  of  course  en- 
deavors to  uphold  verdicts,  it  has  its  duty  to  perform  and  must 
exercise  it  in  proper  cases.  In  this  jurisdiction  the  trial  court 
has  not  gone  so  far  as  the  Federal  and  most  other  courts  else- 
where in  setting  aside  verdict?.  As  a  rule  their  powers  in  this 
respect  have  been  regarded  as  almost  as  limited  as  those  of  the 
appellate  court.  But  our  Supreme  Court  has  usually  followed 
the  practice  of  ap|)ellate  courts  elsewhere,  and  accordingly  our 
reptirts  are  full  of  decisions  declining  to  set  aside  verdicts  where 
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there  is  sufficient  substantial  evidence  to  support  them,  even 
when  the  weight  of  the  evidence  has  seemed  to  be  against  the 
verdict,  but  this  court  has  always  in  what  it  considered  proper 
cases,  though  naturally  such  cases  have  not  been  numerous,  ex- 
ercised the  power  to  reverse  decisions  of  the  trial  court  and  set 
aside  verdicts  wheai  there  has  not  been  sufficient  evidence  to 
support  them.  See  Bishop  v.  Kala  7  Haw.  590;  Hayselden  i). 
Wahineaeaj  9  Haw.  51;  Knudsen  v.  Palea^  10  Haw.  573.  Oil 
the  whole,  I  am  inclined  to  think  that  this  case  is  one  of  those 
in  which  this  power  rfiould  be  exercised.  Some  courts  go  so  far 
as  to  hold  that  it  is  the  duty  of  the  appellate  court  to  reverse 
the  decision  of  the  trial  court  and  order  a  new  trial  irrespective 
of  its  own  view  as  to  the  sufficiency  of  the  evidence,  when,  the 
trial  judge  expresses  himself  as  strongly  against  the  verdict  a? 
he  did  in  this  case.  Tacmna  v.  Tacoma  L.  d  W.  Co.^  16  Wash. 
317;  State  v.  BilUngSj  81  la.  100.  This  is  on  the  ground  that 
it  is  the  duty  of  the  trial  judge  to  set  aside  the  verdict  and. 
order  a  new  trial  when  he  so  regards  the  evidence. 

Dissenting  Opinion  of  Galbraith,  J. 

I  respectfully  diseent.  To. set  aside  the  verdict  of  the  jury 
on  the  ground  that  it  is  not  supported  by  the  evidence  is,  it 
seems  to  me,  to  fly  in  the  face  of  the  Seventh  Amendment  to 
the  Constitution  of  the  United  States  by  re-examdning  a  fact 
or  facts  tried  by  a  jury  in  a  manner  "otherwise  than  according  to 
the  rules  of  the  common  law."  In  order  that  the  majority  of 
this  court  may  reach  the  conclusion  that  the  evidence  does  not 
support  the  verdict  of  the  jury  it  was  necessary  to  re-examine  the 
facts  submitted  to  the  jury.  I  do  not  understand  that  this  can 
be  done.  The  finding  of  the  jury  on  the  facts  is  absolutely 
binding  on  this  court.  If  there  had  been  no  evidence  for  the 
plaintiff  it  would  have  been  the  duty  of  the  trial  judge  to  have 
taken  the  case  from  the  jury  and  to  have  directed  a  verdict  but 
when  the  judge  determined  that  there  was  evidence  to  go  to 
the  jury  then  the  jury  became  the  exclusive  judges  of  its  weight 
and  that  finding  is  only  subject  to  review  in  the  manner  pro- 
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vided  by  the  rules  of  the  common  law.  There  was  no  exception 
taken  to  the  ruling  of  the  trial  judge  refusing  to  direct  the 
verdict  This  court  can  set  aside  the  verdict  of  a  jury  for 
errors  of  law  only. 

Mr.  Justice  Gray  in  delivering  the  opinion  of  the  Supremo 
Court  of  the  United  States  in  CapiUil  Traction  Company  r. 
Hofy  174  U.  S.  1,  13,  said:  "It  must  therefore  be  token  as 
established,  by  virtue  of  the  Seventh  Amendment  of  the  Con- 
stitution, that  either  party  to  an  action  at  law  (as  distinguished 
from  suits  ia  equity  or  in  admiralty)  in  a  court  of  the  Uniteil 
States,  when  the  value  in  controversy  exceeds  twenty  dollars, 
has  the  right  to  a  trial  by  jury;  that  wheai  a  trial  by  jury  has 
been  had  in  an  action  at  law,  in  a  court  either  of  the  United 
States  or  of  a  State,  the  facts  there  tried  and  decided  cannot  be 
re-examined  in  anv  court  of  the  United  States,  otherwise  than 
according  to  the  rules  of  the  common  law  of  England;  that  by 
the  rules  of  that  law,  no  other  mode  of  re-examination  is  al- 
lowed than  u})on  a  new  trial,  either  granted  by  the  court  in 
which  the  fijist  trial  was  had  or  to  which  tlie  record  was  re- 
turnable or  ordered  by  an  appellate  court  for  errors  of  law; 
and  therefore  that,  unless  a  new  trial  has  been  granted  in  one 
of  tho«i  two  ways,  facts  once  tried  by  a  jury  cannot  be  tried 
anew,  by  a  jury  or  otherwise,  in  any  court  of  the  United  States." 

It  does  not  seem  necessary  for  me  to  expi-ess  an  opinion  on 
the  other  questions  raised  by  the  exceptions  since  the  judgment 
of  the  majority  will  remand  the  cause  for  a  new  trial. 


R.  W.  McCHESNEY  et  al.  t\  KOJf A  SUGAR  CO.,  LTD. 

Appeal  from  Circuit  »Tudge,  Third  Circuit. 
SuBMrrTED  ^JkfARCH  30,  1903.  Decided  April  13,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

[t  is  not  an  abuse  of  discretion  for  a  court  of  equity  appointing  a  re- 
ceiver to  deny,  without  prejudice,  a  petition  for  leave  to  institute 
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against  the  receiver  "such  appropriate  suits  as  your  petitioner 
shall  be  advised  in  the  premises/'  or  to  fail  to  indicate,  of  its  own 
motion,  and  under  a  prayer  for  general  relief,  the  natuiie  of  tne 
proceedings  which  the  applicant  should  institute  and  the  court  in 
which  such  proceedings  should  be  brought. 

OPINION  OF  THE  COURT  BY  PERRY,  J. 

The  bill  in  the  above  entitled  suit  was  broughtj  before  the 
Circuit  Judge  of  the  Third  Circuit,  for  the  foreclosure  of  a  lien 
claimed  against  the  Kona  Sugar  Co.,  Ltd.,  and  for  the  appoint- 
ment of  a  receiver  of  the  property  of  that  corporation.  Some 
months  after  the  appointment  of  the  receiver,  the  Kapiolani 
Estate,  Ltd.,  presented  a  petition  to  the  Circuit  Judge  wherein 
it  alleged  that  the  Kona  Sugar  Conii>any  was  the  lessee  of  and 
that  its  plantation,  mill  and  other  works  were  situated  upon  cer- 
tain lands  of  the  petitioner,  that  the  rent  of  such  lands  for  a 
period  prior  to  the  date  of  the  appointment  of  the  receiver  and 
also  for  the  time  subsequent  thereto  was  due  and  unpaid,  that 
the  company  and  the  receiver  refused  to  pay  such  rent,  that  the 
receiver,  by  virtue  of  a  certain  contract  or  projjosed  contract 
referred  to  in  the  petition,  has  committed  or  is  al)out  to  com- 
mit a  breajch  of  the  condition  of  the  lea^  against  assignment, 
and  that  by  reason  of  these  facts  the  company  has  forfeited  all 
right  to  retain  and  enjoy  the  eetate  created  by  the  lease.  The 
prayer  of  the  petition  wa5«.  that  leave  be  granted  to  the  peti- 
tioner "to  institute  and  prosecute  to  final  judgment  and  execu- 
tion such  appropriate  suits  as  yowr  petitioner  shall  be  advised 
in  the  preaui^s"  against  the  company  or  the  receiver  or  both 
for  the  purpose  of  securing  a  judgment  of  forfeiture  and  a  writ 
of  restitution. 

Upon  the  hearing  of  the  petition  the  court  asked  counsel  for 
the  petitioner  whether  the  petitioner  was  ready  to  institute  the 
desired  proceedings,  whether  such  proceedings  would  be  at  law 
or  in  equity  and  whether  in  that  or  in  some  other  court.  To 
e«ch  of  these  questions  ooun.-el  rei>lie<l,  in  effect,  that  he  did 
not  know.    Tlie  petition  was  denied  "without  prejudice  to  peti- 


682  APRIL,  1903. 

tioner  to  t^e  such  other  proceedings  as  it  may  deem  meet." 
From  this  order  the  present  appeal  was  taken. 

That  a  receiver  cannot  be  sued  or  his  possession  of  property 
held  by  him  as  such  disturbed,  without  the  permission  of  the 
court  appointing  him,  is  not  disputed  by  the  appellant;  nor  is 
it  disputed  that  it  is  within  the  judicial  discretion  of  such  court 
to  grant  or  to  withhold  such  permission.  Such  leave  is  usually 
granted  unless  it  appears  clealy  from  the  application  that  the 
demand  has  no  legal  foundation.  Beach,  Receivers,  §652.  It 
would,  perhaps,  be  an  abuse  of  discretion  to  refuse  leave  where 
a  probable  cause  of  action  is  sho\vn.  It  is  also  clear  that  it  is 
discretionary  with  the  court  to  allow  the  bringing  of  an  inde- 
pendent action  or  suit  in  another  court  or  to  compel  the  party  to 
proceed  by  petition  in  the  suit  in  which  the  receiver  was  ap- 
pointed, (Beach,  Receivers,  §§654,  649;  High,  Receiver, 
§254b;  Bavk  t\  Landauer^  68  Wis.  44)  although  leave  to  sue 
in  anotlier  court  is  onlinarily  refused  if  the  court  ha^'^ng  juris- 
diction in  the  original  suit  is  competent  to  hear  and  determine 
the  controversy.  Beach,  §658;  High,  §254b;  OJds  t".  Tucker j 
35  O.  St.  581.  This  discretionary  power  last  referred  to  should 
not  be  surrendered  or  transferred  by  the  court  to  any  party 
claimant,  and  yet  that  is,  in  effect,  what  the  present  applicant  in 
its  petition  asked  the  court  to  do.  It  certainly  was  not  an  abuse 
of  discretion  to  refuse  the  permission  asked  for.  It  is  contended, 
however,  that  under  the  prayer  for  general  relief  the  court 
could  have  indicated  what  proceedings  were,  in  its  opinion,  pro- 
per to  be  brought  and  granted  leave  accordingly,  and  the  sug- 
gestion is  made  that  the  applicant  would  be  satisfied  with  leave 
to  bring  an  action  for  summary  possesion  in  a  District  Court 
or,  in  the  alternative,  a  petition  before  the  Circuit  Judge  for  an 
order  directing  the  receiver  to  pay  the  rent  due  or  to  yield 
})oss(vsion.  This  suggestion  is  made  for  the  first  time  in  this 
court;  it  was  not  made  to  the  Circuit  Judge.  The  petitioner 
before  the  Circuit  Judge  stoo<l  u^wn  his  petition  as  presented 
and  although  directly  requested  to  do  so  failed  to  inform  the 
court  of  the  nature  of  the  procedings  desired  to  be  instituted  or 
as  to  what  court  the  action  or  suit  would  be  brought  in.   Wliile 
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it  was  in  the  power  of  the  Circuit  Judge  to  specify,  of  his  own 
motion,  what  eoui^  the  applicant  should  follow  concerning 
these  matters  and  to  give  leave  accordingly,  it  was  not  his  duty 
to  do  so,  much  less  can  it  be  said  that  by  failing  to  do  so  he 
committed  an  abuse  of  discretion.  His  order  expressly  leaves  the 
Kapiolani  Estate,  Ltd.,  at  liberty  to  apply  in  due  form  when  it. 
has  concluded  what  proceeding  it  is  that  it  desires  to  bring. 

The  order  appealed  from  is  affirmed. 

C.  W.  Ashford  and  E.  A.  C.  Long  for  appellant. 

J.  W.  Caihcart  for  appellees. 
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MOTIOJNS  FOR  RkHEARING. 

SuBmiTED  March  25,  1903.  Decided  May  20,  1903. 

Fbear,  C.J.,  Galbbaith  and  Perry,  JJ. 

The  repeal  of  the  provisionB  of  the  Federal  Stamp  Act  that  required 
stamps  to  be  placed  on  promissory  notes  does  not  affect  notes 
made  before  such  repeal, — the  provisions  that  impose  penalties, 
make  instruments  invalid  or  inadmissible  as  evidence  until  stamp- 
ed and  that  provide  how  they  shall  be  stamped  afterwards  if  not 
stamped  when  made,  not  having  been  repealed. 

Instruments  not  stamped  when  made  can  be  legally  stamped  after- 
wards only  as  prescribed  by  law,  that  is,  by  going  before  the 
Collector. 

A  rehearing  is  denied. 

OPINION  OF  THE  COURT  BY  FREAR,  C.J. 

Two  grounds  are  relied  on  in  siipiK)rt  of  these  motions  for  a 
rehearing. 

One  is  that  the  decision,  awie,  607,  is  in  conflict  with  control!- 
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ing  decisions  elsewhere  that  were  not  called  to  the  attention  of 
the  court  at  the  fonner  hearing.  The  numerous  decisions  now 
relied  on  do  not  appear  to  be  controlling  on  this  point. 

The  other  ground  is  that  the  portion  of  the  Federal  statute 
on  which  the  decision  was  based  has  been  repealed.  This  point 
was  suggested  by  the  court  at  the  fonner  hearing  and  argued  by 
counsel  for  the  defendant  in  their  brief,  and  was  considered  by 
the  court,  but,  as  was  the  case  with  a  number  of  other  questions 
not  then  or  now  presented  by  counsel,  was  not  touched  upon  in 
the  opinion  for  the  reason  that  counsel  for  the  plaintiff  did  not 
rely  upon  them.  One  answer  to  this  point  is  that  the  parts  of 
the  statute  on  which  the  former  decision  was  based  had  not  been 
repealed,  namely,  Sections  7,  13  and  14  of  the  Act  of  1898  (30 
Sts.  at  L.  448).  See  Edech  v.  Rannery  2  Johns.  423;  Leavitt  r. 
Leavitty  4  Me.  161.  The  provision  that  required  stamps  on  fu- 
ture instruments  had  been  repealed,  but  the  provisions  that  im- 
posed j>enalties,  made  instruments  invalid  or  inadmissible  as  evi- 
dence imtil  stamped,  and  that  provided  how  they  should  be 
stamped  afterwards  if  they  were  not  stamped  originally,  had  nor- 
been  repealed. 

Just  what  view  the  District  Magistrate  took,  it  is  difficult  to 
say  from  the  meager  record  sent  up.  He  might  have  found  in 
one  case  at  least  that  the  omission  to  stamp  was  "with  intent  to 
evade"  the  law.  But  let  us  assume  that  he  found  in  each  case 
merely  that  the  notes  were  not  stamped  when  made.  There  is 
sufficient  evidence  to  sustain  such  a  finding.  They  would  then 
be  inadmissible  as  evidence  under  Sections  7  and  14  of  the  Act 
imtil  they  were  stamped  on  application  to  the  Collector  imder 
the  provisions  of  Section  13;  but  they  had  not  been  so  stamped, 
and  no  motion  was  made  for  a  continuance  for  the  purpose  of 
having  them  so  stamj)ed. 

It  is  tnie  that  decisions  can  be  found  that  hold  that  documents 
not  originally  stamped  can  be  stamped  afterw^ards  either  in  the 
presence  of  the  court  or  out  of  court,  as  well  as  before  the  Col- 
lector. But  those  decisions  are  either  based  on  former  statutes 
differently  worded,  or  have  been  so  decided  inadvertently  on  th3 
supposition  that  the  present  statute  was  the  same  as  the  earlier 


MAKAINAI  V.  GOO  WAN  HOY.  685 

statutes.  Other  decisions  are  to  the  effect  that  under  statutes 
like  the  present  the  method  provided  in  Section  13  is  exclusive, 
and  such  is  our  opinion.  For  a  review  of  the  changes  in  the 
statutes  and  for  decisions  on  this  point  under  the  various  stat- 
utes, see  subdiv.  V.  a.  1  of  note  in  48  L.  R.  A.  314.  But  this 
point  is  not  raised  even  on  these  motions  for  a  rehearing. 

The  motions  for  a  rehearing  are  denied. 

Achi  d  Johnson  and  Humphreys  &  ^\oJt^oti  for  plaintiff. 

Holmes  it  Stanley  and  J.  H.  Knight  for  defendant. 

DISSENTING  OPINION  OF  GALBRAITH,  J. 

I  concur  in  the  order  overruling  the  motion  for  rehearing  for 
the  reason  that  the  grounds  on  which  it  is  based  are  not  well 
taken.  However,  I  am  convinced,  on  further  investigation,  th  it 
there  was  an  error  in  the  former  judgment  that  the  court  of  its 
own  motion  should  correct. 

I  understand  that  there  are  some  propositions  developed  in 
the  construction  of  the  War  Revenue  Act  of  1898,  and  the 
earlier  Acts  of  a  similar  character,  that  may  now  be  said  to  ^c 
well  established  by  judicial  authority,  namely,  (1)  that  a  note 
issued  without  a  stamp,  while  that  part  of  the  Act  requiring 
notes  to  be  stamped  was  in  force,  is  not  void  unless  the  failure  to 
stamp  was  with  intent  to  defraud  the  revenue  and  avoid  paying 
the  tax,  and  (2)  that  no  presumption  of  fraudulent  intent  arises 
from  a  mere  failure  to  stamp  an  instrument  at  the  date  of  its 
issuance.  Harvey  v.  Wielaiid,  (Iowa)  88  N.  W.  1077;  Steeky'H 
Creditors  v.  Steeley  et  al,y  (Ky.)  64  So.  W.  642,  643;  Jotios  v. 
Western  iVfg.  Co.y  (Wash.)  67  Pac.  586;  Camidy  v.  St.  Qer- 
main,  (R.  I.)  46  Atl.  35;  Rheinstrom  v.  Cone,  26  Wis.  163; 
iMtha^m  V.  Smithy  45  111.  29;  McOovern  v.  Hoesbeckj  53  Pa,  St. 
176,  179;  Orant  v.  TJie  Cownecthut  Mutual  lAfe  hw.  Co,,  29 
Wis.  125,  135;  Desmond  v.  Norris,  92  Mass.  250;  (3)  that 
where  the  failure  to  stamp  was  through  mistake  or  inadvertence, 
the  instrument  may  be  post-stamped  within  twelve  months  after 
its  date,  without  the  payment  of  penalty,  in  the  discretion  of  the 
Collector  of  Internal  Revenue  of  the  District,  and  at  any  time 
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after  twelve  months  by  the  payment  of  the  penalty;  see  Secti«">n 
13,  Chapter  806,  Act  of  March  2,  1901,  31  U.  S.  St.  L.  p.  941. 
Harvey  v.  Wielamdj  and  Jmies  v.  Western  M^fg.  Co.  supra; 
and  (4)  tliat  the  failure  to  cancel  the  stamp  as  required  by  the 
Act  does  not  affect  the  validity  of  the  instrument  or  its  admisesi- 
bility  in  evidence.  Doffin  v.  GuyeTj  39  Ind.  215;  Ooodwin  t\ 
WmiZy  25  id.  101;,  Adwns  v.  Dole,  29  id.  273;  Long  v.  Speneer, 
78  Pa.  St.  303,  307;  Miller  v.  Wentworth,  82  id.  280,  287; 
St.  Louis  and  G.  R.  R.  Co.  v.  EakuiSy  30  Iowa  279;  Union 
Agricultural  and  Stock  Assockitioii  v.  Neilly  31  id.  95;  De 
Arfnond  v.  Dubose,  22  La.  Ann.  131  (2  AM.  Eep.  718); 
Dostnond  v.  Norris,  92  Mass.  (10  Allen)  250;  Shultz  v.  Hern- 
dofiy  32  Texas  390;  Jacobs  v.  Cunningham,  32  id.  774;  Chap- 
lin V.  Horton,  36  Vt.  684;  Lerch  v.  Snyder,  112  Pa.  St.  161, 
167. 

While  the  record  does  not  show  that  the  Magistrate  made  anv 
finding  on  the  question  of  fraudulent  intent,  I  presume  that  he 
found,  as  he  might  have  done,  an  intent  to  defraud  the  revenue, 
in  the  one  case,  from  the  use  of  cancelled  stamps, — the  care 
where  the  stamps  bore  the  cancel  mark  of  Bishop  &  Co.,  of  a 
year  prior  to  date  of  the  note.  In  that  case  the  judgment  for 
the  defendant  ought  to  be  sustained.  In  the  other  case  where 
the  correct  amount  of  stamps  were  attached  to  the  note  and  the 
cancellation  was  with  cross,  made  with  pen  and  ink,  the  judg- 
ment should  have  been  for  the  plaintiff.  The  failure  to  cancel 
the  stamps  as  required  by  the  law  did  not  render  the  note  void 
or  inadmissible  in  evidence.  Xo  intention  to  defraud  could  bo 
inferred  from  the  mere  failure  to  cancel  the  stamps  and  to  date 
and  initial  the  cancellation.  The  judgment  for  the  defendant 
in  that  case  was  error,  and  should  be  set  aside. 
•  The  former  judgment  rendered  in  these  cases  ought  to  bo 
modified  as  follows:  The  appeal  in  the  one  case,  that  where 
the  stamps  were  cancelled  with  pen,  should  be  sustained  and 
the  cause  remanded  to  tlie  District  Magistrate  with  direction  t) 
set  aside  the  judgment  for  the  defendant  and  for  further  pro- 
ceedings. 
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IN  RE  ASSESSMENT   OF  TAXES,   HAWAIIAN  COM- 
MERCIAL AND  SUGAR  COMPANY,  Limited. 

^*:    J 

Motion  for  Eehearing. 
Submitted  March  30,  1903.  Decided  May  20,  1903. 

Frear,  C.J.,  Galbraith  and  Perry,  JJ. 

The  provision  of  the  Income  tax  law  that  ''no  deduction  shall  be  made 
for  any  amount  paid  out  for  new  buildings,  permanent  improve- 
•  ments  or  betterments  made  to  increase  the  value  of  any  property 
or  estate/'  does  not  imply  that  deduction  may  be  made  for  all 
amounts  so  paid  out  which  do  not  in  fact  increase  the  value  of 
the  property. 

The  loss  of  an   old  mill,  in  good  condition,  by  voluntary  abandonment 
because  of  the  erection  of  a  larger  mill  in  a  difTerent  location  on 
account  of  the  enlargement  of  the  plantation,  is  not  an  "expense" 
within  the  meaning  of  the  income  tax  law. 

A  rehearing  is  denied. 

OPINION  OF  THE  COURT  BY  PREAR,  C.J. 

This  is  a  motion  for  a  rehearing  in  the  case  decided  February 
19,  1903,  (ante^  601).  The  question  was  whether,  in  computing 
the  income  of  the  corporation  for  the  purposes  of  the  income  tax, 
the  value  of  an  old  mill  and  railroad  should  be  deducted,  they 
having  been  replaced  by  a  new  mill  and  road. 

The  several  grounds  chiefly  relied  on  now  are  closely  related, 
and  are  to  the  effect  that  although  the  appellant  relied  in  its  ro- 
tum  and  before  the  tax  appeal  court  on  the  provision  of  the  stat- 
ute which  allows  a  deduction  for  "losses  otherwise  actually  in- 
curred," it  is  not  thereby  precluded  on  this  appeal  from  relying 
on  certain  other  provisions  of  the  statute,  which  it  is  now  con- 
tended were  presented  by  counsel  but  overlooked  by  the  court 
in  its  former  decision. 
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One  of  the  other  provisions  is  that  "no  deduction  shall  1-^ 
made  for  any  amount  paid  out  for  new  buildings,  permanent  im- 
provements or  bettennents  made  to  increase  the  value  of  any 
property  or  estate."     The  argument  seems  to  be  that,  as    the 
amount  paid  for  the  new  mill  actually  increased  the  value  of  the 
plantation  only  to  the  extent  that  that  amount  exceeded  tlie 
value  of  the  old  mill,  the  amount  paid  for  the  new  mill  up  to  tho 
value  of  the  old  mill  should  not  be  considered  as  paid  out  for 
permanent  improvements  to  increase  the  value  of  the  plantation, 
and  therefore  should  be  deducled.     There  are  assumptions  of 
fact  in  the  argument  that  are  at  least  questionable,  but,  overlook- 
ing these,  it  may  be  said  that  it  does  not  follow  that,  because  no 
deduction  can  be  made  for  expenditures  for  new  buildings,  &c., 
made  to  increase  the  value,  &c.,  deductions  can  be  made  for  ex- 
penditures for  new  buildings  that  do  not  increase  the  value,  &c. 
It  is  immaterial,  for  the  purposes  of  the  income  tax,  how  much 
is  expended  for  new  buildings,  &c.,  or  how  much  or  little  the 
value  of  the  estate  is  increased  thereby.    The  question  is,  what  is 
the  net  income.    This  is  foimd  by  deducting  the  expenses  from 
the  gross  income.     What  is  expended  for  permanent  improv  ;- 
ments  is  not  expense.     The  tax  is  levied  upon  the  income,  not 
upon  the  increase  in  value  of  the  estate.    The  value  of  the  estate 
is  constantly  changing,  owing  to  many  causes,  and  in  so  far  as  it 
is  affected  by  capital  expenditure,  it  may  be  increased  to  the  full 
amount  of  such  expenditure,  or  to  more  or  less  than  that  amount. 
Not  only  would  it  be  impracticable  to  determine  the  amount  »'f 
income  by  the  amount  of  increase  in  the  value  of  the  estate,  but 
the  statute  does  not  permit  that,  nor  would  it  be  practicable  or 
reasonable  to  deduct  what  has  been  expended  without  the  ex- 
pected result  of  a  corresponding  increase  in  value,  nor  was  there 
evidence  intrwluced  in  this  case  that  would  justify  an  attempt  nt 
such  an  estimate.     The  provision  is  that  no  deduction  can  be 
made  for  exjjendituree  made  to  increase,  that  is,  for  the  purpo^, 
not  with  the  result  of  increasing  the  value,  and,  moreover,  it  does 
not,  conversely,  allow  deductions  for  all  expenditures  made  not 
to  increase  the  value  or  made  imsuccessfully  to  increase  the  value 
of  the  estate.    The  real  question  is,  whether  the  expenditure  for 
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the  new  mill,  up  to  the  value  of  the  old,  may  be  considered  as  an 
expense  as  distinguished  from  capital  expenditure.  This  brings 
us  to  the  other  provision  of  the  statute  now  relied  on. 

"In  computing  income,  the  necessary  expenses  actually  in- 
curred in  carrj'ing  on  any  business,"  &c.,  ''shall  be  deducted." 
This  provision  of  the  statute  might  apply  if  the  old  mill  had 
given  out  so  that  it  was  practically  necessary  to  erect  a  new  mill 
on  that  account  The  amount  expended  in  the  new  mill  up  to 
the  extent  not  merely  of  the  value  of  the  old  mill,  but  of  the 
amount  that  would  be  required  to  put  the  old  mill  in  good  re- 
pair or  to  replace  it,  might  perhaps  be  deducted  as  an  expense. 
But  such  was  not  the  caae  here.  As  ahown  by  the  appellant's 
own  witnesses,  the  old  mill  was  in  good  condition,  and  was  vol- 
untarily abandoned,  and  the  new  mill  was  erected  solely  in  order 
to  have  a  larger  mill  and  in  a  different  location  on  account  of 
the  enlargement  of  the  plantation. 

It  may  be  that  these  points  were  not  treated  as  explicitly  as 
they  should  have  been  in  the  former  opinion,  but  they  were  nec!- 
essarily  considered  by  the  court,  and  the  reasoning  of  the  opinion 
would  seem  to  dispose  of  them.  However,  especially  in  view  of 
the  extended  argument  of  counsel,  we  have  thought  it  proper  to 
express  our  views  upon  these  points  more  in  detail. 

The  motion  for  a  rehearing  is  denied. 

Smith  it  Lexcis  and  L.  J.  ^^\lrren  for  the  taxpayer. 

Robertson  &  Wilder  for  the  assessor. 
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Decisions  Aonoooced  withoat  Opinioos  Daring  the  Period 

Covered  by  tkis  Volnme. 

No.  19.  Territoby  of  Hawaii  v.  Wino  Tung.  Appeal 
from  District  Court,  South  Hilo.  Submitted  January  6,  1902. 
Decided  January  6,  1902.  Forfeiture  of  spirituous  liquoi's 
under  Section  455,  Penal  Laws.  Appeal  by  defendant.  Pvr 
Curiam,  Judgment  appealed  from  reversed.  Case  remitted 
to  District  Court  with  instructions  to  sustain  defendant's  de- 
murrer, and  for  such  further  proceedings,  if  any,  as  may  be 
proper.  Attorney  Oeneral  E.  P,  Dole  for  prosecution.  Tho:^. 
Fitch  and  W,  S.  Wise  for  defendant. 


No.  35.  In  re  Assessment  of  Taxes,  Julia  K.  Hunt  and 
Becky  A.  Hunt.  Appeal  from  Tax  Appeal  Court,  First  Tax- 
ation Division.  Submitted  January  6,  1902.  Decided  January 
18,  1902.  Two  pieces  of  land  at  Iwilei,  Oahu:  (a)  one  third  of 
an  acre,  returned,  with  improvements,  at  $1200,  assessed  at 
$4800;  (b)  two  thirds  of  an  acre,  returned,  with  improvements, 
at  $2000,  assessed  at  $9600.  Both  pieces,  with  improvements, 
jointly  valued  by  Tax  Appeal  Court  at  $7200.  Appeal  by 
Assessor.  Per  Curiam.  Valuation  fixed  by  Tax  Appeal  Court 
affirmed.  Robertson  d  Wilder  for  Assessor.  Peterson  & 
Matthewman  for  tax-payer. 


No.  38.  In  re  Assessment  of  Taxes,  James  Campbell 
Estate.  Appeal  from  Tax  Appeal  Court,  First  Taxation  I)i- 
vision.     Submitted  January  6,   1902.     Decided  January   18, 
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1902.  (1)  Property  fronting  on  Hotel  and  Front  streets,  Hon- 
olulu, containing  an  area  of  26,437  square  feet.  Returned  at 
$75,000;  assessed  at  $150,000  and  reduced  by  the  Tax  Appeal 
Court  to  $129,554.  (2)  Property  on  Emma  street,  Honolulu, 
containing  an  area  of  5.21  acres.  Returned  at  $30,000;  assessed 
at  $75,000  and  reduced  by  Tax  Appeal  Court  to  $50,000.  Aj)- 
peal  by  the  Assessor.  Per  Curiam.  On  the  first  item  the  appt^al 
is  sustained,  and  the  valuation  of  said  property  is  fixed  at 
$133,554.  On  the  second  item,  valuation  of  the  Tax  Appeal 
Court  is  affirmed.  Perry,  J.,  dissenting  as  to  the  first  item: 
Valuation  by  Tax  Court  should  be  affirmed.  C.  Brown  for  tax- 
payer.   Robertson  &  Wilder  for  Assessor. 


No.  39.  In  re  Assessment  of  Taxes,  John  Pulaa.  Appeal 
from  Tax  Appeal  Court,  First  Taxation  Division.  Submitted 
January  6,  1902.  Decided  January  18,  1902.  About  four 
acres  at  Kalihi,  Honolulu,  R.  P.  672,  L.  C.  A.  1541.  Retumoi 
at  $1500;  assessed  at  $8000.  Valued  by  Tax  Court  at  $3000. 
Appeal  by  Assessor.  Per  Curiam,  Valuation  placed  at  $4000. 
Perry,  J.,  dissenting:  Valuation  by  Tax  Court  should  be 
affirmed.  Robertson  &  Wilder  for  Assessor,  appellant.  J.  .4. 
Magoon  and  T.  /.  Dillon  for  tax-payer. 


No.  40.  In  re  Assessment  of  Taxes,  Mary  A.  Graeme. 
Appeal  from  Tax  Appeal  Court,  First  Taxation  Division.  Sub- 
mitted January  6,  1902.  Decided  January  18,  1902.  Land 
"N.  E.  comer  Kaahumanu  and  Queen  streets,  Honolulu.  Front- 
age, Kaahumanu  street  146  feet,  Queen  street  97  1-2  feet.  Area, 
12,850  square  feet.  Property  subject  to  lease  expiring  in  1919, 
at  a  rental  of  $2000  per  annum.  Returned  at  $20,000;  assessed 
at  $140,000.  Valuation  fixed  by  Tax  Appeal  Court,  $20,000. 
In  this  court  the  Assessor  claims  a  valuation  of  $75,000,  and  the 
tax-payer  concedes  a  value  of  $45,000,  subject  to  the  lease.  Per 
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Curiam.    Valuation  fixed  at  $45,000.    R^ohert^fon  d  Wilder  for 
Assessor.    C  Brown  for  tax-payer. 


No.  41.  Im  re  Assessment  of  Taxes,  C.  K.  C.  Rooke. 
Appeal  from  Tax  Appeal  Court,  First  Taxation  Division.  Sub- 
mitted January  7,  1902.  Decided  January  18,  1902.  Land  at 
Honuakaha,  Honolulu,  containing  an  area  of  196,891  square 
feet.  Returned  at  $2800;  assessed  at  $35,000,  and  valued  at 
$2800  by  Tax  Appeal  Courts  Appeal  by  the  Assessor.  Per 
Curimn.  The  appeal  is  sustained  on  authority  of  In  re  Asst^nH' 
nwnt  of  Taxes,  Emily  K.  Mehrten,  13  Haw.  677,  and  the  val- 
uation of  said  property  fixed  at  $25,000.  Atkinson  &  Jiidd  for 
tax-payer.    RobertHon  &  ^Yilder  for  Assessor. 


No.  42.  /;/  re  Assessme^nt  of  Taxes,  M.  S.  Grinbaum  iz 
Co.,  Limited.  Appeal  from  Tax  Appeal  Court,  First  Taxation 
Division.  Submitted  January  13,  1902.  Decided  Januars*^  18, 
1902.  Stock  of  merchandise,  returned  at  $124,842.82;  assessed 
at  $184,842.82.  Valued  by  Tax  Appeal  Court  at  amount  re- 
turned. Appeal  by  Assessor.  Per  Curiam,  Value  placed  at 
$150,000.  Robertson  &  Wilder  for  Assessor.  Hatch  &  SHU- 
mmi  for  tax-payer. 


No.  45.  In  re  Assessment  of  Taxes,  Kapiolani  Estate, 
Limited.  Appeal  from  Tax  Appeal  Court,  First  Taxation  Di- 
vision. Submitted  January  8,  1902.  Decided  January  17, 
1902.  (1)  4.23  acres,  south  side  of  Wilder  Avenue,  between 
Keeaumoku  and  Makiki  streets,  Honolulu,  subject  to  lease  for 
20  years  from  May  11,  1896,  at  annual  rental  of  $400.  Returned 
at  $3200;  assessed  at  $24,000.  Valued  by  Tax  Court  at  $3200. 
(2)  11,325  square  feet,  north  comer  of  King  and  Alakea  street.^, 
Honolulu.  Returned  at  $30,000;  assesse^d  at  $40,000.  Valued 
by  Tax  Court  at  $30,000.     (3)    162.61  acres,  Mokauea,  Kalihi, 
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Honolulu.  Returned  at  $50,000;  assessed  at  $300,000.  Valued 
by  Tax  Court  at  $97,200.  Appeal  by  Assessor.  Appeal  by  tax- 
payer as  to  other  items  abandoned.  Per  Curiam,  The  first  lot 
is  valued  at  $10,000.  See  Bishop  Estate  ease,  13  Haw.  671. 
The  valuations  of  the  second  and  third  lots  by  the  Tax  Court 
at  $30,000  and  $97,200,  respectively,  are  affirmed.  Valuations 
of  other  lots,  as  to  which  the  tax-payer  appealed,  are  affirmed. 
Robertson  &  Wilder  for  Assessor.  Kifineyy  BalltM  d  McClan- 
aJian  for  tax-payer. 


No.  46.  In  re  AssEssMEjrr  of  Taxks,  S.  C.  Allen.  Appeal 
from  Tax  Appeal  Court,  First  Taxation  Division.  Submitted 
January  7,  1902.  Decided  January  18,  1902.  Tract  of  land 
at  Makiki,  Honolulu,  Oahu,  now  used  as  pasturage,  but  suitable 
for  house  lots.  Total  area,  18  1-2  acres;  available  for  house  lots, 
exclusive  of  roads  and  certain  ditches,  14  1-2  acres.  Returned 
at  $50,000;  assessed  at  $90,000.  Valuation  fixed  by  Tax  Appeal 
Court,  $77,000.  Appeal  by  Assessor.  Per  Curiam,  Vahia- 
tion  api)ealed  from  affirmed.  Kobertkson  &  ^yilder  for  Assessor. 
Holmes  it  Stanley  for  tax-payer. 


No.  47.  In  re  AssESSMiiNT  of  Taxes,  Antone  Manuel. 
Appeal  from  Tax  Appeal  Court,  First  Taxation  Division.  Su!>- 
mitted  January  7,  1902.  Decided  January  18,  1902.  (1)  15,800 
square  feet,  north  comer  Nuuanu  and  Pauahi  streets,  Honolulu. 
Returned  at  $12,000;  assesses!  at  $30,000.  Reduced  by  the  Tax 
Court  to  the  amount  of  the  return.  (2)  45,990  square  feet, 
Pauoa,  Honolulu.  Returned  at  $6000;  assessed  at  $8500.  Re- 
duced by  Tax  Court  to  the  amount  of  the  return.  Appeal  by 
Assessor.  Per  Curiam,  The  appeal  is  sustained  on  the  firvt 
piece  on  the  authority  of  In  re  Assessment  of  Taxes  of  Mehrtntj 
13  Haw.  677,  and  the  valuation  of  said  proi>erty  fixed  at  $24,000, 
and  as  to  tlie  second  piece,  the  decision  of  the  Tax  Appeal  Court 
is  affirmed  fixing  the  valuation  of  the  proi)erty  at  $6,000.  Perr\', 
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J.,  dissenting  as  to  first  piece:  Valuation  should  be  $15,000. 
J.  A.  Magoon  and  T.  I.  DiUon  for  tax-payer.  Robertson  cf 
Wilder  for  Tax  Assessor. 


No.  49.  In  re  Assessment  of  Taxes,  Johist  Ii  Estate,  Lim- 
ited. Appeal  from  Tax  Appeal  Court,  First  Taxation  Division. 
Submitted  January  7,  1902.  Decided  January  18,  1902. 
(1)  34,547  acres,  south  comer  King  and  Waikiki  streets,  Pawaa, 
Honolulu.  Returned  at  $40,000;  assessed  at  $70,000.  Value-l 
by  Tax  Court  at  $70,000.  (2)  4.02  acres,  north  side  of,  but 
not  fronting  on,  Waikiki  road,  Pawaa,  Honolulu.  Returned  ai 
$2000;  assessed  at  $5000.  Valued  by  Tax  Court  at  $5000. 
(3)  8000  acres,  pasture  land,  Ewa,  Oahu.  Returned  at  $24,000 ; 
assessed  at  $40,000.  Valued  at  $40,000.  Appeal  by  tax-payer. 
Per  Curiam,  Valuation  of  first  piece  placed  at  $50,000.  Val- 
uations of  other  pieces  by  Tax  Appeal  Court  aflSrmed.  Perry, 
J.,  dissenting  as  to  first  piece:  Valuation  should  be  $40,000. 
J,  A,  Magoon  and  T,  I.  Dillon  for  tax-payer.  Robertson  dt 
Wilder  for  Assessor. 


^o.  50.  In  re  Assessment  of  Taxes,  A.  Hocking.  Appeal 
from  Tax  Appeal  Court,  First  Taxation  Division.  Submitted 
January  7,  1902.  Decided  January  18,  1902.  Land  on  north- 
west comer  of  Nuuanu  and  King  streets.  Frontage  on  King 
street,  140  feet,  and  on  Xuuanu  street,  110  feet.  Brick  buill- 
ings  used  as  stores  on  the  property.  Total  rental  at  date  of 
assessment,  $505  per  month,  or  $6060  j^er  year.  In  1899  the 
present  owner,  Avho  at  that  time  held  a  lease  on  the  whole  prop- 
erty, with  25  yeai-s  of  the  term  unexpired,  at  a  rental  of  $100 
jx?r  month,  purchased  an  undivided  19-36  interest  for  $15,000. 
Returned  at  $40,000;  assessed  at  $75,000.  Assessment  sus- 
tained by  Tax  Appeal  Court.  Per  Curium.  Valuation  fixed  at 
$75,000,    Perry,  J.,  dissenting:    Valuation  should  be  $48,480. 
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Robertson  &  Wilder  for  Assessor.    Magoon  rf  Dillon  for  tax- 
payer. 


No.  57.  In  re  Assessment  of  Taxes,  Mrs.  B.  M.  Alleft. 
Appeal  from  Tax  Appeal  Court,  First  Taxation  Division.  Siil)- 
mitted  February  24,  1903.  Decided  February  24,  1903.  Land 
on  Kewalo  street,  Makiki.  Area,  6  acres.  Returned  at  $20,000; 
assessed  at  $36,000.  Valued  by  Tax  Court  at  $27,910.  Appe.il 
by  Assessor.    Per  Curiam,    Valuation  appealed  from  affirmed. 


No.  68.  In  re  Assessment  of  Taxes,  S.  C.  Aujen.  Appe  d 
from  Tax  Appeal  Court,  First  Taxation  Division.  Submitted 
Februaiy  24,  1903.  Decided  February  24,  1903.  Land  on 
Kewalo  street  and  Wilder  avenue,  Makiki.  Area,  11  44-100 
acres.  Returned  at  $40,000;  assessed  at  $69,000.  Valued  oy 
Tax  Court  at  $42,090.  Appeal  by  Assessor.  Per  Curiam. 
Valuation  appealed  from  affirmed. 


No.  60.  H.  Haokfeld  &  Co.,  Lro.,  v.  Ejlo  Railroad  Co., 
Ltd.  Error  to  Circuit  Court,  Fourth  Circuit.  Submitted  April 
22,  1902.  Decided  April  23,  1902.  Motion  by  defendant  to 
quash  the  writ  of  error  for  the  reason  that  the  same  issued  before 
the  bond  required  by  Section  1450  C.  L.  was  filed.  Per  Curiam. 
For  the  reason  stated  the  motion  is  sustained  and  the  writ  is 
quashed.  (Frear,  C.  J.,  disqualified,  did  not  sit.)  Kinney^ 
BalUm  it  McClanaJum  for  the  plaintiff.  Hatch  d  Silliman^ 
Smith  d  Paraans  for  defendant. 


No  65.  In  re  Assessment  of  Taxes,  M.  W.  MoChesney  & 
Sons.  Appeal  from  Tax  Appeal  Court,  First  Taxation  Division. 
Submitted  February  27,  1903.  Decided  March  3,  1903. 
Lessee's  interest   in  land   and   buildings,    known    as   Anthon 
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Premises,  situate  on  Queen  street,  near  Kaahumann.  Lease 
dated  January  11,  1899;  term,  as  returned,  twenty  years;  rent 
reserved,  $150  per  month;  rental  value,  $250  per  month.  No 
value  stated  in  return;  assessed  at  $22,765.  Valued  by  Tax 
Court  at  $8000.  Appeal  by  Assessor.  Per  Curiam,  Eveii 
assuming  that,  as  contended  by  the  Assessor,  the  provision  in 
the  lease  rendering  it  terminable,  at  the  will  of  the  lessor,  at  any 
time  after  July  1,  1904,  upon  certain  conditions,  cannot  be  con- 
sidered, since  the  lessee  did  not  mention  it  in  his  return,  the 
valuation  appealed  from  is  affirmed. 


No.  66.  In  re  Assessment  of  Taxes,  Obpheum  Company, 
LiMFFED.  Appeal  from  Tax  Appeal  Court,  First  Taxation  Di- 
vision. Submitted  February  25,  1903.  Decided  March  2,  1903. 
Land  and  buildings,  known  as  Orpheum  Premises,  situate  on 
Fort  street,  above  Beretania  street  Area,  38-100  acre.  Re- 
turned at  $50,000;  assessed  at  $72,485.  Valued  by  Tax  Court 
at  $50,000.  Appeal  by  Assessor.  Per  Curiam.  Valuation 
appealed  from  affirmed. 


"  Xo.  69.  In  re  Assessment  of  Taxes,  J.  F.  Colburn.  Appeal 
from  Tax  Appeal  Court,  First  Taxation  Division.  Submitted 
February  25,  1903.  Decided  February  25,  1903.  Land  on 
Kinau  and  Lunalilo  streets.  Area,  60,000  square  feet  Returned 
at  $5000;  assessed  at  $10,000.  Valued  by  Tax  Court  at  $9000. 
Appeal  by  Assessor.  Per  Curtain.  Valuation  appealed  froci 
affirmed. 


No.  70.  Anna  Gertz,  in  Her  Own  Behalf  and  as  Execu- 
trix OF  THE  Will  of  Christla.n  Gertz,  Deceased,  v.  J.  Alfri^d 
Magoon  in  His  Personal  Capacity  and  as  Trustee  for  C.  li. 
Banning  and  B.  R.  Banning,  John  Buckley  and  Maria  J. 
Forbes.  Appeal  from  Circuit  Judge,  First  Circuit  Submitted 
February  26,  1903.    Decided  March  6, 1903.  On  April  6,  1901, 
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the  complainant  filed  a  bill  in  equity  praying,  inter  a?ta,  that 
a  certain  mortgage,  dated  December  11,  1894,  and  the  fore- 
closure thereof,  had  in  January,  1896,  be  declared  null  and  void. 
Demurrers  to  the  bill  were  sustained  and  the  bill  dismissed  in 
June,  1901.  From  that  decree  no  appeal  was  noted,  nor  weve 
any  other  steps  taken  by  the  complainant  until  March  31,  1902, 
on  which  date  a  motion  for  a  re-hearing  on  the  demurrer  and 
for  leave  to  amend  the  bill  was  filed.  The  motion  was  denied  on 
the  ground  that  the  proposed  amendment  discloses  no  cause  for 
equitable  relief.  It  is  from  the  last  mentioned  order  that  the 
present  appeal  was  taken.  Per  Curiam.  The  order  appealed 
from  is  aflirmed.    Re-hearing  denied  May  18,  1903. 


No.  98.  C.  C.  Kennedy  v.  F.  M.  Wakefield.  Appeal  from 
Circuit  Judge,  Fourth  Circuit  Submitted  March  17,  1902. 
Decided  April  23,  1902.  Delinquent  taxes  declared  to  be  a 
first  lien  and  included  in  decree  of  foreclosure  of  mortgage  with- 
out proper  allegations  or  parties.  Appeal  by  the  plaintiff.  Per 
Curiavi,  On  authority  of  the  decision  in  Theo.  II,  Davies  & 
Co.,  Ltd.,  V.  F.  M.  Wakefield  (ante  p.  201),  the  decree  appealed 
from  is  reversed  and  the  cause  remanded.  Smith  <&  Parsons 
for  the  plaintiff.    No  brief  for  defendant 
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RESOLUTION. 

Whereas,  It  lias  pleased  Almighty  God  to  remove  by  deata 
George  Hons,  Esquire,  a  member  of  the  bar  of  this  court; 

Resolved,  That,  deeply  deploring  our  loss,  we  desire  to  plaeo 
on  record  our  kindly  remembrance  of  our  departed  friend  and 
brother;  and  to  tender  to  the  family  of  the  deceased  our  sincere 
sympathy;  and  that  the  Court  be  moved  to  enter  these  resolu- 
tions upon  the  records  of  the  court. 


On  motion  on  behalf  of  the  bar,  the  foregoing  was  ordered 
spread  upon  the  records  of  the  Supreme  Court  on  March  25^ 
1903.  Henry  Smith,  Clerk. 


ABATEMENT. 

Pendency  elsewhere  of  a  subsequent  action  on  life  insurance  policy 
is  no  ground  for  the  abatement  of  the  prior  action  here.  Brown  v, 
Equit.  Life  A,  Co,  of  U.  S.,  80. 

ACCOUNTS. 

1.  A  suit  in  equity  for  an  accounting  between  principal  and  an 
agent  occupying  a  fiduciary  relation  does  not  violate  right  to  a  jury 
trial  under  constitution  of  1894  if  the  accounts  are  long  and  com- 
plicated.   Kawananakoa  v.  Puahi,  72. 

2.  In  a  suit  for  accounting  between  principal  and  agent,  a  court  of 
equity  may  determine  questions  of  lawfulness  of  discharge  and  com- 
pensation.   Ibid. 

3.  An  ordinary,  continuous  book  account  is  an  entire  claim  and 
cannot  be  split  for  the  purpose  of  bringing  several  actions  on  the 
different  parts.    Lewers  &  Cooke  v.  Redhouse,  290. 

4.  An  action  on  a  part  of  a  book  account  bars  a  later  action  on  the 
remainder.  Lewers  &  Cooke  v.  Redhouse,  290;  Phillips  v.  Lun 
Chong  Co,  295. 

5.  A  guardian  who  mixes  trust  funds  with  his  own  and  keeps  no 
satisfactory  separate  account  should  be  charged  interest  upon  money 
allowed  to  lie  idle  an  unreasonable  tiine.  In  re  Guardianship  of 
Hoare,  443. 

ACTIONS. 

1.  An  action  on  a  life  insurance  policy  is  transitory  and  need  not 
be  brought  at  place  ^here  policy  is  payable.  Brown  v.  Equit,  Life 
Ass.  Co.  of  U,  S.,  80. 

2.  An  ordinary,  continuous  book  account  cannot  be  split  for  the 
purpose  of  bringing  several  actions  on  the  different  parts.  Lewers  & 
Cooke  V.  Redhouse,  290. 

3.  An  action  is  ''commenced"  in  the  meaning  of  the  mechanics'  lien 
law  when  the  complaint  has  been  filed  and  summons  issued  with 
the  intent  that  it  be  served  promptly.  HackHeld  &  Co.  v.  Hilo  R. 
R.  Co,,  448. 

4.  See  ABATEMENT,  ASSUMPSIT,  BANKRUPTCY,  EJECT- 
MENTS, REPLEVIN,  HABEAS  CORPUS,  MANDAMUS, 
WRIT  OF  PROHIBITION. 

ADMINISTRATORS. 

See  EXECUTORS  AND  ADMINISTRATORS. 
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ADMIRALTY. 

A  decree  of  the  Supreme  Court  in  admiralty  will  not  be  set  aside 
because  the  decree  appealed  from  was  made  by  the  successor  of  the 
judge  who  tried  the  case  and  made  decision.    Hind  v.  Wilder's  S.  S, 
Co.,  215. 

ADULTERY. 

1.  In  a  prosecution  for  adultery,  an  admission  by  one  that  she  was 
married,  is  competent  and  sufficient  evidence  of  marriage  as  against 
herself,  but  not  as  against  her  codefendant.     T.  of  //.  v.  Castro,  13. 

2.  Evidence  held  to  not  necessarily  prove  adultery.  Rickard  v. 
Rickard,  68. 

ADVERSE  POSSESSION. 

1.  Where  one  is  shown  to  have  been  for  statutory  period  in  actual, 
open,  notorious,  continuous  and  exclusive  possession,  apparently  as 
owner,  and  such  possession  is  unexplained,  either  by  showing  that 

'  it  wa::  under  lease  from,  or  other  contract  with  or  otherwise  by 
permission  of  the  true  owner,  the  presumption  is  that  such  possession 
was  hostile.  Alhertiua  v.  Kapiolani  Estate,  321 ;  Kapiolani  Estate  v. 
Cleghorn,  330;  Smith  v.  Hamakua  Mill  Co.,  669. 

2.  The  provisions  of  Art.  39  of  the  Constitution  of  1864  that  the 
"King's  private  lands  and  other  property  are  inviolable,"  did  not 
prevent  the  statute  of  limitations  from  operating  upon  such  lands. 
Kapiolani  Estate  v.  Clefrhorn,  330;  Kapiolani  Estate  v.  Kancohe 
Ranch.  Co.,  6^5. 

3.  Evidence  held  to  prove  adverse  possession,  Kapiolani  Estate  v, 
Kaneohe  Ranch  Co.,  643. 

4.  A  mere  scintilla  of  evidence  is  insufficient  to  support  a  verdict. 
Smith  i\  Hamakua  Mill  Co.,  669.  ' 

AGENT. 

1.  Where  a  fire  insurance  policy  provides  that  no  agent  of  the  in- 
surance company  except  an  officer  of  thp  company  shall  have  power 
to  waive  any  provision  or  condition  of  the  policy  unless  such  waiver 
be  written  upon  or  attached  to  the  policy,  there  may  be  no  proof  of 
an  oral  waiver  by  an  agent  of  a  provision  of  the  policy.  Boardman 
V.  Fireman's  Fund  Ins.  Co.,  21. 

2.  A  principal  may  maiontain  a  bill  in  equity  for  an  accounting 
against  an  agent  occupying  a  fiduciary  relation.  Kazvananakoa  z'. 
Puahi,  72. 

3.  In  a  suit  for  accounting  between  principal  and  agent,  a  court 
of  equity  may  determine  questions  of  lawfulness  of  discharge  and 
compensation.    Ibtd. 

4.  A  party  who,  with  full  knowledge  of  facts  connected  with  making 
of  a  contract  by  her  agent,  accepts  a  part  of  the  benefits  accruing 
from   such  contract,     thereby  ratifies     the  contract     as     a  whole, 
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and  has  no  right  thereafter  to  complain  of  the  acts  of  the  agent  as 
contrary  to  instructions.  Montana  v.  Castle,  362. 
5.  Where  a  principal  accepts  benefits  of  an  unauthorized  act  of 
an  agent  in  ignorance  of  the  circumstances  he  is  absolved  from  lia- 
bility by  reason  of  supposed  assent  to  the  unauthorized  act.  Ibid. 
6.  General  words  in  a  power  of  attorney  must  be  construed  with 
reference  to  the  specified  objects  to  be  accomplished.  Harrison  v. 
Magoou,  418. 

ALIMONY. 

1.  An  order  in  equity  for  temporary  maintenance  is  appealable  and 
can  not  be  enforced  by  contempt  proceedings  pending  an  appeal. 
Dole  V.  Gear,  554. 

2.  Alimony  may  be  awarded  in  gross.    Nobriga  v.  Nobriga,  152. 

3.  It  is  not  necessary  to  use  tables  of  mortality  and  annuities  in 
determining  amount  of  alimony  in  gross.    Ibid. 

4.  An  excessive  amount  of  alimony  payable  within  too  short  a  time 
may  be  set  aside.    Ibid. 

5.  As  a  rule  allowances  of  alimony  in  gross  are  less  than  one-third 
the  estate  and  the  amount  of  wife's  property  is  taken  into  account. 
Ibid. 

AMENDMENT. 

1.  A  court  may  refuse  an  ameundment  which  substitutes  one  or 
more  persons  for  the  sole  party  defendant.     Ter.  of  Hawaii  v.  Vim 

You,  112. 

2.  A  motion  to  amend  assignments  of  error  in  a  writ  of  error  is 
made  too  late  when  made  pending  hearing  on  a  motion  for  re- 
hearing.   Orpheum  Co.  v.  Dimond  &  Co.,  $77. 

3.  Where  service  of  a  garnishee  is  defective  because  the  copy  de- 
livered him  lacks  the  seal  of  the  court  and  signature  of  the  clerk, 
there  can  be  no  amendment  of  the  process  so  as  to  give  the  court 
jurisdiction  of  the  garnishee.    Hayashi  v.  Iwata,  627. 

APPEALS. 

I.  Improper  acts  of  a  judge  in  keeping  jury  out  after  they  had  re- 
ported that  they  could  not  agree,  and  improper  charges,  are  not 
subject  to  revision  on  appeal  where  no  objection  to  such  acts  and 
charges  were  made  before  the  verdict  was  renderd.  Hitchcock  v. 
Haw.  Tramway  Co.,  137. 

2. Appeal  will  not  be  dismissed  for  want  of  transcript  of  evidence 

when  evidence  is  not  necessary  to  enable  the  court   to   dispose   of 

Xhft  appeal  on  its  merits.    In  re  Estate  of  Holt,  164. 

3.     A  decree  in  admiralty  by  the  Supreme  Court  on  appeal  will  not 

be  set  aside  on  the  ground  that  the  decree  appealed  from  was  not 

made  by  the  judge  who  tried  the  case  and  made  the  decision,  but 

by  his  successor  in  office.    Hind  v.  Wilder' s  S.  S.  Co.,  215. 


702  INDEX. 

APPEALS— Gontinaed. 

4.  Where  an  illegal  sentence  has  been  imposed,  a  case  may  be 
remanded  to  the  trial  court  with  directions  for  imposition  of  a  legal 
sentence.    Territory  of  Hazvaii  v.  Savidge,  286. 

5.  Constitutional  right  to  jury  trial  is  not  denied  to  parties  before 
District  Magistrates  as  a  jury  trial  is  obtainable  by  appeal  to  Circuit 
Court    Lewets  &  Cooke  v.  Redhouse,  290. 

6.  A  certificate  of  a  District  Magistrate  that  an  appeal  was  duly 
noted  upon  a  certain  point  of  law,  is  sufficient  to  raise  that  point  of 
law  before  the  Supreme  Court,  though  it  does  not  appear  otherwise, 
that  the  point  of  law  appealed  upon  was  raised  before  the  magistrate. 

Lewers  &  Cooke  v.  Redhouse ^  2go ;  Ming  Hym  v.  Young  Tong,  300. 

7.  An  appeal  will  not  be  dismissed  because  the  appeal  bond  runs 
to  the  court  instead  of  the  clerk  but  an  amended  bond  will  be  or- 
dered filed.    Phillips  v.  Lun  Chong  Co.,  295. 

Points  of  law  held  to  be  stated  sufficiently  clearly.  Phillips  v.  Lun 
Chong  Co.,  295. 

8.  A  notice  of  intention  to  appeal  is  not  a  notice  of  appeal,  and  a 
notice  of  appeal  filed  after  statutory  time  will  not  be  regarded  as  an 
amendment  of  a  notice  of  intention  to  appeal  filed  before  the  expi- 
ration of  that  time.    Makaio  v.  Adamu,  411. 

9.  Word  "appeal"  in  statute  creating  Commissioner  of  Fire 
Claims  construed  to  mean  any  proceeding  for  reviewing  and  cor- 
correcting  the  judgment  of  an  inferior  tribunal.  Liverpool,  London 
&  Globe  Ins.  Co.  v.  Macfarlane,  481.     . 

10.  Appeals  do  not  lie  in  divorce  cases.    Nobrega  v  Sobrega  502. 

11.  A  party  may  appeal  in  person  or  by  a  new  attorney  from  an 
order  in  respect  to  counsel  fees  in  which  her  interests  and  her  at- 
torney's are  adverse.    Ibid. 

12.  Where  no  transcript  of  testimony  is  in  the  record  the  Supreme 
Court  will  not  consider  whether  a  Circuit  Judge  has  abused  his  dis- 
cretion in  ordering  an  execution  to  issue  pending  an  appeal.  Or- 
pheum  Co.  v.  Dimond  &  Co.,  552. 

13.  A  District  Magistrate  may  not  issue  an  execution  in  a  case 
involving  over  $20,  pending  an  appeal  to  the  Circuit  Court.  Wong 
Chow  V.  Dickey,  524. 

14.  An  order  in  Equitv  for  alimony  pendente  lite  is  appealable.  It 
is  final  in  its  nature.    Dole  v.  Gear,  554. 

15.  A  taxpayer  is  entitled  to  an  appeal  when  a  return  is  filed  and 
either  the  amount  of  the  property  is  increased  from  the  return  or  the 
character  of  the  property  is  changed  so  that  it  is  subject  to  a  greater 
taxation.    In  re  Taxes  May  &  Co.,  639. 

16.  An  appeal  in  an  equity  case  brings  up  for  review  interlocutory 
orders  and  matters  within  discretion  of  trial  judge.  Lee  Chu  v, 
Noar,  648. 
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^  17.    A  Circuit  Court  has  no  jurisdiction  over  a  case  appealed  from 

a  District  Magistrate  to  a  Circuit  Judge  at  Chambers.  Silva  v. 
Sousa  46. 

18.  Where  a  District  Magistrate  sends  up  certificate  of  appeal  and 
record  three  years  after  the  appeal  is  perfected  and  judgment  by 
default  is  rendered  against  defendant  without  notice  of  sending  up  of 
appeal  or  of  bearing,  until  execution  is  issued,  it  is  an  abuse  of  dis- 
cretion to  refuse  to  vacate  the  judgment  on  motion.  Vivas  v. 
Akoni,  115. 

19.  See  EXCEPTIONS,  WRIT  OF  ERROR. 

APPEARANCE. 

1.  A  garnishee  can  not  give  a  court  jurisdiction  over  it  by  enter- 
ing its  appearance.    Hayashi  v.  Iwata,  627. 

2.  A  general  appearance  in  a  case  is  a  waiver  of  any  defect  in  a 
published  notice  to  appear.  Haw.  Com.  &  Sug.  Co.  v.  Wailuku  Sug. 
Co.,  50 

APPROPRIATIONS.. 

1.  Act  10,  I^ws  of  1901,  made  no  appropriation  for  payment  of 
bailiffs.     First  Judge  v.  Auditor,  393. 

2.  The  provision  of  the  salaries  appropriation  act  of  1901,  that  no 
person  holding  more  than  one  office  shall  draw  more  than  the  salary 
of  the  highest  office  if  it  amount  to  $1200  a  year,  applies  where  the 
salary  of  one  such  office  is  payable  imder  that  act  and  the  salary  of 
the  other  under  the  current  expense  act.  It  applies  to  deputy  sher- 
iffs, public  land  agents  and  inspectors  of  elections,  but  not  to  public 
school  teachers  and  clerks  of  election  precincts.  Appeal  of  Cooper, 
282. 

ARBITRATION. 

I.  An  agreement  to  arbitrate  which  is  general  and  does  not 
make  arbitration  a  condition  precedent  to  the  right  to  sue,  does  not 
prevent  suit  v/ithout  arbitration.    Hind  v.  Low,  438. 

ARREST. 

I.  An  arrest  without  warrant  legal  where  officers  see  offense  of 
selling  liquor  without  a  license  committed.  Ter.  of  Hawaii  v.  Sing 
Kee,  586. 

ASSAULT  AND  BATTERY. 

1.  One  who  is  entitled  to  possession  of  real  property  but  out  of 
possession  m.?y  not  use  force  to  recover  possession.  Territory  of 
Hawaii  v.  Savidge,  286. 

2.  Evidence  held  sufficient  to  justify  jury  in  finding  that  party  as- 
saulted was  officer  in  discharge  of  his  duty  and  that  drfcndant  knew 
it.    Territory  of  Hawaii  v.  Cheong  Jim  Cheong,  610. 
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ASSUMPSIT. 

1.  It  is  error  to  grant  motion  of  non-suit  in  action  of  assumpsit 
for  medical  services  where  answer  admits  all  facts  except  value  of 
services.    Armitage  v.  Bishop,  134. 

2.  Attorneys'  commissions  presumably  should  not  be  "ncluded  in 
determining  whether  a  District  Magistrate  has  jurisdiction.    Lewers 

&  Cooke  V.  Red  house,  290. 

3.  A  Circuit  Court  on  an  appeal  in  action  of  assumpsit  from  a 
District  Magistrate  should  not  award  attorneys'  commissions  on 
amount  of  judgment  of  District  Magistrate.    Sun  v.  Makainai,  495- 

4.  Proper  action  for  trustee  in  bankruptcy  seeking  to  recover  pref- 
erence. Thayer  V  Lidgate,  544. 

5.  Not  barred  by  decree  dismissing  bill  for  specific  performance 
in  suit  in  which  question  of  damages  was  not  raised.  Paris  v.  Ma- 
goon,  612. 

ATTACHMENT. 

A  defendant  in  an  attachment  suit  who  by  paying  the  debt  sued  on 
before  return  day  secures  the  discharge  of  the  attachment  may  not 
recover  damages  in  a  suit  on  a  bond  to  pay.  damages  *'in  case  the 
.  attachment  should  be  dissolved,  by  competent  authority  before  final 
judgment."     Brozvn  v.  Haw.  Supply  Co.  Ltd,  463. 

ATTORNEYS  AT  LAW. 

I.  $100 — not  $250 — proper  fee  for  attorney  who  is  guardian  of  a 
spendthrift  for  defending  suit  to  terminate  guardianship.  In  re  Es- 
tate of  Kapukini,  204. 

2.  Fees  allowed  by  Equity  Judge  to  attorneys  for  plaintiff  in  suit 
on  behalf  of  stockholders  to  recover  promoters  fees  fraudulently 
taken  by  them,  reduced  from  $20,000  to  $7,500.  Hitchcock  v.  Hus- 
tacc,  232. 

3.  Attorneys'  commissions  should  not  be  included  in  determining 
whether  a  District  Magistrate  has  jurisdiction  of  a  case.  Leivcrs 
&  Cooke  V.  Rcdhouse,  290. 

4.  Whether  defendant  in  suit  for  malicious  prosecution  acted  on 
advice  of  counsel  in  good  faith  without  malice  is  peculiarly  a  matter 
for  the  jnry.    Ahmi  Z'.  Cornwell,  301. 

5.  The  Supreme  Court  will  not  on  mere  suggestion  of  counsel  look 
into  conduct  of  counsel  out  of  the  presence  of  the  Court.  In  re  Ka- 
pukini, 319. 

6.  Application  should  be  made  to  Circuit  Judge  for  allowance  of 
advances  made  by  counsel  to  a  spendthrift  under  guardianship.  The 
Supreme  Court  passes  upon  such  matters  only    on  appeal.    Ibid. 

7.  A  Circuit  Court  on  appeal  from  a  District  Magistrate  in  action 
of  assumpsit  can  not  award  attorneys'  commissions  on  amount  re- 
covered before  the  District  Magistrate  as  well  as  attorneys'  com- 
mission on  amount  recovered  in  Circuit  Court.     Sun  v.  Makainai, 

495. 
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8.  An  appeal  may  be  taken  by  a  party  in  person  or  by  a  new  attor- 
ney without  a  substitution  of  attorneys  of  record  from  an  order  in 
respect  to  counsel  fees  in  which  her  interests  and  her  attorney's  arc 
adverse.    Nobrega  z.  Nobrega,  502. 

9.  A  court  of  equity  should  not  allow  defendant  an  attorncy*s  fee  on 
dissolution  of  a  temporary  injunction  without  proof  of  payment  of 

such  fee  by  defendant.    Kaikainahaole  v.  Allen,  527. 

AUCTION. 

In  partition  sale  when  six  parcels  of  land  are  sold  for  $29,205,  and 
one  lot  sold  twice  for  $3,000  besides,  the  auctioneer's  fee  should  not 
exceed  $450.    Schlief  v.  Clark,  78. 

BAILIFFS. 

Act  10,  Laws  of  1901,  made  no  appropriation  for  payment  of  bailiffs. 
First  Judge  z'.  Auditor,  393. 

BANKRUPTCY. 

1.  To  constitute  a  voidable  preference,  the  preferred  creditor  must 
have  had  reasonable  cause  to  believe  that  the  debtor  was  insolvent 

at  the  time  it  was  given.    Fairer  v.  H.  Hackfeld  &  Co.,  Ltd,,  209. 

2.  Evidence  held  not  to  satisfactorily  show  that  creditor  had  rea- 
sonable cause  to  believe  debtor  insolvent.    Ibid. 

3.  A  trustee  in  bankruptcy  cannot  recover  from  a  creditor  an 
amount  paid  by  a  guarantor  of  a  debt  of  the  bankrupt.    Ibid. 

4.  The  Territorial  courts,  and  not  the  United  States  District  Court, 
have  jurisdiction  of  suits  by  a  trustee  in  bankruptcy  to  recover  a 
preference.     Thayer  v.  Lidgate,  545. 

5.  Equity  has  no  jurisdiction  over  a  suit  by  a  trustee  in  bankruptcy 
to  recover  money  paid  by  the  bankrupt  to  a  creditor  as  a  preference. 
Ibid. 

BEACH. 

1.  Kamehamcha  V.  had  power  to  make  grant  of  land  between  high 
and  low  water  mark.     Territory  of  Hawaii  v.  Liliuokalani,  88. 

2.  Do  Kam.  II.    Brown  v.  Spreckels,  399. 

3.  Any  public  right  of  bathing  is  subordinate  to  any  other  lawful 
use  which  the  littoral  owner  may    desire    to    make    of  the    beach. 

Territory  of  Hawaii  v.  Liliuokalani,  88. 

4.  The  word  "beach"  may  be  used  in  a  deed  in  a  popular  sense 
denoting  not  only  the  space  between  high  and  low  ^ater  mark,  but 
part  of  the  adjoining  land.    Brozvn  v.  Spreckels,  399. 

BILL  OF  EXCEPTIONS,  see  EXCEPTIONS. 

BILLS  AND  NOTES,  see  NEGOTIABLE  INSTRUMENTS. 
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BOARD  OF  HEALTH. 

1.  The  Board  of  Health  is  not  authorized  to  declare  chat  a  nuisance 
which  is  not  one  in  fact.    Akwai  v.  Royal  Ins.  Co.,  533. 

2.  A  resolution  of  a  Board  of  Health  that  a  building  should  be  de- 
stroyed as  a  nuisance,  made  without  notice  to  the  owner,  will  not 
bind  him  in  a  suit  for  insurance.    Ibid. 

BONDS. 

1.  An  appeal  will  not  be  dismissed  because  the  appeal  bond  runs  to 
the  court  instead  of  the  clerk,  but  an  amended  bond  will  be  ordered 
filed.    Phillips  v.  Lun  Chang  Co.,  295. 

2.  A  defendant  in  an  attachment  suit  who,  by  paying  the  debt  sued 
on  before  the  return  day,  secures  the  discharge  of  the  ittachment, 
may  not  recover  damages  in  a  suit  on  a  bond  to  pay  damages  "in 
case  the  attachment  should  be  dissolved  by  competent  authority  be- 
fore final  judgment."    Brown  v.  Haw.  Supply  Co.,  Ltd.,  463. 

3.  A  condition  in  a  trust  deed  securing  bonds  requiring  assent  of  a. 
majority  of  bondholders  to  compel  the  trustees  to  foreclose  for  de- 
fault in  payment  of  interest,  does  not  make  the  buying  of  a  bond  by 
a  guardian  a  delegation  of  authority  and  improper.  In  re  Guardian- 
ship of  Parker,  347. 

4.  A  purchase  of  bonds  by  a  guardian  from  a  corporation  of  •vhich. 
he  is  a  director  and  treasurer  is  voidable  at  the  election  of  the  guard- 
ian ad  litem  of  the  ward.     Ibid. 

BOUNDARY  COMMISSIONERS. 

The  Boundary  Commissioners  determine  boundaries  as  they  were 
in  1848  at  the  time  of  the  "Mahele."    T.  of  H.  v.  Liliuokalani,  88. 

BREACH  OF  PROMISE. 

1.  $2,500  held  not  excessive  damages.    Brown  rf.  Bannister,  34. 

2.  Seduction  subsequent  to  promise  to  marry  does  not  make  origi- 
nal contract  to  marry  void  as  based  on  an  immoral  consideration. 
Brown  v.  Bannister,  34. 

CANCELLATION  OF  INSTRUMENT. 

1.  A  lease  by  an  inexperienced  young  man  with  little  business  abil- 
ity to  a  capable  business  man  for  an  inadequate  consideration,  the 
weaker  trusting  the  former  to  protect  his  interest,  will  be  cancelled 
by  a  court  of  equity.    Hall  v.  Winam,  306. 

2.  A  cancellation  of  an  agreement  may  be  good  consideration  for 
the  execution  of  another.     Harrison  v.  Magoon,  418. 
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Ackerman  v.  Congdon,  7  H.,  31 :    Ex  parte  Smith,  246. 
Afong  V.  Kaala,  7  H.,  521 :    Ming  Hym  v.  Young  Tong,  300. 
Ahmi  V.  Ashford,  12  H.,  12:    Mossman  v.  Dole,  369. 
Akana,  Estate  of,  11  H.,  420:    In  re  Hoare,  448. 

Akeni  v.  Wong  Ka  Mau,  5  H.,  91 :    Carter  v.  Territory  of  Hawaii,  478. 
Albertina  v.  Kapiolani  Estate,  14  H.,  231 ;  Kapiolani  Estate  v.  Cleghom, 

338. 
Alina,  Estate  of,  13  H.,  389 :    Schlief  v  Clark,  79. 
Alina,  Estate  of,  13  H.,  389:    In  re  Hoare,  448. 

Allen  &  Robinson  v.  Red  ward,  10  H.,  151 :    Hackfeld  v.  Hilo  R.  R.  Co.,  452. 
Assessment  of  Taxes  of  Mehrten,  13  H.,  677:    Shaw  v.  Booth,  121. 
Banning.  Estate  of,  9  H.,  253:    Nobriga  v.  Nobriga,  152. 
Banning,  In  re,  9  H.,  453,  461 :    In  re  Parker,  350. 

Barthrop  v.  Kona  Coffee  Co.,  10  H.,  308:    Hind  v.  Wilder's  S.  S.  Co.,  219. 
Barthrop  v.  Kona  Coffee  Co.,  10  H.,  308:    Ahml  v.  Cornwell,  302. 
Barthrop  v.  Kona  Coffee  Co.,  10  H.,  398:    Dole  v.  Gear,  566,  570- 
Bartlett  v.  Bartlett.  13  H.,  707,  713:    Rickard  v.  Rickard,  71. 
Bishop  V.  Kala,  7  H.,  590:    Smith  v.  Hamakua  Mill  Co.,  679. 
Bishop,  Estate  of,  ii  H.,  33:    Holloway  v.  Brown,  175. 
Bishop  Estate,  13  H.,  671;  In  re  assessment  of  taxes,  Kapiolani  Estate, 

693. 
Bishop  &  Co.  V.  Pacific  Navigation  Co.,  7  H.,  276:     Kapiolani  Estate  v. 

Grinbaum  &  Co.,  584. 

Boardman,  Estate  of,  5  H.,  147:    Kidwell  v.  Godfrey,  141. 

Bohnenberg  v.  Zimmerman,  13  H.,  4,  6:    Tomikawa  v.  Gama,  176. 

Boundaries  of  Pulehunui,  4  H.,  239:  Ter.  of  Hawaii  v.  Liliuokalani,  92 
105. 

Branca  \'.  Makuakane,  13  H.,  499:    Keanu  v.  Kaohi.  143. 

Branca  v.  Makuakane,  13  H.,  499:    In  re  Parker,  350. 

Brown  v.  Brown,  11  H.,  47:    Kcanu  v.  Kaohi,  143. 

Brown  v.  Spreckels,  14  H.,  400:    Carter  v.  Territory  of  Hawaii,  470. 

Bruns  v.  Minister  of  Interior,  3  H.,  787 :  Ter.  of  Hawaii  v.  Liliuokalani, 
104. 

Bush,  In  re.  8  H.,  221 :    Ex  parte  Smith,  246. 

Byrne  v.  Voeller,  13  H..  494:    Tibbets  v.  Pali,  520. 

Campbell  v.  Kamaiopili,  3  H.,  477:    Kaikainahaole  v.  Allen,  529. 

Campbell  v.  Manu,  4  H.,  459:  Valkenberg  v.  Treasurer  Territory  of  Ha- 
waii, 187. 

Castle  V.  Luce,  4  H.,  63:    Shaw  v.  Booth,  120. 

Choy  Look  See  v.  Royal  Ins.  Co.,  14  H..  s :  Boardman  v.  Fireman's  Fund 
Ins.  Co.,  28. 

Christley  v.  Magoon,  13  H.,  402 :    In  re  Guardianship  of  Parker,  360. 

Coiiield  v.  Territory  of  Hawaii,  13  H.,  478:  Liverpool  and  London  and 
Globe  Ins.  Co.  v.  Macfarlane.  484. 
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Wright  V.  Brown,  11  H.,  401:     Phillips  v.  Lun  Chong  Co.,  296. 

CHARGE. 

1.  In  criminal  cases  brought  before  a  District  Magistrate  the  charge 
against  defendant  is  entered  orally  by  the  prosecuting  officer  upon 
the  defendant* s  appearance  and  noted  by  the  Magistrate  in  his  rec- 
ord, and  it  is  upon  the  charge  as  thus  entered  that  the  trial  is  had. 
Territory  of  Hazvaii  v.  Sing  Kee,  586. 

2.  Charge  of  libel  held  to  sufficiently  show  connection  of  libellous 
matter  with  party  claimed  to  be  libeled.  Ter.  of  Hawaii  v.  Wong 
Shui  King,  615. 

CHILDREN. 

1.  When  a  divorce  decree  has  granted  custody  of  children  to  the 
mother,  a  Probate  Court  in  a  guardianship  proceeding  has  lo  juris- 
diction to  change  the  custody  of  the  children.  HoUoway  v.  Broivn, 
170. 

2.  "Children"  construed  as  a  word  of  purchase,  not  of  limitation. 
Honolulu  Investment  Co.  v.  Rowland,  271. 

3.  Children  born  out  of  wedlock,  who  become  legitimate  by  statute 
upon  the  marriage  of  their  parents,  do  not  inherit  land  devised  to 
children  lawfully  begotten."     Ibid. 

4.  A  guardian  cannot  make  a  lease  to  extend  beyond  a  ward's  mi- 
nority so  as  to  bind  the  ward,  but  such  a  lease  is  binding  on  the 
lessee  until  disaffirmed  by  the  ward.    Nawahi  v.  Hakalatt  PL  Co.,  460. 

5.  A  decree  against  a  guardian  in  1858  affecting  property  of  his 
minor  ward  in  a  suit  in  which  the  guardian  only  was  named  as  a 
party  bound  the  minor.    Kapiolani  Estate  v.  Atcherley,  631. 

CIRCUIT  COURTS. 

1.  A  Circuit  Court  has  no  jurisdiction  over  a  ca.se  appealed  from  a 
District  Magistrate  to  a  Circuit  Judge  in  Chambers.  Sih'c  t'. 
Soma,  46. 

2.  Rule  15  c  of  Circuit  Courts  is  directory,  and  a  failure  to  notify 
opposite  counsel  of  the  filing  of. a  Bill  of  Exceptions  does  not  war- 
rant dismissal  of  the  exceptions  in  Supreme  Court.  Territory  of 
Hawaii  v.  Ah  Moon,  203. 

3.  Rule  15  c  of  Circuit  Courts  providing  that  in  case  of  absence  of 
a  judge  who  presided  at  a  trial,  a  bill  of  exceptions  may  be  filed 
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with  the  Clerk,  applies  to  ahsence  from  city  or  protracted  illness,  not 
to  absence  in  his  chambers  or  temporary  absence  from  the  court 
house,  and  a  bill  of  exceptions  filed  with  clerk  when  judge  is  m  his 
chambers  may  be  stricken  from  record  on  motion.  /*  Estate  v. 
Mele,  3TI. 

4.  A  Circuit  Court  has  no  right  to  make  a  rule  allowing  a  continu- 
ance as  a  matter  of  course.    McBryde  Estate  v.  Gay,  313. 

5.  No  appropriation  was  made  by  Act  10,  Laws  of  1901,  for  pay- 
ment of  bailiffs.    First  Judge  v.  Auditor,  393. 

6.  Territorial  Courts,  not    Federal    Court,    have   jurisdiction    over 
suits  by  trustees  in  bankruptcy  to  recover  preferences.     Thayer  v. 

Lidgate,  544. 

CIRCUIT  JUDGES  AT  CHAMBERS. 

1.  Trial  Judge  not  disqualified  from  taking  further  evidence  when 
decree  is  set  aside  and  case  is  remanded  by  Supreme  Court  for  that 
purpose.    In  re  Hitchcock,  i. 

2.  A  Circuit  Court  has  no  jurisdiction  over  a  case  appealed  from  a 
District  Magistrate  to  a  Circuit  Judge  at  Chambers.  Silva  v. 
Souza,  46. 

3.  Territorial  Courts,  not  U.  S.  District  Court,  have  jurisdiction 
over  suits  by  trustees  in  bankruptcy  to  recover  preferences.  Thayer 
V.  Lidgate,  544. 

COLLATERAL  ATTACK. 

1.  A  decree  by  a  judge  de  facto  cannot  be  attacked  collaterally. 
Hind  V.  Wilder s*  S.  S.  Co.,  2T5. 

2.  An  action  of  habeas  corpus  is  a  collateral  attack.    Ex  parte  Smith, 

245. 

3.  An  attack  on  a  decree  in  a  suit  brought  to  enforce  it  is  a  collat- 
eral attack.    Kapiolani  Estate  %\  Atcherley,  651. 

comm:issioners  of  fire  claims. 

1.  The  decisions  of  Commissioners  of  Fire  Claims  are  not  subject 
to  review  in  mandamus.  Liverpool  and  London  and  Globe  Ins.  Co. 
V.  Macfarlane,  451. 

2.  The  Legislature  of  the  Territory  of  Hawaii  has  power  to  create 
a  Commission  of  Fire  Claims  and  provide  that  its  decisions  as  to 

claims  against  the  Territory  for  damages  shall  be  final.    Ibid. 

commissioner  OF  PRIVATE  WAYS  AND  WATER  RIGHTS. 

Query:  Is  a  decision  of  Commissioner  of  Private  Ways  and  Water 
Rights  eouivalent  to  decree?  H.  C.  &  S..  Co.  v.  Wailuku  Sugar 
Co.,  so. 

COMMON  LAW. 

The  common  law  consists  of  principles,  not  set  rules.  Dole  v.  Gear, 
554. 

46— D 
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COMMON  NUISANCE. 

A  place  behind  a  pile  of  Iiiirber  near  a  public  highway  in  view  of 
passers  along  the  road  is  a  "public  place"  as  regards  indecent  expo- 
sure.   Territory  of  Hawaii  v.  Martin,  304. 

Indecent  exposure  in  a  public  place  is  a  common  nuisance,  though 
actually  seen  by  only  one  person.     Ibid. 

COMPLAINT. 

The  function  of  a  complaint  in  a  criminal  suit  before  a  District  Mag- 
istrate is  to  enable  the  Magistrate  to  determine  whether  there  is  suf- 
ficient probable  cause  to  believe  an  offense  has  been  committed  to 
justify  arrest  of  accused.  It  is  not  the  charge  upon  which  defendant 
is  tried.    Territory  of  Hawaii  v.  Sing  Kee,  586. 

CONSTITUTIONAL  LAW. 

1.  A  suit  in  equity  for  an  accounting  between  a  principal  and  an 
agent  occupying  a  fiduciary  relation,  when  accounts  are  long  and 
complicated,  does  not  violate  right  to  jury  trial  under  Constitution 
of  1894.    Kawananakoa  v.  Puahi,  72. 

2.  The  "faith  and  credit"  clause  of  the  U.  S.  Constitution  does  not 
make  the  commencement  of  an  action  in  .one  jurisdiction  a  bar  to  a 
similar  action  in  another  jurisdiction.  Brown  z'.  Equit.  Life  Ass. 
Soc.  of  U.  S.,  80. 

3.  The  right  to  trial  by  jury  is  not  infringed  by  trial  before  District 
Magistrates,  as  trial  by  jury  is  allowed  on  appeal  to  the  Circuit 
Court.      Lewers  d  Cooke  v.  Redhouse,  290. 

4.  The  provision  of  Art.  39  of  the  Constitution  of  1864  that  "The 
King's  private  lands  and  other  property  are  inviolable,"  did  not  pre- 
vent the  statute  of  limitations  from  operating  upon  such  lands. 
Kapiolani  Estate  v.  Cleghorn,  330;  Kapiolani  Estate  z\  Kaneohe 
Ranch  Co.,  643. 

5.  The  Hawaiian  stamp  duty  on  deeds  is  not  inconsistent  with  the 
constitutional  provisions  for  uniformity,  nor  with  any  provision  of 
the  Organic  Act.     Tomikawa  zf.  Gama,  431. 

6.  An  issuance  of  an  execution  on  a  judgment  of  a  District  Magis- 
trate in  a  case  involving  over  $20,  pending  an  appeal  to  a  Circuit 
Court,  is  practically  a  denial  of  the  right  to  a  jury  trial  and  contrary 

to  provisions  of  7th  amendment  to  U.  S.  Constitution.  Wong  Chow 
T'.  Dickey,  524. 

CONSTRUCTION. 

1.  A  tax  law  must  be  construed  strictly,  and  not  made  to  cover  ob- 
jects not  clearly  within  the  intention  of  the  Legislature.    Valkenherg 

V.  Treas.  Territory  of  Hawaii,  182. 

2.  The  Court  should  not  add  to  the  language  of  a  contract  unless  h 
is  clear  from  the  whole  instrument  that  that  is  necessary  to  carry  out 
the  intention  of  the  parties.    Hind  v.  Low,  438. 


IXDEX.  715 

CONSTRUOTION-Oontinued. 

3.  Any  ambiguity  in  an  instrument  by  which  a  grant  of  an  exclusive 
right  to  a  sea-fishery  is  claimed  will  be  construed  most  strongly 
against  the  grantee.    Center  v.  Territory  of  Hawaii,  465. 

4.  Argument  of  hardship,  of  contemporaneous  and  long  continued 
construction,  does  not  apply  to  a  statute  relating  to  publication  of 
summons  in  divorce  cases  that  is  explicit  and  does  not  admit  of  con- 
struction.   Proper  v.  Proper,  596. 

5.  An  ambiguous  decree  may  be  read  in  the  light  of  the  remainder 
of  the  record.    Kapiolani  Estate  ^.  Atcherley,  651. 

6.  See  LAND,  WILLS,  TRUSTS. 

CONTEMPT  OF  COURT. 

1.  On  habeas  corpus  to  test  the  validity  of  a  judgment  for  con- 
tempt the  Court  may  consider  questions  of  jurisdiction  only.  Ex 
patte  Smith,  245. 

2.  A  court  of  equity  may  not  enforce  an  order  for  temporary  ali- 
mony by  contempt  proceedings  pending  an  appeal.    Dole  v.  Gear,  554. 

CONTINUANCE. 

1.  A  Circuit  Court  has  no  right  to  establish  a  practice  allowing  a 
continuance  as  a  matter  of  course.    McBryde  Estate  v.  Gay,  313. 

2.  Every  application  for  a  continuance  should  stand  on  its  own 
merit.     Ibid. 

3.  An  exception  to  an  order  granting  a  continuance  will  be  over- 
ruled, though  the  order  be  erroneous,  where  the  case  is  heard  in  the 
Supreme  Court  after  the  term  at  which  the  order  was  made  is  ended. 
Ibid. 

CONTRACT. 

1.  Seduction  subsequent  to  promise  to  marry  does  not  make  origi- 
nal contract  to  marry  void  as  based  on  an  immoral  consideration. 
Broivn  v.  Bannister,  34. 

2.  In  a  suit  to  recover  money  voluntarily  paid  on  a  contract,  burden 
of  proof  is  on  plaintiff  to  show  that  defendant  failed  to  perform  his 
part  of  contract.    Levy  v.  Asbill,  316. 

3.  A  contract  of  sale  must  be  accepted  as  a  whole  or  repudiated  in 
its  entirety.     Moutano  v.  Castle,  362. 

4.'  A  cancellation  of  one  agreement  may  be  good  consideration  for 
the  execution  of  another.    Harrison  v.  Magoon,  418. 

5.  Notice  to  one  person  jointly  liable  on  a  contract  for  a  breach,  is 
sufficient  notice  to  all.    Ibid. 

6.  There  need  be  no  contract  relation  between  a  material  man  and 
the  owner  of  the  structure,  to  have  a  mechanics'  Hen  attach.  Hack- 
feld  V.  Hilo  R.  R.  Co.,  448. 

7.  Recovery  cannot  be  had  against  a  part  only  of  joint  contractors. 
Harrison  v.  Magoon,  530. 
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CORPORATIONS. 

1.  Promotors  who  are  also  subscribers  to  stock  do  not  cease  to  be 
promotors  and  become  stockholders  until  articles  of  incorporation 
are  filed  with  Treasurer  of  Territory.    Hitchcock  i*.  Hustace,  232. 

2.  Promotors  are  fiduciaries  of  the  corporations  they  promote  and 
their  stockholders,  and  cannot  make  a  valid  agreement,  acting  for 
themselves  and  company  at  same  time,  giving  themselves  $35,000 
cash  profit  and  6.000  shares  paid  up  stock  without  obtaining  consent 
of  others  interested,  and  a  failure  to  disclose  the  facts  is  a  fraud  that 
deprives  them  of  right  to  compensation  for  their  services.    Ibid. 

3.  It  is  not  necessary  in  a  District  Court  for  a  corporation  plaintiff 
to  allege  in  its  declaration  that  it  is  incorporated.     Hawaii    Mill 

Co.  V.  Andrade,  500. 

4.  That  a  corporation  has  a  capacity  to  sue  is  presumed  until 
brought  in  question  by  proper  plea.    Ibid. 

CO-TENANTS. 

1.  One  who  has  fee  in  a  piece  of  land  subject  to  a  life  estate  in  half 
the  land  may  sue  for  a  partition.     Baker  v.  Puni,  179. 

2.  A  decree  in  a  partition  suit  should  set  out  respective  interests  of 
the  parties.    Lee  Chu  v.  Noar,  648. 

COURTS. 

1.  Territorial  Courts,  not  United  States  District  Court,  have  juris- 
diction over  suits  by  trustees  in  bankruptcy  to  recover  preferences. 
Thayer  v.  Lidgate,  544. 

2.  A  Circuit  Court  has  no  jurisdiction  over  a  case  appealed  from  a 
District  Magistrate  to  a  Circuit  Judge  in  Chambers.  Silva  v. 
Sousa,  46. 

3.  A  Tax  Appeal  Court  has  sole  jurisdiction  over  a  matter  of  over- 
assessment  where  Assessor  has  assessed  to  one  person  a  whole  tract 
previously  owned  by  him,  of  which  he  had  sold  a  portion  without 
knowledge  of  the  Assessor.     Booth  v.  Shazv,  117. 

4.  There  may  be  a  de  facto  judge,  even  though  the  office  is  already 
filled  by  a  de  jure  judge,  if  the  latter  is  not  in  possession  of  the  office. 
Hind  V.  IVilder's  S.  S.  Co.,  215. 

5.  A  decree  by  a  judge  de  facto  cannot  be  attacked  collaierallv. 
Ibid. 

6.  A  District  Magistrate  has  jurisdiction  to  try  an  action  on 
a  note  for  purchase  price  of  land,  though  defendant  claims  no  title 
passed  by  deed  to  him,  if  he  has  not  been  evicted  or  otherwise  in- 
jured by  the  real  owner.    Makainai  v.  Goo  Wan  Hoy,  280. 

7.  A  Circuit  Court  has  no  right  to  make  a  rule  allowing  a  continu- 
ance as  a  matter  of  course.    McBryde  Estate  v.  Gay,  313. 

8.  No  appropriation  was  made  by  Act  10,  of  Laws  of  IQOI,  for 
payment  of  bailiffs.     First  Judge  v.  Auditor,  393. 
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9.  A  decision  of  Commissioners  of  Fire  Claims  cannot  be  reviewed 
by  any  other  court  of  the  Territory  of  Hawaii.  Liverpool  &  Lon- 
don &  Globe  Ins.  Co.  v.  Macfarlane,  481. 

10.  The  Territory  has  power  to  provide  that  decisions  of  Commis- 
sioners of  Fire  Claims  on  claims  for  damages  against  it  shall  be  final. 
Ibid. 

CRIMINAL  LAW. 

I.  Adultery.  An  admission  by  one  defendant  that  she  is  mar- 
ried is  competent  and  sufficient  evidence  of  marriage  against  herself, 
but  not  as  against  her  co-defendant.    Ter.  of  Hawaii  v.  Castro,  131. 

2.  Arrest.  An  arrest  without  warrant  is  legal  when  officers  see 
offense  of  selling  liquors  without  a  license  committed.  Ter.  of  Ha- 
waii V.  Sing  Kee,  586. 

3.  Assault  and  Battery.  One  entitled  to  possession  of  real  prop- 
erty may  not  use  force  to  recover  possession.  Ter.  of  Hawaii  v. 
Savidge,  286. 

4.  Evidence  held  sufficient  to  justify  jury  in  finding  that  party  as- 
saulted was  officer  in  discharge  of  his  duty  and  that  defendant  knew 
it.    Ter.  of  HawaiX  v.  Chevng  Jim  Cheong,  610. 

5.  Charge.    The  charge   against  defendant  is   entered  orally    by 

prosecuting  officer  before  District  Magistrate  upon  the  defendant's 

appearance,  and  noted  by  the  Magistrate  in  his  record,  and  it  is  upon 

the  charge  as  thus  entered  that  the  trial  is  had.    Territory  of  Hawaii 

V.  Sing  Kee,  586. 

6.  Common  Nuisance.  A  place  behind  a  pile  of  lumber  near  a 
public  highway,  in  view  of  passers  along  the  road,  is  a  "public  place" 
as  regards  indecent  exposure.    Ter.  of  Hawaii  v.  Martin,  304. 

7.  Indecent  exposure  in  a  public  place  is  a  common  nuisance, 
though  actually  seen  by  only  one  person.    Ibid. 

8.  Complaint.  The  function  of  a  complaint  is  to  enable  the  Dis- 
trict Magistrate  to  determine  whether  there  is  sufficient  probable 
cause  to  believe  an  offense  has  been  committed  to  justify  arrest  of 
accused.  It  is  not  the  charge  upon  which  defendant  is  tried.  Terri- 
tory of  Hawaii  v.  Sing  Kee,  586. 

9.  Informers.  The  testimony  of  informers  is  to  be  judged  by  same 
tests  as  that  of  other  witnesses.  Territory  of  Hawaii  v.  Sing  Kee, 
586. 

10.  Libel.  Charge  held  sufficient.  Ter.  of  Hawaii  v.  Wong  Shut 
King,  615. 

11.  Evidence  held  to  show  publication  of  libel,  and  that  language 
was  used  of  and  concerning  complainant.     Ibid. 

12.  Sentence.  Where  an  error  has  been  made  in  a  sentence  of  im- 
prisonment by  omitting  hard  labor,  the  Supreme  Court  may  remand 
the  case  to  the  trial  court  with  directions  to  impose  a  new  and  legal 
sentence.     Territory  of  Hawaii  v.  Savidge,  286. 
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DAMAGES. 

1.  Elements  of  damage  in  action  of  breach  of  promise.  Brown  v. 
Bannister,  34. 

2.  $2,500  not  excessive  damages  in  action  of  breach  of  promise  to 
marry.     Id, 

3.  $300  excessive  damages  for  appropriating  old  fence  and  building 
new  fence  six  feet  high  on  plaintiff's  land,  giving  bad  appearance  to 
land  and  cutting  off  view.    Silva  v,  Sousa,  46. 

4.  A  defendant  in  an  attachment  suit  who,  by  paying  the  debt  sued 
on  before  return  day,  secures  the  discharge  of  the  attachment,  may 
not  recover  damages  in  a  suit  on  a  bond  to  pay  damages  in  case  the 
attachment  should  be  dissolved  by  competent  authority  before  final 
judgment.    Brown  v.  Haw.  Supply  Co.,  463. 

5.  Date  from  which  interest  as  damages  for  breach  of  contract 
should  be  computed.    Sun  v.  Makainai,  495. 

6.  Where  a  runaway  horse  injures  a  wagon  it  is  not  necessarily 
contributory  negligence  to  leave  the  wagon  in  street  for  five  minutes 
without  a  horse  attached.     Jkeda  v.  Hoe  Lung,  520. 

7.  A  resolution  of  the  Board  of  Health  that  a  building  is  so  unsan- 
itary that  it  should  be  destroyed  is  not  prima  facie  evidence  that  it 
is  valueless,  so  that  its  owner  is  not  damaged  by  its  accidental  burn- 
ing.   Akwai  V.  Royal  Ins.  Co.,  533. 

8.  A  decree  dismissing  bill  for  specific  performance,  if  question  of 
damages  is  not  raised,  does  not  bar  action  for  damages  for  breach  ot 
contract.    Paris  v.  Magoon,  612. 

DECREE. 

1.  A  decree  binds  co-defendants  adversary  to  each  other,  though 
there  be  no  cross  pleadings  between  themselves.  Haw.  Com.  & 
Sug.  Co.  V.   iVailuku  Sug.  Co.,  50. 

2.  In  a  suit  to  foreclose  a  mortgage  in  which  the  Government  and 
Tax  Assessor  are  not  parties  and  taxes  are  not  mentioned  in  plead- 
ings, the  Court  should  not  decree  that  unpaid  taxes  are  a  prior  lien. 
Davies  &  Co.  v.  IVakeHeld,  201. 

3.  A  decree  is  binding  as  to  necessary  inferences  from  it.    Ibid. 

4.  A  decree  dismissing  bill  for  specific  performance  without  raising 
question  of  damages  does  not  bar  suit  for  damages  for  breach  of 
contract.    Paris  v.  Magoon,  612. 

5.  Query:  Does  decision  of  Commissioner  of  Private  Ways  and 
Water  Rights  equal  a  decree?  H.  C.  Sr  S.  Co.  v.  IVailuku  Sug. 
Co.,  50. 

6.  A  decree  must  follow  the  pleadings,  and  cannot  go  beyond  the 
issues  made  by  them,  and  so  in  a  foreclosure  suit  cannot  declare 
taxes  a  prior  lien  unless  taxes  are  brought  into  the  case  by  the  plead- 
ings.    T.  H.  Davies  &  Co.,  Ltd.,  v.  Wakefield,  201. 

7.  A  decree  of  the  Supreme  Court  in  admiralty  will  not  be  set  aside 
on  ground  that  the  decree  appealed  from  was  made  by  the  successor 
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of  the  judge  who  tried  the  case  and  made  decision.    Hind  v.  Wilder*s 
S.  S.  Co.,  215. 

8.  When  a  decree  is  made  by  a  judge  de  facto  in  possession  of  an 
office  de  jure,  performing  the  functions  of  that  office  with  acquies- 
cence of  all  concerned,  a  decree  by  the  Supreme  Court  on  appeal 
cannot  be  attacked  on  ground  that  the  de  facto  judge  had  no  juris- 
diction.    Ibid. 

ql  a  decree  of  sale  should  contain  a  particular  description  of  the 
property,  but  is  not  void  for  uncertainty  if  it  refers  to  the  property 
as  described  in  plaintiff's  petition,  and  this  petition  contains  a  definite 
description.    Lee  Chu  7'.  Noar,  648. 

10.  A  decree  that  R.  A.,  guardian,  convey  certain  land  held  to  order 
conveyance  of  the  interests  of  the  wards  in  the  land  to  be  conveyed. 
Kapiolani  Estate  v.  Atcherley,  651. 

11.  Decrees  rendered  during  a  period  extending  from  45  years  ago 
to  IS  years  ago,  settling  titles  to  real  estate  and  made  in  conformity 
with  a  procedure  then  regarded  as  good  and  impliedly  decided  to 
give  jurisdiction  to  the  courts  and  bind  minor  wards,  should  be  now 
upheld,  irrespective  of  any  later  change  of  procedure,  and  though 
the  Supreme  Court  today  thinks  differently  as  to  the  correctness  of 
the  former  practice.    Ibid. 

12.  An  attack  on  a  decree  in  a  suit  brought  to  enforce  it  is  a  collat- 
eral attack.  Ibid. 


DEED. 


1.  A  conveyance  in  fee  reserving  to  the  grantor  the  right  to  jointly 
use  and  occupy  said  property  during  her  natural  life,  together  with 
the  grantee,  "does  not  leave  the  grantor  a  life  estate  in  more  than 
one-half  the  land  nor  create  a  personal  relation  with  the  grantee  that 
will  prevent  her  alienating  her  interest.    Baker  v.  Puni,  179. 

2.  Record  of  a  deed  is  competent  evidence,  though  the  original  is 
in   court,    and   the    record   tends    to   impeach  the  validity   of   the 

original.     Hong  Quon  v.  Chea  Sam,  276. 

3.  Parol  testimony  is  inadmissible  to  vary  terms  of  a  deed  bv  show- 
ing the  length  of  one  side  of  parcel  of  land  longer  in  the  -urvey  notes 
than  in  the  deed.    Brown  v.  Spreckels,  3QQ. 

4.  The  words,  "with  the  right  of  extension  to  low  water  inark,'  in 
a  deed  of  land  convey  land  owned  by  grantor  between  the  land  spe- 
cifically described  and  the  ocean.    Ibid. 

5.  The  word  "beach"  may  be  used  in  a  deed  in  a  popular  sense 
denoting  not  only  the  space  between  high  and  low  water  mark,  but 
part  of  the  adjoining  land.    Ibid. 

6.  A  good  and  sufficient  deed  is  one  properly  stamped.  Tomikawa 
V.  Gama,  431. 

7.  Where'  will  gives  life  tenant  power  to  sell  in  fee  when  circum- 
stances make  it  necessary  or  advisable,  the  deed  need  not  set  out 
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any  facts  to  show  necessity  or  advisability  of  the  sale.  Walker  v. 
Bickerton,  492. 

8.  Parol  testimony  not  admissible  to  vary  terms  of  deed  as  to  right 
of  way.  If  a  mistake  in  deed,  suit  should  be  brought  in  equity  to 
reform  it.    Quadros  v.  Frear,  549. 

DEFAULT. 

1.  Where  a  District  Magistrate  sends  up  certificate  of  ippcal  and 
record  three  years  after  the  appeal  is  perfected  and  judgment  by 
default  is  rendered  against  defendant,  who  has  had  no  notice  that 
appeal  is  sent  up  or  of  hearing  until  execution  Is  issued,  it  is  an 
abuse  of  discretion  to  refuse  to  vacate  the  judgment  on   ! notion. 

Vivas  V.  Akoni,  115. 

2.  Person  failing  to  make  a  tax  return  is  without  remedy  when  as- 
sessed for  an  entire  tract  of  land  previously  owned  by  him  of  which 
he  has  sold  part.    Shaw  v.  Booth,  117. 

3.  Discretion  of  trial  judge  held  not  abused  in  granting  motion  to 
set  aside  a  default.     Tihhefs  v.  Pali,  517. 

4.  District  Magistrates  should  not  declare  defendant  in  default  for 
lack  of  written  pleadings.    Paris  v.  Vasconcellos,  590. 

5.  A  tax-payer  who  makes  tax  return  is  entitled  to  an  appeal, 
though  the  return  be  faulty.    In  re  taxes,  May  &  Co.,  639. 

DEFINITIONS. 

1.  Beach.    Brown  v.  Spreckels,  399. 

2.  Property.     Carter  v.  Territory  of  Hawaii,  465. 

DESCENT. 

In  absence  of  a  will,  children  declared  legitimate  by  statute  inherit 
equally  with  those  bom  legitimate,  but  a  testator  may  by  will  exclude 
those  begotten  unlawfully.  Honolulu  Investment  Co.  if.  Rowland, 
271. 

DISTRICT  MAGISTRATES. 

1.  Where  a  District  Magistrate  sends  up  certificate  of  appeal  and 
record  three  years  after  the  appeal  is  perfected  and  judgment  by  de- 
fault is  rendered  against  defendant,  who  has  had  no  notice  that  ap- 
peal is  sent  up  or  of  hearing  until  execution  is  issued,  it  is  an  abuse 
of  discretion  to  refuse  to  vacate  the  judgment  on  motion.  Vivas  v. 
Akoni,  115. 

2.  A  District  Magistrate  has  jurisdiction  to  try  an  action  on  a  note 
for  purchase  price  of  land,  though  defendant  claims  no  title  passed 
by  deed  to  him,  if  defendant  has  not  been  evicted  o.r  otherwise  in- 
jured by  the  real  owner.    Makainai  v.  Goo  Wan  Hoy,  280. 

3.  A  certificate  of  a  District  Magistrate  that  an  appeal  was  duly 
noted  upon  a  certain  point  of  law  is  sufiicient  to  raise  that  point  of 
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law  before  the  Supreme  Court,  though  it  does  not  appear  otherwise 
that  the  point  of  law  was  raised  before  the  Magistrate.  Lewcrs  & 
Cooke  V.  Redhouse,  290;  Ming  Hym  v.  Young  Fong,  300. 

4.  Constitutional  right  to  jury  trial  is  not  denied  to  oartics  before 
District  Magistrates,  as  a  jury  trial  is  obtainable  by  appeal.    Lewers 

&  Cooke  V.  Redhouse,  290. 

5.  Amount  involved  as  determining  jurisdiction  of  District  Magis- 
trate.   Ibid;    Phillips  v.  Lun  Chong,  295. 

A  District  Magistrate  may  not  issue  execution  in  a  case  involving 
over  $20,   pending   an   appeal   to   Circuit   Court.     Wong  Chow  v 
Dickey,  524. 

6.  It  is  not  necessary  in  a  District  Court  for  a  corporation  plaintiff 
to  allege  in  it.^  declaration  that  it  is  incorporated.  Hawaii  Mill  Co. 
V.  Andrade,  500. 

7.  District  Magistrates  should  not  declare  defendant  in  default  for 
lack  of  written  pleadings.    Paris  v.  Vasconcellos,  590. 

DIVORCE. 

1.  Finding  of  the  Court  in  a  divorce  case  is  entitled  to  same  weight 
as  verdict  of  a  jury.    Rickard  v.  Rickard,  68. 

2.  Evidence  in  divorce  case  held  not  to  necessarily  prove  adultery. 
Ibid. 

3.  Alimony  may  be  awarded  in  gross,  Nobrega  v.  Nobrega,  152. 

4.  It  is  not  necessaray  to  use  tables  of  mortality  and  annuities  in 
determining  amount  of  alimony  in  gross.      Ibid. 

5.  An  excessive  amount  of  alimony  payable  within  too  short  a 
time  may  be  set  aside  by  appellate  court.    Ibid. 

6.  As  a  rule  allowances  of  alimony  in  gross  are  less  than  one-third 
the  estate  and  the  property  the  wife  already  has  is  taken  into  ac- 
count.     Ibid. 

7.  When  in  a  divorce  decree  custody  of  children  is  given  to  the 
mother,  a  probate  court  in  a  guardianship  proceeding  has  no  jur- 
isdiction to  change  the  custody  of  the  children.  Holloway  v.  Brown, 
170. 

8.  When  libelee  cannot  be  found,  publication  of  summons  may  be 
made  in  newspapers  declared  by  the  Supreme  Court  to  be  newspapers 
of  general  circulation.      IVinslow  v.   lVinslo7V,  498. 

9.  Appeals  do  not  lie  in  divorce  suits.     Nobrega  v.  Nobrega,  502. 

10.  The  statutory  provision  for  alimony  in  connection  with  divorce 
and    separation  does  not   prevent   equity  from  having  .jurisdiction 
over  a  suit  for  maintenance.    Dole  v.  Gear,  554. 

11.  Publication  of  supimons  in  neither  Government  Gazette,  Ke 
Au  Okoa,  nor  any  newspaper  declared  by  Supreme  Court  to  be  of 

general  circulation  is  insufficient.      Proper  v.  Proper,  596.  * 
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DOWER. 

An  expression  in  a  will  that  a  devise  of  land  to  a  wife  is  to  be  her 
dower  without  any  personal  property  does  not  show  an  intention: 
that  the  devise  was  for  life  only.      Keanu  v.  Koahi,  142. 

EJECTMENT. 

1.  ADVERSE  POSSESSION.  Alhertina  v.  Kapiolani  Estate, 
321.  Kapiolani  Estate  v.  C leghorn,  330.  Kapiolani  Estate  v.  Kane- 
ohe  Ranch  Co.,  643.     Smith  v.  Hamakua  Mill  Co.,  669. 

2.  CONSTRUCTION  OF  DEED.    Brown  v.  Spreckels,  399- 

3.  It  is  proper  for  a  trustee  to  bring  an  action  of  ejectment  in  his 
own  name  without  describing  himself  as  trustee.  Hawn.  Trust  and 
Investment   Co.  v.   Barton,  641. 

ELECTIONS. 

1.  The  Secretary  of  the  Territory  cannot  lawfully  decline  to  place 
upon  the  official  ballot  the  name  of  a  candidate  properly  nominated 
though  the  candidate  be  disqualified.      Harris  v.  Cooper,  145. 

2.  The  fact  that  each  house  of  the  Legislature  is  by  the  Organic 
Act  judge  of  the  elections,  returns  and  qualifications  of  its  members^ 

makes  the  jurisdiction  of  each  house  exclusive  in  such  cases,  as 
against  the  Secretary  or  the  Courts.    Harris  v.  Cooper,  145. 

3.  Inspectors  of  election  are  officers  within  meaning  of  statute  that 
no  person  holding  more  than  one  office  shall  draw  more  than  the 
salary  of  the  highest  office  if  that  amount  to  $1200  a  year,  but  clerks 
of  election  are  not.      Appeal  of  Cooper,  282. 

EQUITY. 

1.  A  principal  may  maintain  a  bill  in  equity  for  an  accounting 
against  an  agent  occupying  a  fiduciary  relation.  Kawananakoa  et 
al.  V.  Peahi,  72. 

2.  A  court  of  equity  in  a  suit  for  accounting  between  principal 
and  agent  may  determine  questions  of  lawfulness  of  discharge  and 

compensation.     Ibid. 

3.  A  suit  may  be  brought  in  equity  to  enjoin  an  action  at  law  and 

compel  a  conveyance  of  the  legal  title,  though  an  equitable  estoppel 
may  be  had,  and  an  equitable  title  proved,  in  an  action  at  law.  The 
law  remedy  is  not  full  and  complete.    Kidwell  v.  Godfrey,  138. 

4.  An  injunction  will  not  be  used  to  take  property  out  of  the  pos- 
session of  one  party  and  put  it  into  that  of  another.  IVundenberg 
V.  Mark  ham,  167. 

5.  A  trespass  consisting  of  ouster  of  plaintiff  from  land.  causin<y 
forfeiture  of  lease  to  plaintiff,  does  not  constitute  a  case  of  irrepara- 
ble injury  that  will  give  equity  grounds  to  enjoin  the  trespass,  when 
a  suit  to  determine  the  title  is  already  pending  and  undecided.    Ibid. 

6.  Mere  insolvency  of  defendant  in  suit  to  enjoin  a  trespass  when 
injury  is  not  irreparable,  the  main  issue  being  the  title,  will  not  war- 
rant interference  of  a  court  of  equity  by  injunction.    Ibid. 
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7.  Irregularity  of  proceedings  before  a  master  because  of  his  failure 
to  take  an  oath  may  be  waived  by  stipulation.  Tomikawa  v.  Gama, 
175. 

8.  A  lease  by  inexperienced  young  man  with  little  business  ability 
to  a  capable  business  man  for  an  inadequate  consideration,  the  weak- 
er trusting  the  former  to  protect  his  interest,  will  be  cancelled  by  a 
court  of  equity.     Hall  v.  Winam,  306. 

9.  A  condition  in  a  trust  deed  securing  bonds  of  a  corporation  that 
upon  default,  in  payment  of  interest,  the  principal  shall,  upon  the 
option  of  a  majority  of  the  bondholders,  become  immediately  due, 
does  not  take  away  from,  a  minority  stockholder  his  right  in  equity 
to  compel  a  foreclosure  to  collect  payment  of  interest  due  on  bonds 
held  by  him.    Guardianship  of  Parker,  347. 

10.  Equity  has  no  jurisdiction  of  an  action  brought  solely  to  obtain 
writ  of  possession  in  favor  of  purchaser  at  a  foreclosure  of  mortgage 
made  without  suit  under  a  power  of  sale.    Carter  v.  Kaikainahaole, 

515. 

11.  That  there  is  a  large  accumulation  of  untried  law  cases  does  not 
render  a  remedy  of  law  inadequate,  and  thus  giv^  equity  jurisdiction 
of  a  case.    Ibid. 

12.  A  trustee  in  bankruptcy  wishing  to  recover  preference,  where 
no  accounting  necessary,  has  an  adequate  remedy  at  law  in  an  action 
of  assumpsit.     Thayer  v,  Lidgate,  544. 

13.  Equity  has  jurisdiction  independently  of  proceedings  for  divorce 
or  separation  to  grant  permanent  maintenance.    Dole  v.  Gear,  554. 

14.  An  order  in  equity  for  temporary  maintenance  is  appealable,  and 
cannot  be  enforced  by  contempt  proceedings  pending  an  appeal.    Ibid, 

15.  Rt^ceiver  held  to  be  improperly  appointed  in  a  partition  suit,  the 
bill  containing  no  specific  prayer  for  a  receiver,  the  evidence  show- 
ing no  exclusion  of  complainants  by  respondent  from  the  property 
and  no  mismanagement.    Lee  Chu  v.  Noar,  648. 

16.  An  appeal  from  a  final  decree  in  an  equity  case  brings  up  for 
review  interlocutory  orders  and  matters  within  discretion  of  the 
trial  judge.    Ibid. 

17.  A  court  of  equity  properly  refuses  leave  to  sue  a  receiver  when 
applicant  does  not  state  what  nature  of  action  he  desires  to  bring 
nor  in  what  court  he  desires  to  sue.  McChesney  v.  Kona  Sugar 
Co.,  680. 

ESTATES  TAIL. 

Will  construed  not  to  create  an  estate  tail.  Honolulu  Investment 
Co.  V.  Rowland,  271. 

ESTOPPEL. 

I.  An  insurance  company  is  estopped  from  avoiding  a  policy  for 
facts  which  existed  to  its  knowledge  at  time  of  issuance  of  policy. 
Look  See  v.  Royal  Ins.  Co.,  5. 
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2.  A  suit  may  be  brought  iii  equity  to  enjoin  an  action  at  law  and 
compel  a  conveyance  of  the  legal  title,  though  an  equitable  estoppel 
may  be  had  and  an  equitable  title  proved  in  an  action  at  law,  for  the 
law  remedy  is  not  full  and  complete.    Kidwell  v.  Godfrey,  138. 

3.  Testimony  by  a  complainant  that  amount  due  by  him  is  $1,290, 
.  with  an  offer  to  pay  that  sum,  does  not  estop  him  from  claiming 

benefit  of  master's  finding  that  amount  due  is  only  $833.35.  Tomi- 
kawa  V.  Gama,  175. 

4.  Parties  stipulating  after  the  expiration  of  time  for  presenting  ex- 
ceptions for  an  extension  of  time  are  not  estopped  to  claim  that  an  al- 
lowance of  such  exceptions  is  invalid.  Kapiohni  Estate  v.  Peck  & 
Co.,  580. 

See  RES  ADJUDICATA. 

EVIDENCE. 

1.  Held  to  prove  that  burning  of  one  building  would  endanger  an- 
other insured  in  same  policy.    Choy  Look  See  v.  Royal  Ins.  Co.,  11. 

2.  Evidence  that  seduction  was  accomplished  by  virtue  of  a  promise 
of  marriage  ^held  sufficient  to  support  verdict.  Brown  v.  Bannis- 
ter, 34. 

3.  What  is  proof  of  damage  in  action  of  breach  of  promise.  Brown 
V.  Bannister,  34. 

4.  Evidence  tending  to  show  that  will  was  procured  by  undue  influ- 
ence held  to  be  sufficient  to  support  verdict  for  contestants.  In  re 
Will  of  Naoizvi,  43. 

5.  Evidence  held  not  to  necessarily  prove  adultery.  Rickard  v. 
Rickard,  68. 

6.  A  letter  need  not  be  produced  as  the  best  evidence,  when  the 
question  is,  not  what  was  in  the  letter,  but  what  was  said  by  one  who 

read  or  purported  to  read  in  part  from  the  letter.  Brown  v.  Equit. 
Life  Ass.  Soc.  of  U.  S.,  80. 

7.  An  admission  by  a  woman  of  marriage  is  competent  evidence 
of  marriage  in  a  criminal  action  of  adultery  against  herself,  but  not 
against  her  co-defendant.     T.  of  H.  v.  Castro,  131. 

8.  Evidence  held  to  support  judgment  of  trial  court  in  suit  for 
breach  of  warranty  in  sale  of  a  horse.    Lillis  v.  Carty,  132. 

9.  Trust  deed  made  by  party  just  released  from  guardianship  as 
spendthrift  held  to  prove  need  of  guardianship.  In  re  Estate  of 
Kapukini,  204. 

10.  Evidence  held  not  to  show  that  creditor  had  reasonable  cause  to 
believe  debtor  insolvent.     Fairer  v.  H.  Hackfeld  &  Co.,  Ltd.,  209. 

11.  Record  of  a  deed  is  competent  evidence,  though  the  original 
is  in  court,  and  the  record  would  tend  to  impeach  the  validity  of 

the  original.    Hong  Quon  et  al.  v.  Chea  Sam  et  al.,  276. 

12.     Evidence  held  to  prove  adverse  possession  of  fish-pond  and 

banks.     Albertina  v.  Kapiolani  Estate,  321. 
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13.  Parol  evidence  is  inadmissible  to  vary  terms  of  a  deed  by  show- 
ing the  length  of  one  side  of  parcel  of  land  longer  in  the  survey 
notes  than  in  the  deed.    Brown  v.  Spreckels,  399. 

14.  Evidence  is  inadmissible  to  show  ordinary  meaning  of  common 
words,  such  as  beach.    Ibid, 

15.  Evidence  held  not  to  prove  reformation  of  spendthrift  In  re 
Guardianship  of  Humeku,  413. 

16.  A  resolution  of  a  Board  of  Health  that  all  buildings  in  a  block 
are  so  unsanitary  as  to  require  destruction  by  fire  is  not  prima  facie 
evidence  that  a  building  in  such  block  is  valueless.  Akwai  v.  Royal 
Ins.  Co.,  53.3- 

17.  Parol  evidence  not  admissible  to  vary  terms  of  a  deed  as  to 
right  of  way.    If  a  mistake  in  the  deed  proceedings  should  have  first 

been  had  in  equity  to  reform  it.     Quadros  v.  Frear,  549. 

18.  Where  declaration  alleges  a  private  road  by  deed,  evidence  is 
not  admissible  to  prove  a  public  road  by  dedication.    Ibid. 

19.  That  a  search  of  a  building  is  unauthorized  does  not  render 
evidence  thus  found  inadmissible.  Territory  of  Haivaii  v.  Sing 
Kee,  586. 

20.  The  testimony  of  informer's  is  to  be  judged  by  same  tests  as  that 
of  other  witnesses.    Ibid. 

21.  Congress  can  prescribe  rules  of  evidence  for  courts  of  Territo- 
ries, and  promissory  notes  not  stamped  in  accordance  with  provisions 
of  War  Revenue  Tax  law  of  1898  are  not  competent  evidence  here. 
Makainai  v.  Goo  Wan  Hoy,  607. 

22.  Evidence  held  sufficient  to  justify  jury  in  finding  that  party  as- 
saulted was  officer  in  discharge  of  his  duty  and  defendant  knew  it. 

Territory  of  Hawaii  v.  Cheong  Jim  Cheong,  610. 

23.  Evidence  held  sufficient  to  prove  publication  of  libel  and  that 
libellous  words  were  used  of  and  concerning  complainant.  Territory 
of  Hawaii  v.  Wong  Shui  King,  615. 

24.  In  replevin  suit  for  heifer  a  District  Magistrate  may  permit  the 
production  of  the  animal  at  some  convenient  place  and  personally 
examine  the  ear-mark.    Greemvell  ?'.  Gouveia,  636. 

25.  Evidence  in  partition  sitit  held  to  show  property  incapable  of 
being  divided  in  kind  without  great  prejudice  to  parties.  Lee  Chu  v. 
Noar,  648. 

26.  A  mere  scintilla  of  evidence  is  insufficient  to  support  a  verdict. 
Smith  V.  Hamakua  Mill  Co.,  669. 

27.  Notes  not  stamped  in  accordance  with  Federal  Stamp  Act  are 
not  made  competent  evidence  by  the  repeal  of  that  portion  of  the 
Revenue  Act  requiring  stamps  on  notes.  Makainai  v.  Goo  Wan  Hoy, 
683. 

28.  Appeal  will  not  be  dismissed  for  want  of  transcript  of  evidence 
when  evidence  is  not  necessary  to  enable  the  court  to  dispose  of  the 
appeal  on  its  merits.    In  re  Estate  of  Holt,  164. 
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29.  Where  no  transcript  of  testimony  is  in  the  record  the  Supreme 
Court  will  not  consider  whether  a  Circuit  Judge  has  abused  his  dis- 
cretion in  ordering  an  execution  to  issue  pending  an  appeal.  Or- 
pheum  Co.  v.  Dimond  ^r  Co.,  522. 

EXCEPTIONS. 

1.  A  decision  overruling  a  plea  of  former  conviction  is  interlocutory, 
and  cannot  be  taken  by  exceptions  to  the  Supreme  Court  before  final 

disposition  of  the  case  except  by  permission  of  Circuit  Judge.  Ter- 
ritory  of  Hawaii  v.  Ah  Quong,  108. 

2.  Bill  of  exceptions  not  necessary  where  exceptions  have  been  re- 
duced to  writing  in  a  summary  mode  and  signed  and  allowed  by 
judge.     Ibid. 

3.  The  Supreme  Court  may  allow  an  exception  upon  the  refusal  of 
the  trial  judge  to  do  so  before  final  disposition  of  the  case,  it  being 
shown  to  be  conformable  to  the  truth.    Ibid. 

4.  Circuit  Court  Rule  15  c  is  directory,  and  a  failure  to  notify  oppo- 
site counsel  of  the  filing  of  a  Bill  of  Exceptions  does  not  warrant 

dismissal  of  the  exceptions  in  Supreme  Court.    Territory  of  Hawaii 

V.  Ah  Moon,  203. 

5.  A  transcript  of  evidence  among  the  papers,  but  not  filed  in  the 
Circuit  Court  nor  made  part  of  the  Bill  of  Exceptions  by  reference, 
will  not  be  considered  by  the  Supreme  Court.    Ibid. 

6.  Allowance  of  a  Bill  of  Exceptions  from  an  interlocutory  decision 
or  judgment  shows  that  judge,  in  his  discretion,  thinks  the  same  ad- 
visable for  a  speedy  termination  of  the  case.    Ahmi  v.  Cornwell,  301. 

7.  Rule  15  c  of  Circuit  Courts,  providing  that  in  case  of  absence  of 
a  judge  who  presided  at  a  trial,  a  Bill  of  Exceptions  may  be  filed 
with  the  Clerk,  applies  to  absence  from  city  or  protracted  illness,  not 
to  absence  in  his  chambers  or  temporary  absence  from  the  court 
house,  and  a  Bill  of  Exceptions  filed  with  Qerk  when  judge  is  in 
his  chambers  may  be  stricken  from  record  on  motion.  John  li  Es- 
tate, Ltd.,  V.  Mele,  311. 

8.  An  exception  to  an  order  allowing  a  continuance  will  be  over- 
ruled by  the  Supreme  Court,  if  heard  so  late  that  it  would  be  fruit- 
less to  sustain  the  exception,  even  though  the  order  be  erroneous. 
McBryde  Estate  v.  Gay,  313. 

9.  A  presiding  judge  cannot,  after  time  for  presenting  written  ex- 
ceptions has  expired,  make  an  order  allowing  additional  time,  even 
though  parties  give  consent  by  stipulation.  Kapiolani  Estate  v.  Peck 
&  Co.,  580. 

EXECUTION. 

I.  On  writ  of  error,  if  there  be  no  transcript  of  testimony  in  record, 
Supreme  Court  will  not  consider  whether  Circuit  Court  abused  its 
discretion  in  ordering  execution  to  issue  pending  an  appeal.  Or- 
pheum  Co.  v.  Dimond  &  Co.,  522. 
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2.  A  District  Magistrate  has  no  authority  to  issue  execution  pend- 
ing appeal  in  cases  wherein  a  jury  trial  is  demandable  as  of  right. 
Wong  Show  V.  Dickey,  524. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Physicians'  fees  for  attendance  in  last  illness  of  a  decedent  are 
not  entitled  to  priority  of  payment  over  ordinary  debts.  Grace  v. 
Smith,  144. 

2.  Failure  to  prove  a  mortgage  debt  within  six  months  from  ad- 
vertised notice  to  claimants  will  not  bar  the  mortgage.  Kaikainahaole 
V.  Allen,  s^7' 

3.  An  administrator  may  not  come  into  equity  for  advice  as  to 
questions  of  law  that  can  be  readily  answered  by  an  attorney.    Ibid. 

FEES. 

1.  Auctioneer's  fee  should  not  exceed  $450  for  selling  six  parcels  of 
land  on  partition  suit  for  $29,205,  and  selling  one  lot  twice  for  $3,000 
besides.    Schlicf  v.  Clark,  78. 

2.  $250  too  high  for  attorney-in-law,  guardian  of  a  spendthrift,  for 
defending  suit  to  terminate  the  trust;  $100  proper.  In  re  Estate  of 
Kapukini,  204. 

3.  Fees  allowed  attorneys  in  equity  suit  against  promoters  to  re- 
cover promotors'  fees  voted  themselves  reduced  from  $20,000  to 
$7,500.     Hitchcock  V.  Hustace,  232. 

4.  Attorneys'  commissions  not  to  be  included  in  determining  wheth- 
er a  District  Magistrate  has  jurisdiction.  Lewcrs  &  Cooke  v.  Red- 
house,  2qo. 

5.  A  guardian  grossly  negligent  in  performance  of  duties  is  not 
entitled  to  commissions.    In  re  Guardianship  of  Hoare,  443. 

6.  A  Circuit  Court  on  appeal  from  a  District  Magistrate  in  action 
of  assumpsit  cannot  award  attorney's  commissions  on  amount  recov- 
ered before  the  District  Magistrate,  as  well  as  attorney's  commis- 
sions on  amount  recovered  in  Circuit  Court.    Sun  v.  Makainai,  495. 

7.  -  An  appeal  may  be  taken  by  a  party  in  person  or  by  a  new  attor- 
ney without  a  substitution  of  attorneys  of  record  from  an  order  in 
respect  to  counsel  fees  in  which  her  interests  and  her  attorney's  are 
adverse.    Nobrega  v.  Nobrega,  502. 

8.  A  court  of  equity  should  not  allow  defendant  an  attorney's  fee 
on  dissolution  of  a  temporary  injunction  without  proof  of  payment 
of  such  fee  by  defendant.    Kaikainahaole  v.  Allen,  527. 

FIDUCIARY  RELATIONS. 

I.  A  principal  may  maintain  a  bill  in  equity  for  an  accounti  fg 
against  an  agent  occupying  a  fiduciary  relation.  Kawaikviakoa  v, 
Puahi,  72. 
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2.  Promoters  are  fiduciaries  of  the  corporations  they  promote  and 
their  stockholders,  and  cannot  make  a  valid  agreement  acting  for 
themselves  and  company  at  same  time,  giving  themselves  $35,ooo 
cash  profit  and  6,000  shares  paid  up  stock,  without  obtaining  consent 
of  others  interested,  and  a  failure  to  disclose  the  facts  is  a  fraud  that 
deprives  them  of  right  to  compensation  for  iheir  services.  Hitch- 
cock V.  Hustace,  232. 

3.  A  lease  by  inexperienced  young  man  with  little  business  ability 
to  a  capable  business  man  for  an  inadequate  considenuion,  the  weak- 
er trusting  the  former  to  protect  his  interest,  will  be  cancelled  by  a 
corrl  of  equity.    Hall  v.  Winam,  306. 

4.  A  purchase  of  bonds  by  a  guardian  from  a  corporation  of  which 
he  is  a  director  and  treasurer  is  voidable  at  the  election  of  the 
guardian  ad  litem  of  the  ward.    In  re  Guardianship  of'  Parker,  347- 

FISHERIES. 

1.  Kamehameha  III.  had  power  to  grant  exclusive  fishing  rights. 
Carter  v.  T.  of  //.,  465. 

2.  No  exclusive  rights  to  sea  fisheries  in  the  Hawaiian  Islands  based 
on  ancient  custom  or  prescription.    Ibid. 

3.  The  ancient  Hawaiian  statutes  that  gave  landowners  fishing 
rights  in  adjacent  waters  were  not  in  the  nature  of  j; rants,  and  gave 
no  vested  rights.    Ibid 

4.  The  grant  of  an  exclusve  right  to  a  sea  fishery  will  not  be  pre- 
sumed.   Ibid. 

FORFEITURE. 

1.  A  forfeiture  of  rights  under  a  contract  of  sale  of  land  on  in- 
stalments by  failure  to  pay  instalments  on  time,  as  agreed,  is  waived 
by  seller  by  acceptance  of  instalments  on  account  after  the  time  speci- 
fied for  their  payment  had  passed.     Tomikawa  v.  Garni,  175. 

2.  A  trespass  consisting  of  ouster  of  plaintiff  from  land,  causing 
forfeiture  of  lease  to  plaintiff,  docs  not  constitute  'i  case  of  irrepara- 
ble injury  that  will  give  equity  grounds  to  enjoin  the  trespas-5,  -.vhen 
a  suit  to  determine  the  title  is  already  pending  and  undecided.  IVun- 
denberg  v.  Markham,  167. 

3.  Permitting  land  to  become  overgrown  with  lantana  held  not  to 
be  a  breach  of  covenant  not  to  suffer  any  waste  or  any  improper  use 
of  premises.     Paris  v.  Vasconcellos,  590. 

FRAUD 

1.  A  failure  by  promotors  to  disclose  to  subscribers  to  stock  the 
facts  that  they  were  to  receive  $35.ooo  profit  and  6,000  shares  paid 

up  stock  for  their  services  is  a  fraud.    Hitchcock  v.  Hustace,  232. 

2.  Constructive  fraud.  Hall  v.  Winans,  306;  In  re  Guardianship  of 
Parker,  347. 
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GARNISHMENT. 

1.  A  debt  owing  by  third  party  to  a  defendant  which  accrues  after 
service  of  process  upon  the  garnishee,  can  not  be  held.  Phillips  v. 
Lun  Cliong  Co.,  295. 

2.  A  debt  owing  to  a  partnership  may  not  be  garnished  in  an  ac- 
tion against  one  of  the  partners.     Ming  Hym  v.  Young  Tong,  300. 

3.  Service  of  garnishee  by  delivery  of  copy  of  summons  that  does 
not  have  a  signature  of  the  Cleric  of  the  Court  is  defective.  Such 
defect  cannot  be  cured  by  amendment  or  the  voluntary  appearance 
of  the  garnishee.    Hayashi  v.  Iwata,  627. 

GUARAIVTOR. 

1.  A  trustee  in  bankruptcy  cannot  recover  from  a  creditor  of  the 
bankrupt  a  payment  made  by  a  guarantor  of  a  debt  of  the  bankrupt. 

Fairer  v.  H.  Hackfeld  &  Co.,  Ltd.,  209. 

2.  Under  partnership  articles  prohibiting  any  partner  from  creating 
any  liability  on  behalf  of  the  company,  one  partner  cannot  bind  the 
other  partners  by  a  contract  to  guarantee  to  the  extent  of  .£2,000 
satisfaction  with  the  business  to  a  person  entering  into  the  business 
with  them.     Harrison  v.  Magoon,  418. 

GUARDIAN  AND  WARD. 

1.  When  a  divorce  decree  has  granted  custody  of  children  to  the 
mother,  a  Probate  Court  in  a  guardianship  proceeding  has  no  juris- 
diction to  change  the  custody  of  the  children.  Holloway  v.  Brown, 
170. 

2.  $250  held  to  be  too  large  a  fee  for  an  attorney-in-law,  guardian 
of  a  spendthrift,  to  receive  from  the  estate  for  defending  action  to 
terminate  the  guardianship;  $100  proper  fee.     In  re  Kapukini,  204. 

3.  Guardians  are  not  limited  in  the  investment  of  trust  funds  to 
public  securities  or  real  estate  mortgages,  but  may  make  other  invest- 
ments, exercising  a  sound  discretion,  such  as  men  of  ordinary  pni- 
dcnce  and  intelligence  use  in  their  own  affairs.  In  re  Guardianship 
of  Parker,  347. 

4.  A  condition  in  a  trust  deed  securing  bonds  requiring  assent  of  a 
majority  of  bondholders  to  compel  the  trustees  to  foreclose  for  de- 
fault on  payment  of  interest,  does  not  make  buying  of  a  bond  by  a 
guardian  a  delegation  of  authority,  and  improper.    Ibid. 

5.  A  purchase  of  bonds  by  a  guardian  from  a  corporation  of  which 
he  is  a  director  and  treasurer  is  voidable  at  the  election  of  the  guard- 
ian ad  litem  of  the  ward.    Ibid. 

6.  The  burdeii  of  proving  that  there  is  no  reason  for  the  continuance 
of  guardianship  of  a  spendthrift  is  on  the  ward.  In  re  Guardianship 
of  Htimeku,  413. 

7.  A  guardian  who  mixes  trust  funds  with  his  own  and  keeps  no 
satisfactory  separate  account  should  be  charged  interest  upon  money 
allowed  to  lie  idle  an  unreasonable  time.  In  re  Guardianship  of 
Hoare,  443. 

47— D 
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8.  A  guardian  is  chargeable  with  rents  he  would  have  obtained  had 
he  faithfully  discharged  his  duties.    Ibid. 

g.    Where  a  guardian  pays  irregularly  for  support  of  his  ward  as 
necessity  requires,   should  not  be  allowed  a  lump  sum  for  further 
payments  calculated  at  a  definite  sum  per  month  for  several  years 
by  pure  conjecture.    Ibid. 

10.  A  guardian  grossh'  negligent  in  performance  of  duties  is  not 
entitled  to  commissions.     Ibid. 

11.  A  guardian  cannot  make  a  lease  to  extend  beyond  a  ward's 
minority  so  as  to  bind  the  ward,  bat  such  a  lease  is  binding  on  the 
lessee  until  disaffirmed  by  the  ward.  Saivahi  v.  Hakalau  PI.  Co., 
460. 

12.  A  decree  against  a  guardian  made  in  1858  affecting  property  of 
his  minor  ward  in  a  suit  in  which  the  guardian  only  was  named  as  a 
party,  and  never  enforced  against  such  guardian,  is  binding  on  one 

claiming  under  such  minor,  in  a  suit  brought  to  enforce  the  decree 
against  her.     Kapiolani  Estate  v.  Aicherley,  651. 

HABEAS  CORPUS. 

On  habeas  corpus  to  test  the  validity  of  a  judgment  for  contempt 
of  court,  questions  of  jurisdiction  only  may  be  considered.  Ex  parte 
Smith,  245. 

HUSBAND  AND  WIFE. 

I.  Evidence  held  not  necessarily  to  prove  adultery.  Richard  v. 
Richard,  68. 

2.  Alimony  in  gross.    Nohriga  v.  Nobriga,  152. 

3.  Appeals  do  not  lie  in  divorce  cases.    Ibid. 

4.  When  in  a  divorce  decree  custody  of  children  is  given  to    the 
mother,   a   Probate    Court    in    a  guardianship   proceeding   has   no 
jurisdiction  to  change  the  custody  of  the  children.     HoUoivay    v. 
Brown,  170. 

5.  A  court  of  equity  may  grant  maintenance  to  a  wife  and  also  tem- 
porary maintenance.    Dole  v.  Gear,  554. 

6.  An  order  for  temporary  maintenance  by  a  court  of  equity  is 
appealable,  and  cannot  be  enforced  by  contempt  proceedings  pending 
an  appeal.    Ibid. 

7.     Publication  in  divorce  suits.    H'inslow  v.  Winslow,  498;  Proper 

V.  Proper,  396. 

8.  An  expression  in  a  will  that  a  devise  of  land  to  a  wife  is  to  be 
her  dower,  without  any  personal  property,  does  not  show  an  inten- 
tion that  the  devise  is  for  life  only.    Keanu  v.  Kaohi,  142. 

INDECENT  EXPOSURE. 

Indecent  exposure,  though  to  only  one  person,  if  in  a  public  place 
where  it  might  be  seen  by  others,  constitutes  the  offense  of  common 
nuisance.     Ter.  of  Hawaii  v.  Martin,  304. 
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INFANTS,  see  MINORS. 

INJUNCTION. 

1.  A  suit  may  be  brought  in  equity  to  enjoin  an  action  at  law  anH 
compel  a  conveyance  of  the  legal  title,  though  an  equitable  estoppel 
may  be  had  and  an  equitable  title  proved  in  an  action  at  law,  for  the 
law  remedy  is  not  full  and  complete.    Kidzvell  v.  Godfrey,  138. 

2.  An  injunction  will  not  be  used  to  take  property  out  of  the  pos- 
session of  one  party  and  put  it  into  that  of  another.  Wundenberg  v. 
Mark  ham,  167. 

3.  Mere  insolvency  of  defendant  in  suit  to- enjoin  a  trespass  when 
injury  is  not  irreparable,  the  main  issue  being  the  title,  will  not 
warrant  interference  of  a  court  of  equity  by  injunction.     Ibid. 

INSTRUCTIONS. 

1.  An  erroneous  instruction  cannot  be  taken  advantage  of  in  Ap- 
pellate Court,  when  no  exception  has  been  noted  to  the  instruction 
as  given.    Brown  v.  Bannister,  37. 

2.  It  is  not  error  to  refuse  to  instruct  that  a  certain  article'of  a  con- 
stitution was  in  force  at  a  certain  period,  where  there  is  no  request 
to  tell  the  jury  the  substance  of  the  article.  Kapiolani  Estate  «'. 
C leghorn,  330. 

3.  Instructions  need  not  be  given  as  requested  if  given  substantially 
in  other  forms.    Ibid, 

4.  Improper  instructions  are  not  subject  to  review  on  appeal  w^herc 
no  objection  is  made  to  them  before  the  verdict  is  rendered.  Hitch- 
cock V.  Hawu.  Tramways  Co,,  137. 

INSURANCE. 

1.  Under  a  provision  in  a  fire  insurance  policy  that  the  entire 
policy  shall  be  void  if  a  building  therein  described  be  or  become 
vacant  or  unoccupied,  and  so  remain  for  ten  days,  the  contract  is 
entire,  and  an  entire  policy  covering  two  buildings  becomes  void 
if  one  building  remain  unoccupied  for  ten  days,  though  this  con- 
tribute nothing  to  the  loss.     Choy  Look  See  v.  Royal  Ins.  Co.,  5. 

2.  Knowledge  by  an  insurance  company  at  time  of  issuance  of 
policy  of  facts  which  make  policy  void  under  its  terms,  estops  in- 
surance company  from  relying  on  such  facts  to  award  the  policy. 
Choy  Look  See  v.  Royal  Ins.  Co.,  6. 

3.  Where  a  policy  provides  that  proofs  of  loss  be  made  within 
sixty  days  after  the  fire,  and  that  no  suit  on  the  policy  shall  be 
sustainable  in  any  court  "until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,"  a  failure  to  file  such  proofs 
for  sixty  days  after  the  fire  bars  any  collection  of  any  claim  for 
loss.    Boardman  v.  Fireman's  Fund  Ins.  Co.,  21. 

4.  Where  a  policy  provides  that  no  agent  of  the  insurance  company 
except  an  ofl[icer  of  the  company   shall   have   power  to  waive  any 
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provision  or  condition  of  the  policy,  unless  such  waiver  be  written 
upon  or  attached  to  the  poHcy,  there  may  be  no  proof  of  an  oral 
waiver  by  an  agent  of  a  provision  of  the  policy.  Boardman  v.  Fire- 
man's Fund  Ins.  Co.,  21. 

5.  Evidence  held  to  prove  that  burning  of  one  building  would  en- 
danger the  other  insured  in  same  policy.  Choy  Look  See  v.  Royal 
Ins.  Co.j  II. 

6.  A  demand  not  necessary  before  suit  on  policy  of  life  insurance 
in  which  the  company  agrees  to  pay  on  receipt  of  satisfactory  proofs 
of  death,  and  nothing  is  stated  as  to  demand.  Brown  v.  Equit. 
Life  Ass.  Soc.  of  U.  S.,  80. 

7.  An  action  in  life  insurance  poHcy  is  transitory,  and  need  not 
be  brought  at  place  where  policy  is  payable.     Ibid. 

8.  A  refusal  to  pay  amount  of  insurance  policy  on  other  grounds 
waives  a  requirement  of  a  demand.    Ibid. 

9.  Pendency  of  a  subsequent  action  on  life  insurance  policy  else- 
where is  no  ground  for  an  abatement  of  the  prior  action  here.   Ibid. 

10.  A  resolution  of  the  Board  of  Health  that  a  building  is  so  un- 
sanitary that  it  should  be  destroyed  is  not  prima  facie  evidence  that 
it  is  valueless,  so  that  its  owner  is  not  damaged  by  its  accidental 
burning.     Akwai  v.  Royal  Insurance  Co.,  533. 

INTEREST. 

1.  Interest  when  prayed  for  should  be  included  in  determining 
whether  the  amount  sued  for  .is  within  jurisdiction  of  a  District 
Magistrate.    Lexvers  &  Cooke  v.  Redhouse,  290. 

2.  Interest  as  damages  for  breach  of  contract  should  be  computed 
from  the  date  of  the  breach,  and  in  suit  for  labor  performed  and 
goods  furnished  for  which  four  bills  had  been  rendered,  is  prop- 
erly allowed  from  the  date  of  rendering  of  each  bill.  Sun  v.  Ma- 
kainai,  495. 

3.  A  guardian  who  mixes  trust  funds  with  his  own  and  keeps 
no  satisfactory  separate  account  should  be  charged  interest  upon 
money  allowed  to  lie  idle  an  unreasonable  time.  In  re  Guardian- 
ship of  Hoare,  443. 

JUDGE. 

I.  When  the  Supreme  Court  sets  aside  a  decree  in  equity  and 
remands  the  cause  with  an  order  that  evidence  be  received  on  an 
issue  raised  by  amended  pleadings  after  the  close  of  the  original 
hearing,  which  had  been  rejected  by  the  trial  judge,  the  trial  judge 
is  not  disqualified  from  taking  such  evidence  and  rendering  a  de- 
cree by  the  statutory  provision  that  "No  judge  shall  sit  on  a  new 
trial  in  any  case  in  which  he  may  have  given  a  previous  judgment.'* 
Jn  re  Hitchcock  et  ai,  i. 
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2.  A  Circuit  Court  has  no  jurisdiction  over  a  case  appealed  from 
a  District  Magistrate  to  a  Circuit  Judge  at  Chambers.  Silva  v. 
Soma,  46. 

3.  There  may  be  a  de  facto  judge,  even  though  the  office  is  already 
filled  by  a  de  jure  judge,  if  the  latter  is  not  in  possession  of  his 
office.    Hind  v.  IVilder's  S.  S.  Co.,  215. 

4.  A  decree  by  a  judge  de  facto  cannot  be  attacked  collaterally. 
Ihid. 

5.  Improper  acts  of  a  judge  in  keeping  jury  out  after  they  had 
reported  that  they  could  not  agree  are  not  subject  to  review  on 
appeal  where  no  objection  to  such  acts  was  made  before  the  verdict 
was  rendered.    Hitchcock  v.  Haw.  Tramways  Co.,  137. 

JUDICIAL  SALE. 

1.  'When  land  is  sold  in  a  partition  suit,  rent  accruing  between 
dates  of  sale  and  confirmation  belong  to  the  partitioners,  not  to  the 
purchasers.    Schlief  v.  Clark,  326. 

2.  A  decree  of  sale  should  contain  a  particular  description  of  the 
property,  but  is  not  void  for  uncertainty  if  it  refers  to  the  property 
as  described  in  plaintiff's  petition,  and  this  petition  contains  a  definite 
description.    Lee  Chu  v.  Noar,  648. 

JURISDICTION. 

1.  A  Circuit  Court  has  no  jurisdiction  over  a  case  appealed  from 
a  District  Magistrate  to  a  Circuit  Judge  in  Chambers.  Silva  v. 
Sousa,  46. 

2.  Consent  of  parties  cannot  give  a  judge  in  probate  jurisdiction 
to  modify  a  divorce  decree  as  to  custody  of  children.  Holloway  v. 
Brown,  170. 

3.  The  statutory  provision  that  District  Magistrates  have  no  juris- 
diction to  try  suits  in  which  the  title  to  real  estate  is  involved  does 
not  apply  to  suit  on  a  promissory  note  for  purchase  price  of  land 
where  defendant  claims  that  the  vendor  had  no  title  to  land,  but 
defendant  has  not  been  evicted  or  otherwise  injured  by  the  real 
owner.    Makainai  v.  Goo  Wan  Hoy,  280. 

4.  A  District  Magistrate  has  jurisdiction  to  try  without  a  jury 
cases  involving  over  $20,  notwithstanding  constitutional  right  to  a 
jury  trial.    Lewers  &  Cooke  v.  Redhouse,  290. 

5.  The  amount  prayed  for,  and  not  the  amount  due,  determines 
whether  a  case  is  within  a  District  Magistrate's  jurisdiction.  Lewers 
&  Cooke  V.  Redhouse,  290. 

6.  Where  a  book  account  exceeds  $300,  and  plaintiff  brings  suit 
on  a  part  only,  before  a  District  Magistrate,  the  Magistrate  will 
have  jurisdiction,  the  balance  being  deemed  waived.  Ibid;  Phillips 
V.  Lun  Chong  Co.,  295. 
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7.  In  determining  whether  action  is  within  jurisdiction  of  a  Dis- 
trict Magistrate,  attorneys*  commissions  and  costs  should  not  be 
included,  but  interest,  if  prayed  for,  should  be  included.     Ibid. 

8.  Where  case  is  beyond  jurisdiction  of  a  District  Magistrate  be- 
cause of  prayer  for  interest,  jurisdiction  cannot  be  given  after  judg- 
ment by  a  waiver  of  amount  in  excess.    Ibid. 

9.  Consent  will  not  give  judge  jurisdiction  to  allow  bill  of  excep- 
tions after  expiration  of  statutory  time.  Kapiolani  Estate  v.  Peck 
&  Co.,  580. 

ID.  In  1858  courts  acquired  jurisdiction  over  minors  without  mak- 
ing them  parties  by  name,  where  their  guardians  were  made  par- 
ties.    Kapiolani  Estate  v.  Atcherley,  651. 

11.  The  Territorial  Courts  have  jurisdiction  of  suits  by  a  trustee 
in  bankruptcy  to  recover  a  preference.     Thayer  v.  Lidgate,  545. 

12.  Service  by  delivery  of  copy  of  summons  that  does,  not  have 
seal  or  signature  of  the  Clerk  gives  the  court  no  jurisdiction.  Hay- 
ashi  V.  Iwaia,  627. 

13.  A  garnishee  cannot  give  court  jurisdiction  by  entering  its  ap- 
pearance.    Ibid. 

14.  A  general  appearance  is  a  waiver  of  any  defect  in  a  published 
notice  to  appear.    Haw.  Com.  &  Sug.  Co.  v.  Wailuku  Sug.  Co.,  50. 

JUDGMENTS. 

1.  A  judgment  non  obstante  veredicto  may  be  ordered  for  the  de- 
fendant, as  well  as  for  the  plaintiff,  and  on  the  evidence  as  well  as 
on  the  pleadings  when  the  facts  are  undisputed.  Choy  Look  See 
V.  Royal  Ins.  Co.,  14;  Boardman  v.  Fireman  s  Fund  Ins.  Co.,  21. 

2.  Where  a  District  Magistrate  sends  up  certificate  of  appeal  and 
record  three  years  after  the  appeal  is  perfected  and  judgment  by 
default  is  rendered  against  defendant,  who  has  had  no  notice  that 
appeal  has  been  sent  up  or  of  hearing  till  execution  is  issued,  it  is 
an  abuse  of  discretion  to  refuse  to  vacate  the  judgment  on  motion. 
Vivas  V.  Akoni,  115. 

3.  An  action  of  habeas  corpus  is  a  collateral  attack.  Ex  parte 
Smith,  245. 


JURY. 


1.  Constitutional  right  to  a  trial  by  jury  under  Constitution  of 
1894  is  not  violated  by  a  suit  in  equity  for  an  accounting  between 
principal  and  agent.     Kawananakoa  v.   Puahi,  72. 

2.  Any  improper  treatment  of  jury  by  judge  must  be  objected  to 
before  verdict  is  rendered  and  exceptions  noted,  or  the  action  of 
the  judge  will  not  be  subject  to  review  or  appeal.  Hitchcock  v. 
Haw.  Tramways  Co.,  137. 

3.  A  District  Magistrate  has  jurisdiction  to  try  cases  involving 
over  $20  without  a  jury.    Lcwers  &  Cooke  v.  Redhouse,  290. 
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4.  Whether  defendant  in  suit  for  malicious  prosecution  acted  on 
advice  of  counsel  in  good  faith  without  malice  is  peculiarly  a  mat- 
ter for  the  jury.    Ahmi  v.  Cornwell,  301. 

5.  Whether  a  written  contract,  made  by  partner  for  all,  is  author- 
ized by  a  power  of  attorney  or  by  articles  of  copartnership,  is  a 
question  of  law  for  the  judge,  and  should  not  be  submitted  to  the 
jury.     Harrison  v.  Magoon,  418. 

6.  In  a  case  in  which  a  right  to  a  jury  trial  is  protected  by  the 
U.  S.  Constitution,  a  District  Magistrate  may  not  issue  an  execu- 
tion pending  an  appeal  to  a  jury.    Wong  Chow  v.  Dickey,  524. 

KULEANA. 

The  phrase  in  old  grants  "reserving,  however,  the  people's  kuleana 
therein,"  means  house  lots  and  taro  patches,  and  has  no  reference 
to  such  public  rights  as  land  between  high  and  low  water  mark  for 
bathing  purposes.     Territory  of  Hawaii  v.  Liliuokalani,  88. 
See  Kapiolani  Estate  v.  Kaneohe  Ranch  Co.,  645-6. 

LAND. 

1.  A  conveyance  in  fee  reserving  to  the  grantor  the  right  to  "joint- 
ly use  and  occupy  said  property  during  her  natural  life,  together 

with  the  grantee,"  does  not  leave  the  grantor  a  life  estate  in  more 
than   one-half  the  land,   nor  create  a  personal    relation   with   the 

grantee  that   will   prevent   her  alienating  her  interest.     Baker  v. 

Punt,  179. 

2.  Lack  of  title  is  no  defense  to  an  action  for  the  purchase  price 
of  land  if  the  defendant  has  possession  and  has  not  been  ousted  by 
the  owner  or  compelled  to  pay  off  an  encumbrance.  Makainai  v. 
Goo  Wan  Hoy,  280. 

3.  One  who  is  out  of  possession  of  real  property,  though  entitled 
thereto,  may  not  use  force  to  recover  such  possession.  Territory  of 
Hawaii  v.  Savidge,  286. 

4.  Rents  of  land  sold  by  judicial  sale  in  a  partition  suit,  accruing 
between  date  of  sale  and  confirmation,  belong  to  the  partitioners, 
not  to  the  purchasers.    Schlief  v.  Clark,  ^26. 

5.  The  sovereigns  of  Hawaii  formerly  had  power  to  make  grants 
of  land  between  high  and  low  water  mark.  Territory  of  Hawaii  v. 
Liliuokalani,  88;  Brown  v.  Spreckels,  399. 

6.  A  public  right  of  bathing  is  subordinate  to  any  other  lawful  use 
which  the  littoral  owner  may  desire  to  make  of  the  beach.  Terri- 
tory of  Hawaii  v.  Liliuokalani,  88. 

7.  Crown  lands  were  alienable  by  King  in  1853.  Brown  v.  Spreck- 
els,  399. 

8.  Accretion  belongs  to   littoral   proprietor.     Ibid. 

9.  The  words,  "with  the  right  of  extension  to  low  water  mark," 
in  a  deed  of  land  convey  land  owned  by  grantor  between  the  land 
specifically  described  and  the  ocean.    Ibid. 
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10.  As  a  rule,  land  cannot  be  appurtenant  to  land.    Ibid. 

11.  The  word  *'beach'*  in  a  deed  may  be  used  in  a  popular  sense, 
and  denote  not  only  the  space  between  high  and  low  water  mark, 
but  part  of  the  adjacent  land.    Ibid. 

12.  In  a  suit  for  damages  for  obstruction  of  a  private  way  arising 
from  deed,  proof  may  not  be  made  of  a  public  way  arising  from 
dedication.     Quadras  v.  Frear,  549. 

13.  Sugar  cane  is  a  crop  subject  to  the  law  of  emblements.  Nawa- 
hi  V.  Hakalau  Plant.  Co.,  460. 

14.  Permitting  lantana  to  overgrow  land  not  waste.  Paris  v.  Vas- 
concellos,  590. 

LANDLORD  AND  TENANT. 

1.  A  lease  by  inexperienced  young  man  with  little  business  ability 
to  a  capable  business  man  for  an  inadequate  consideration,  the 
weaker  trusting  the  former  to  protect  his  interests,  will  be  can- 
celled by  a  court  of  equity.     Hall  v.   Winam,  306. 

2.  When  land  is  sold  in  a  partition  suit,  rent  accruing  between 
dates  of  sale  and  confirmation  belong  to  the  partitioners,  not  to  the 
purchasers.    Schlief  v.  Clark,  ^26. 

3.  A  lease  made  by  a  guardian  extending  beyond  minority  of 
ward  is  not  void,  but  is  binding  on  the  lessee,  and  valid  until  dis- 
affirmed by  the  ward.    Nawahi  v.  Hakalau  Plant.  Co.,  460. 

4.  Sugar  cane  is  a  crop  subject  to  the  law  of  emblements.    Ibid. 

5.  If  a  ward  disaffirms  a  lease  on  becoming  of  age,  the  tenant  is 
entitled  to  emblements.    Ibid. 

6.  Permitting  land  to  become  overgrown  with  lantana  held  not  to 
be  a  breach  of  covenant  not  to  suffer  any  waste  or  any  improper 
use  of  premises.    Paris  v.  Vasconcellos,  590. 

7.  A  landlord  asking  leave  of  court  of  equity  to  sue  receiver  of 
its  tenant  should  state  the  nature  of  suit  proposed  and  court  in 
which  it  intends  to  bring  suit.    McChesney  v.  Kona  Sugar  Co.,  680. 

LEGITIMACY. 

Illegitimate  children  made  legitimate  by  statute  upon  the  marriage 
of  their  parents  do  not  inherit  under  terms  of  will  giving  devise  to 
"children  lawfully  begotten."  Honolulu  Investment  Co.  v.  Row- 
land, 271. 

LIBEL. 

1.  Charge  held  to  sufficiently  show  connection  of  libellous  matter 
with  party  claimed  to  be  libelled.  Territory  of  Hawaii  v.  Wong 
Shui  King,  615. 

2.  Evidence  held  sufficient  to  show  publication  of  libel,  and  that 
language  was  used  of  and  concerning  complainant.    Ibid. 
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LIMITATIONS. 

When  a  fire  insurance  policy  requires  that  proof  of  loss  be  made 
within  sixty  days  after  the  fire,  and  that  no  suit  on  the  policy  shall 
be  sustainable  in  any  court  "until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements,"  a  failure  to  file  such 
proof  for  sixty  days  after  the  fire  bars  any  collection  of  any  claim 
for  loss,    Boardman  v.  Fireman's  Fund  Ins.  Co.,  21. 

See  STATUTE  OF  LIMITATIONS. 
LIS  PENDENS. 

Pendency  of  a  subsequent  action  elsewhere  on  life  insurance  policy 
is  no  ground  for  abatement  of  the  prior  action  here.  Brown  v. 
Equit,  Life  Assurance  Co.  of  U.  S.,  80. 

MALICIOUS  PROSECUTION. 

1.  An  order  of  a  new  trial  setting  aside  verdict  for  defendant  in 
an  action  for  malicious  prosecution  is  an  abuse  of  discretion  where 
there  is  ample  evidence  to  show  that  defendant  acted  upon  advice 
of  counsel  in  good  faith.    Ahmi  v.  Cornwell,  301. 

2.  Evidence  held  to  show  probable  cause  for  instituting  prosecu- 
tion.    Caspar  v.  Nahale,  574. 

MANDAMUS. 

Decision  of  Commissioners  of  Fire  Claims  cannot  be  reviewed  on 
mandamus.  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Macfarlane, 
481. 

MARRIAGE. 

1.  Seduction  subsequent  to  promise  to  marry  does  not  make 
original  contract  to  marry  void  as  based  on  an  immoral  considera- 
tion.    Brown  v.  Bannister,  34. 

2.  An  admission  by  a  woman  is  competent  evidence  of  marriage 
against  her  in  a  criminal  action  of  adultery,  but  not  against  her  co- 
defendant.    Territory  of  Hawaii  v.  Castro,  131. 

MECHANICS  LIEN. 

1.  A  material  man  of  a  sub-contractor  has  a  lien  on  the  structure, 
though  he  has  no  contract  with  its  owner,  and  may  rely  both  on  the 
lien  and  on  the  personal  liability  of  the  sub-contractor.  Hackfeld 
&  Co.  V.  Hilo  R.  R.  Co.,  448. 

2.  There  is  no  mechanic's  lien  for  cash  advanced  to  a  sub-con- 
tractor to  be  used  in  paying  laborers  on  the  work.    Ibid. 

3.  Proceedings  have  been  '^commenced"  within  the  meaning  of 
the  mechanic's  Hen  law  when  the  complaint  has  been  filed  and  sum- 
mons issued  with  the  intent  that  it  be  served  promptly.     Ibid. 
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MINORS. 

1.  A  decree  in  1858  against  a  guardian  affecting  the  land  of  his 
minor  ward  in  a  suit  brought  against  the  guardian,  and  not  against 
the  minor,  is  not  subject  to  collateral  attack  by  the  minor  or  one 
claiming  under  him.     Kapiolani  Estate  v.  Atcherley,  651. 

2.  A  guardian  cannot  make  a  lease  to  extend  beyond  a  ward's 
minority  so  as  to  bind  the  ward,  but  such  a  lease  is  binding  on  the 
lessee  until  disaffirmed  by  the  ward.  Nawahi  v.  Hakalau  PI.  Co., 
460. 

MORTGAGE. 

1.  In  a  suit  to  foreclose  a  mortgage,  the  Court  may  not  decree 
that  unpaid  taxes  must  be  paid  first  from  proceeds  of  the  sale  of 
property  if  the  pleadings  are  silent  as  to  taxes,  and  mortgagor  and 
mortgagee  are  the  only  parties.  T.  H.  Davies  &  Co.  v.  WakeHeld, 
201. 

2.  A  condition  in  a  trust  deed  securing  bonds  of  a  corporation, 
that  upon  default  in  payment  of  interest,  the  principal  shall,  upon 
the  option  of  a  majority  of  the  bondholders,  become  immediately 
due,  does  not  take  away  from  a  minority  stockholder  his  right  in 
equity  to  compel  a  foreclosure  to  collect  payment  of  interest  due  on 
bonds  held  by  him.    Guardianship  of  Parker,  347. 

3.  Equity  has  no  jurisdiction  of  an  action  brought  solely  to  obtain 
a  writ  of  possession  for  a  purchaser  at  a  foreclosure  made  without 
suit  under  a  power  of  sale.     Carter  v.  Kainainahaole,  515. 

4.  Failure  to  prove  a  mortgage  debt  against  an  estate  will  not  bar 
mortgagee    from    foreclosing    mortgage.     Kaikainahaole   v.    Allen, 

NEGLIGENCE. 

When  a  runaway  horse  injures  a  wagon,  it  is  not  necessarily  con- 
tributory negligence  to  leave  the  wagon  in  street  for  five  minutes 
without  a  horse  attached.    Ikeda  v.  Hoe  Lung,  520. 

NEGOTIABLE  INSTRUMENTS. 

1.  Failure  of  consideration  on  the  ground  that  no  title  passed  by 
a  warranty  deed  is  no  defense  to  an  action  on  a  note  for  the  pur- 
chase price,  so  long  as  the  vendee  has  not  been  evicted  or  other- 
wise injured  by  the  owner  of  the  land.  Makainai  v.  Goo  Wan 
Hoy,  280. 

2.  Notes  not  stamped  in  accordance  with  provisions  of  U.  S.  War 
Tax,  Revenue  Law  of  1898,  are  incompetent  evidence  in  this  Ter- 
ritory.   Makainai  v.  Goo  Wan  Hoy,  607. 

NEW  TRIAL. 

I.  An  order  remanding  an  equity  cause,  with  direction  that  evi- 
dence be  received  on  an  issue  raised  by  amended  pleadings  filed 
after  the  close  of  the  original  hearing,  and  in   support   of  which 
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evidence  was  offered  and  rejected,  does  not  direct  a  "new  trial." 
In  re  Hitchcock  et  al.,  i. 

2.  Harmless  error  is  not  ground  for  a  new  trial.  Brown  v.  Equit. 
Life  Assurance  Soc,  80. 

3.  Will  not  be  granted  for  improper  treatment  of  jury  by  trial 
judge  or  improper  charges  where  no  objection  was  made  before 
the  verdict  was  rendered.    Hitchcock  v.  Haw.  Tramways  Co.,  137. 

4.  Court  held  to  have  abused  discretion  in  ordering  a  new  trial  of 
action  for  malicious  prosecution,  when  there  was  ample  evidence 
to  show  that  defendant  acted  upon  advice  of  counsel  in  good  faith 
and  without  malice.     Ahmi  v.  Cornwell,  301. 

5.  Granted  in  suit  to  recover  money  voluntarily  paid  on  a  contract 
where  plaintiff  failed  to  sustain  burden  of  proof  that  defendant 
failed  to  perform  his  part  of  contract.    Levy  v.  Asbill,  316. 

6.  New  trial  refused  where  evidence  sufficient  to  support  verdict, 
though  verdict  is  contrary  to  the  weight  of  evidence.  Kapiolani 
Estate  V.  C leghorn,  330. 

7.  A  mere  scintilla  of  evidence  insufficient  to  support  a  verdict. 
Smith  V.  Hamakua  Mill  Co.,  669. 

8.  A  Supreme  Court  may  set  aside  a  verdict  as  contrary  to  weight 
of  evidence,  even  though  the  trial  court  fails  to  do  so.     Ibid. 

NONSUIT. 

It  is  error  to  grant  motion  for  nonsuit  in  an  action  of  assumpsit 
for  medical  services  where  answer  admits  all  facts  except  value  of 
services.    Armitage  v.  Bishop,  134. 

NOTICE. 

1.  An  insurance  company  is  estopped  from  avoiding  a  policy  for 
facts  which  existed  to  its  knowledge  at  time  of  issuance  of.poHcy. 
Choy  Look  See  v.  Royal  Ins.  Co.,  5. 

2.  A  general  appearance  in  a  case  is  a  waiver  of  any  defect  in  a 
published  notice  to  appear.  Haw.  Com.  &  Sug.  Co.  v.  Wailuku 
Sug.  Co.,  so. 

3.  Notice  to  one  party  jointly  liable  for  breach  of  a  contract  is 
sufficient  notice  to  all.     Harrison  v.  Magoon,  418. 

4.  A  resolution  by  the  Board  of  Health  that  a  building  should  be 
destroyed  by  fire  because  unsanitary,  if  made  without  notice  to  the 
owner,  does  not  bind  him  as  to  the  fact  of  the  infection  of  the 
building.    Akwai  v.  Royal  Ins.  Co.,  533. 

5.  Notice  by  publication  in  divorce  suits.  Winslow  v.  Winslow, 
498;  Proper  v.  Proper,  596. 

NUISANCE. 

I.  The  Board  of  Health  is  not  authorized  to  declare  that  a  nui- 
sance which  is  not  one  in  fact.     Akwai  v.  Royal  Insurance  Co., 

533- 
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2.  Indecent  exposure  in  a  public  place  is  a  common  nuisance^ 
though  actually  seen  by  only  one  person.  Ter.  of  Hawaii  v.  Mar- 
tin, 304. 

PARTIES. 

1.  Where  sole  defendant  is  named  Yim  You,  and  the  return  of 
service  is  of  service  on  "Kealalaina  and  Ah  Puck  for  Yim  You," 
Kealalaina  and  Ah  Puck  are  not  made  parties,  but  are  presumably 
agents  of  Yim  You,  and  trial  court  may  refuse  an  amendment  mak- 
ing defendants  Kealalaina  and  Ah  Puck  doing  business  under  firm 
name  of  Yim  You.     Ter.  of  H.  v.  Yim  You,  112. 

2.  Beneficiaries  should  be  made  parties  to  suits  in  equity  by  or 
against  trustees.     Magoon  v.  Lai  Young,  376. 

3.  It  is  proper  for  a  trustee  to  bring  an  action  of  ejectment  in  his 
own  name  without  describing  himself  as  trustee.  Hawaiian  Trust 
and  Investment  Co.  v.  Barton,  641. 

4.  A  decree  made  in  1858  in  a  suit  to  declare  minor  s  trustees 
brought  against  a  guardian,  and  not  the  minor  wards,  is  binding  oit 
one  holding  under  the  minors  in  a  suit  brought  to  enforce  the  de- 
cree against  her.    Kapiolani  Estate  v.  Atcherley,  651. 

5.  Any  error  in  making  a  guardian  instead  of  a  minor  a  party 
cannot  be  taken  advantage  of  in  a  collateral  attack  on  a  decree. 
Ibid. 

PARTITION. 

1.  One  who  has  fee  in  a  piece  of  land  subject  to  a  life  estate  in 
half  the  land  may  sue  for  a  partition.    Baker  v.  Puni,  179. 

2.  Receiver  held  improperly  appointed.     Lee  Chu  v.  Noar,  648. 

3.  A  decree  in  partition  suit  should. set  out  respective  interests  of 
the  parties.    Ibid. 

4.  Evidence  in  partition  suit  held  sufficient  to  warrant  an  order 
of  sale.    Ibid. 

PARTNERSHIPS. 

1.  A  debt  owing  to  a  partnership  may  not  be  garnisheed  in  an 
action  against  a  partner.    Ming  Hym  v.  Young  Tong,  300. 

2.  Under  partnership  articles  prohibiting  any  partner  from  creat- 
ing any  liability  on  behalf  of  the  company,  one  partner  cannot  bind 
the  other  partners  by  a  contract  to  guarantee  to  the  extent  of 
c£2,ooo  satisfaction  with  the  business  to  a  person  entering  into  the 
business  with  them.     Harrison  v.  Magoon,  418. 

3.  One  partner  has  no  authority  to  form  a  new  partnership  in- 
cluding within  its  members  all  his  original  partners.     Ibid. 

4.  Partnership  articles  construed  and  held  that  partnership  was 
terminable  at  will  of  a  partner  before  expiration  of  term,  and  that 
the  general  provision  for  arbitration  does  not  prevent  suit  without 
arbitration.     Hind  v.  Low,  438. 


INDEX.  741 

PHYSICIANS. 

1.  It  is  error  to  grant  motion  for  non-suit  in  action  of  assumpsit 
for  medical  services  where  answer  admits  all  facts  except  value  of 
services.    Armitage  v.  Bishop,   134. 

2.  Fees  for  attendance  on  last  illness  of  decedent  are  not  entitled 
to  priority  of  payment  over  ordinary  debts.     Grace  v.  Smith,  144. 

PLEADING  AND  PRACTICE. 

I.  A  general .  denial  in  an  action  to  quiet  title  does  not  operate  as 
a  disclaimer,  and  a  defendant  pleading  it  may  prove  his  own  title 
without  having  set  it  out.  Hakalau  PI.  Co.  v.  Kahuena,  189. 
'2.  Failure  to  notify  opposing  counsel  of  the  filing  of  a  bill  of  ex- 
ceptions, as  provided  by  Circuit  Court  Rule  15  C,  does  not  warrant 
the  dismissal  of  the  exceptions  in  the  Supreme  Court.  Territory  of 
Hawaii  v.  Ah  Moon,  203. 

3.  Where  an  illegal  sentence  has  been  imposed,  the  case  may  be 
remanded  to  the  trial  court  for  imposition  of  a  legal  sentence. 
Territory  of  Hawaii  v.  Savidge,  286. 

4.  Where  a  claim  on  a  book  account  is  split  and  two  suits  brought, 
defendant's  remedy  is  to  plead  the  judgment  in  the  first  suit  tried 
in  bar  of  the  second,  not  to  plead  to  the  jurisdiction.  Phillips  v. 
Lun  Chong  Co.,  295. 

5.  .A  court  has  no  right  to  establish  a  practice  allowing  a  continu- 
ance as  a  matter  of  course.    McBryde  Estate  v.  Gay,  313. 

6.  The  judge  may  direct  a  verdict  for  defendant  in  an  action  of 
ejectment  where  there  is  evidence  that  defendant  has  for  the  statu- 
tory period  been  in  actual,  open,  notorious,  continuous  and  exclu- 
sive possession,  apparently  as  owner,  and  such  possession  is  unex- 
plained by  any  showing  that  it  was  by  permission  of  true  owner. 
Alhertina  v.  Kapiolani  Estate,  321. 

7.  Proceedings  have  been  "commenced"  within  the  meaning  of 
the  mechanic's  lien  law  when  the  complaint  has  been  filed  and  sum- 
mons issued  with  the  intent  that  it  be  served  promptly.  Hack f eld 
&  Co.  V.  Hilo  R.  R.  Co.,  448. 

8.  Service  of  summons  in  divorce  cases  where  libellee  cannot  be 
found  may  be  made  in  newspapers  declared  by  the  Supreme  Court 
to  be   newspapers   of   general   circulation.      IVinslow  v.    Winslow, 

498. 

9.  It  is  not  necessary  for  a  corporation  plaintiff  to  allege  its  in- 
corporation in  its  declaration.    Hawaiian  Mill  Co.  v.  Andrade,  500. 

10.  That  a  corporation  has  capacity  to  sue  is  presumed  until 
brought  in  question  by  proper  plea.     Ibid. 

11.  Discretion  of  trial  judge  held  not  abused  in  granting  motion 
to  set  aside  a  default.     Tihhets  v.  Pali,  517. 

12.  Discretion  of  judge  in  refusing  to  reopen  default  held  not  to 
be  shown  to  have  been  abused.  Kapiolani  Estate  v.  Grinbaum  & 
Co.,  583. 
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13.  Writ  of  error  dismissed  because  plaintiff  fails  to  comply  with 
Rule  2  of  Supreme  Court  requiring  briefs  to  be  filed  within  five 
days  after  argument.     Orpheum  Co.  v.  Dimond  &  Co. 

14.  Rehearing  in  Supreme  Court  denied  as  point  claimed  to  have 
been  overlooked  was  disposed  of,  though  not  expressly  referred  to 
in  the  decision.     Harrison  v.  Magoon,  532. 

15.  Recovery  cannot  be  had  against  a  part  only  of  joint  con- 
tractors.    Ibid. 

16.  The  Supreme  Court  rule  that  motions  will  be  heard  on  open- 
ing day  of  each  session  does  not  deprive  the  court  of  power  to 
hear  motions  on  later  days.  Kapiolani  Estate  v.  E.  Peck  &  Co., 
580. 

17.  District  Magistrate  should  not  declare  defendant  in  default 
for  lack  of  written  pleading.     Paris  v.  Vasconcellos,  590. 

18.  An  answer  in  replevin  that  property  replevied  belongs  to  de- 
fendant, and  not  to  plaintiff,  will  not  preclude  defendant  from 
proving  property  to  belong  to  third  party.  Grccnwcll  v.  Gouveia, 
636. 

19.  In  suit  over  ownership  of  a  heifer  a  District  Magistrate  may 
permit  its  production  at  some  convenient  place  and  personally  ex- 
amine its  ear-mark.     Ibid. 

20.  In  a  motion  for  leave  to  sue  a  receiver,  the  nature  of  the  pro- 
posed suit  and  the  court  in  which  it  is  to  be  brought  should  be 
stated.     McChcsney  v.  Kona  Sugar  Co.,  680. 

See     EXCEPTIONS,     JUDGMENTS,     NON-SUIT,     EQUITY. 
WRIT  OF  ERROR. 

POWER  OF  ATTORNEY. 

A  proxy  is  not  a  power  of  attorney  within  the  meaning  of  the 
Stamp  Duty  Act,  §941  Civ.  L.     Valkaibcrg  v.  Treas.  T.  of  H.,  182. 

PRIVY  COUNCIL. 

In  1850  the  Privy  Council  had  no  power  to  enact  laws,  but  were 
only  advisers  to  the  King.     Territory  of  Hawaii  v.  Liliuokalani,  88. 

PROBATE. 

1.  A  writ  of  error  may  issue  from  the  Supreme  Court  to  a  Circuit 
Judge  sitting  in  Probate  at  Chambers.     Holloway  v.  Brown,   170. 

2.  At  Probate,  in  a  guardianship  proceeding,  a  Circuit  Judge  has 
no  jurisdiction  to  revise  a  decree  of  a  Circuit  Court  in  a  divorce 
proceeding  as  to  custody  of  children.    Ibid. 

See  WILLS,  EXECUTORS  and  ADMINISTRATORS. 

PROCESS. 

I.  A  general  appearance  in  a  case  is  a  waiver  of  any  defect  in  a 
published  notice  to  appear.  Haw.  Com.  &  Sug.  Co.  v.  Wailuku 
Sug.  Co..  50. 
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PROCESS— Continued. 

2.  In  divorce  cases  when  libellee  cannot  be  found,  publication  of 
summons  may  be  made  in  newspapers  declared  by  the  Supreme 
Court  to  be  of  general  circulation.     IVinslow  v.  Winslow,  498. 

3.  Service  by  publication  in  divorce  cases  may  not  be  made  in 
newspapers  which  have  neither  been  declared  by  Supreme  Court 
to  be  of  nenersl  circulation  or  are  the  ones  named  in  Civ.  L., 
51933.    Proper  v.  Proper,  596. 

4.  Service  of  summons  by  delivery  of  a  copy  which  does  not  have 
seal  of  court  or  signature  of  Clerk  of  Court  is  defective,  and  such 
defect  cannot  be  cured  by  amendment.    Hayashi  v.  Iwata,  627. 

PROMOTERS. 

1.  Promotors  who  are  also  subscribers  to  stock  do  not  cease  to 
be  promotors  and  become  stockholders  until  articles  of  incorpora- 
tion are  filed  with  Treasurer  of  Territory.  Hitchcock  v.  Hustace, 
232. 

2.  Promotors  are  fiduciaries  of  the  corporations  they  promote  and 
their  stockholders,  and  cannot  make  a  valid  agreement  acting  for 
themselves  and  company  at  same  time,  giving  themselves  $35,000 
cash  profit  and  6,000  shares  paid  up  stock  without  obtaining  con- 
sent of  others  interested,  and  a  failure  to  disclose  the  facts  is  a 
fraud  that  deprives  them  of  right  to  compensation  for  their  ser- 
vices.    Ibid. 

PROPERTY. 

Construed  to  mean  "dominion  over  a  thing*'  in  ancient  statute  as  to 
fisheries.    Carter  v.  Territory  of  Hawaii,  465. 

PROXY. 

See  POWER  OF  ATTORNEY. 

PUBLIC  OFFICERS. 

1.  There  may  be  a  de  facto  officer,  even  though  the  office  is  already 
filled  by  a  de  jure  officer,  if  the  latter  is  not  in  possession  of  the 
office.     Hitid  v.  Wilder* s  S.  S.  Co.,  215. 

2.  The  provision  of  the  Salaries  Appropriation  Act  of  1901  that 
no  person  holding  more  than  one  office  shall  draw  more  than  the 
salary  of  the  highest  office  if  that  amount  to  $1,200  a  year  applies 
where  the  salary  of  one  such  office  is  payable  under  that  act  and 
the  salary  of  the  other  under  the  Current  Expense  Act.  Within 
the  meaning  of  this  provision  deputy  sheriffs,  public  land  agents 
and  inspectors  of  elections  are  officers;  public  school  teachers  and 
clerks  of  election  precincts  are  not.    Appeal  of  Cooper,  282. 
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PUBLICATION. 

1.  A  general  appearance  in  a  case  is  a  waiver  of  any  defect  in  a 
published  notice  to  appear.  Haw.  Com.  &  Sug.  Co.  v.  Wailuku 
Sug.  Co.,  so. 

2.  Publication  of  summons  in  divorce  cases  may  be  made  in  news- 
papers declared  by  the  Supreme  Court  to  be  newspapers  of  general 
circulation.     Winslow  v.  Winslow,  498. 

3.  Hawaiian  Gazette  and  Kuokoa  are  newspapers  of  general  cir- 
culation.   Ibid. 

4.  Publication  of  summons  in  divorce  cases  in  newspapers  not 
shown  to  be  the  Government  Gazette  or  Ke  Au  Okoa,  or  to  have 
been  by  the  Supreme  Court  declared  to  be  newspapers  of  general 
circulation,  is  insufficient  service.    Proper  v.  Proper,  596. 

QUIETING  TITLE. 

I.  A  general  denial  does  not  operate  as  a  disclaimer  in  an  action 
to  quiet  title.    Hakalau  Plantation  Co.  v.  Kahuena,  189. 

2.  A  defendant  in  an  action  to  quiet  title  need  not  set  out  his  own 
title,  but  may  prove  it,  upon  pleading  merely  a  general  denial.   Ibid. 

3.  In  a  statutory  action  to  quiet  title  brought  in  a  court  of  law, 
the  judgment  may  include  an  award  of  possession  and  be  enforced 
by  a  writ  of  possession.    Mossman  v.  Dole,  365. 

RECEIVERS. 

1.  Receiver  held  to  be  improperly  appointed  in  a  partition  suit,  the 
bill  containing  no  specific  prayer  for  a  receiver,  the  evidence  show- 
ing no  exclusion  of  complainants  by  respondent  from  the  property 
and  no  mismanagement.    Lee  Chu  v.  Noar,  648. 

2.  A  court  of  equity  properly  refuses  leave  to  sue  a  receiver,  when 
applicant  does  not  state  what  nature  of  action  he  desires  to  bring 
nor  in  what  court  he  desires  to  sue.  McChesney  v.  Kona  Sugar 
Co.,  680. 

RECORD. 

1.  A  transcript  of  evidence  not  made  part  of  the  bill  of  exceptions 
by  reference  nor  filed  in  the  Circuit  Court  will  not  be  considered  by 
the  Supreme  Court.     Territory  of  Hawaii  v.  Ah  Moon,  203. 

2.  Where  no  transcript  of  evidence  is  in  record  the  Supreme  Court 
will  not  consider  any  assignment  of  error  that  a  judgment  is  con- 
trary to  evidence  or  that  Circuit  Judge  abused  his  discretion  in 
ordering  execution  to  issue  pending  appeal.  Orpheum  Co.  v.  Di- 
mond  &  Co.,  522. 

3.  Record  of  a  deed  is  competent  evidence,  though  the  original  is 
in  court  and  the  record  would  tend  to  impeach  the  validity  of  the 
original.    Hong  Quon  v.  Chea  Sam,  276. 
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RECORD— Con  tinned. 

4.  A  question  of  jurisdiction  over  the  subject  matter  may  be 
raised  in  Supreme  Court  on  appeal,  though  record  of  District  Court 
does  not  show  it  raised  there  except  in  notice  of  appeal  filed  after 
judgment  rendered.    Lewers  &  Cooke  v.  Redhouse,  290. 

REHEARING. 

1.  Rehearing  denied  as  point  claimed  to  have  been  overlooked, 
while  not  expressly  referred  to,  was  disposed  of  by  the  decision. 
Harrison  if.  Magoon,  530. 

2.  Rehearing  will  not  be  granted  because  court  did  not  consider  a 
point  raised  by  exceptions,  but  not  mentioned  in  counsel's  brief. 
Paris  V.  Magoon,  638. 

3.  Rehearing  denied.  Makainai  v.  Goo  Wan  Hoy,  683;  In  re  As- 
sessment of  Taxes,  H.  C.  &  S.  Co,,  687. 

RENTS. 

See  LANDLORD  and  TENANT. 

REPLEVIN. 

When  defendant  makes  plea  that  a  heifer  replevied  is  his,  and 
not  the  property  of  plaintiff,  the  material  part  of  the  plea  is  that 
it  is  not  the  property  of  the  plaintiff,  and  defendant  is  not  pre- 
cluded by  his  plea  from  showing  that  the  heifer  is  the  property 
of  a  third  party.     Greenwell  v.   Gouveia,  636. 

RES  ADJUDICATA. 

1.  A  decree  binds  co-defendants  if  they  are  adversary  to  each 
other,  though  there  be  no  cross  pleadings  between  themselves. 
H.   C.   &  S,  Co,  V.    Wailuku  Sugar  Co.,  50. 

2.  So  far  as  the  ultimate  matter  adjudicated  is  concerned,  all 
intermediate  matters  are  conclusively  presumed  to  have  been  settled, 
but  as  to  other  ultimate  matters,  only  such  intermediate  matters  as 
were  actually  raised  and  decided  are  regarded  as  settled.  Ibid; 
Paris  V.  Magoon,  612. 

3.  A  decree  is  binding  as  to  necessary  inferences  from  it.  Princi- 
ples of  res  ad  judicata  applied  to  decision  on  water  rights  on  Wai- 
luku stream,  Maui.    H.  C.  &  S.  Co,  v.  Wailuku  Sugar  Co.,  50. 

4.  An  action  on  a  part  of  a  book  account  bars  a  later  action  on  the 
remainder.  Lewers  &  Cooke  v.  Redhouse,  290;  Phillips  v.  Lun 
Chong  Co.,  295. 

5.  A  resolution  of  a  Board  of  Health  made  without  notice  to  the 
owner  that  a  building  should  be  destroyed  because  infected  with 
plague  does  not  bind  the  owner  as  to  the  finding  that  the  building  is 
so  infected.    Akwai  v.  Royal  Ins.  Co.,  533. 

6.  A  decree  dismissing  bill  for  specific  performance  without  raising 
question  of  damages  does  not  bar  suit  for  damages  for  breach  of  con- 
tract.   Paris  V.  Magoon,  612. 

48— D 
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RULES. 

1.  A  Circuit  Court  has  no  power  to  make  a  rule  allowing  a  con- 
tinuance as  a  matter  of  course.    McBryde  Estate  v.  Gay,  313. 

2.  Circuit  Court  rule  15  c  is  directory,  and  a  failure  to  notify  oppo- 
site counsel  of  the  filing  of  a  bill  of  exceptions  does  not  warrant 
dismissal  of  the  exceptions  in  Supreme  Court.  Territory  of  Hawaii 
V.  Ah  Moon,  203. 

3.  Circuit  Court  rule  15  c  providing  that  in  case  of  absence  of  a 
judge  who  presided  at  a  trial,  a  bill  of  exceptions  may  be  filed  with 
the  Clerk,  applies  to  absence  from  city  or  protracted  illness — not  to 
absence  in  his  chambers  or  temporary  absence  from  the  court  house, 
and  a  bill  of  exceptions  filed  with  Gerk  when  judge  is  in  his  cham- 
bers may  be  stricken  from  record  on  motion.    li  Estate  v.  Mele,  311. 

4.  The  Supreme  Court  rule  that  motions  will  be  heard  on  opening 
day  of  each  session  does  not  deprive  the  Court  of  power  to  hear 
motions  on  later  days.     Kapiolani  Estate  v.  Peck  &  Co.,  580. 

SALE. 

I.    Evidence  held  to  support  judgment  of  trial  court  in  suit  for 
breach  of  warranty  in  sale  of  a  horse.    Lillis  v.  Carty,  132. 
See  JUDICIAL  SALES. 

SEDUCTION. 

I.  Evidence  that  seduction  was  accomplished  by  \4rtue  of  a  promise 
of  marriage  held  sufficient  to  support  verdict.  Brown  z'.  Bannis- 
ter, 34. 

SENTENCE. 

I.  Where  an  error  has  been  made  in  a  sentence  of  imprisonment  by 
omitting  hard  labor,  the  Supreme  Court  may  remand  the  case  to  the 
trial  court  with  directions  to  impose  a  new  and  legal  sentence.  Ter. 
of  Hawaii  v.  Savidge,  286. 

SERVICE  OF  SUMMONS. 

1.  In  divorce  cases  when  libellee  cannot  be  found,  publication  of 
summons  may  be  made  in  newspapers  declared  by  the  Supreme 
Court  to  be  of  general  circulation,    Winslow  v.  Winslow,  498. 

2.  Service  by  publication  in  divorce  cases  may  not  be  made  in  news- 
papers neither  shown  to  have  been  declared  by  Supreme  Court  to  be 
of  general  circulation  nor  to  be  the  ones  named  in  Civ.  L.,  §1933. 
Proper  v.  Proper,  596. 

3.  Service  of  summons  by  delivery  of  a  copy  which  does  not  have 
seal  of  court  or  signature  of  Clerk  of  Court  is  defective,  and  such 
defect  cannot  be  cured  by  amendment.    Hayashi  v.  Iwata,  627. 

SPECIFIC  PERFORMANCE. 

I.  May  be  brought  to  compel  the  conveyance  of  land  under  agree- 
ment where  purchaser  has  failed  to  pay  instalments  of  purchase 
price  at  times  agreed,  if  seller  has  waived  forfeiture  by  accepting 
instalments  on  account  after  time  for  their  payment  had  passed. 
Tomikazva  v.  Gama}  175. 
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SPECIFIC  PERFORMANCE- Continued. 

2.  A  lessee's  contract  to  "sell  and  relinquish  all  claims  and  deeds  to 
the  land"  is  not  a  contract  to  obtain  lessor's  consent  to  an  assign- 
ment, but  is  a  contract  to  release  lessee's  right,  title  and  interest, 
and  may  be  enforced  in  equity.    Jones  v.  Petersen,  427. 

3.  A  decree  dismissing  bill  for  specific  performance,  if  question  of 
damages  is  not  raised,  does  not  bar  action  for  damages  for  breach 
of  contract.    Paris  v.  M  ago  on,  612. 

SPENDTHRIFT. 

1.  Trust  deed  of  a  person  just  released  from  guardianship  as  a 
spendthrift,  conveying  allher  estate  to  a  trustee  and  giving  one-fifth 
to  an  attorney  as  a  fee,  is  convincing  evidence  that  guardianship  is 
proper.    In  re  Estate  of  Kapukini,  204. 

2.  The  burden  of  proving  that  there  is  no  reason  for  continuation 
of  guardianship  is  on  the  ward.    In  re  Guardianship  of  Haneku,  413. 

3.  Evidence  held  not  to  prove  reformation  of  spendthrift.    Ibid. 

STAMP  DUTY. 

1.  A  proxy  is  not  a  power  of  attorney  within  meaning  of  §941  Civ. 
L.,  and  is  not  subject  to  stamp  duty.  Valkenherg  v.  Treas.  T.  of  H., 
182. 

2.  The  imposition  of  stamp  duties  for  the  purpose  of  revenue  is  not 
inconsistent  with  the  clause  of  the  U.  S.  Constitution  relating  to 
uniformity.     Tomikawa  v.  Gama,  431. 

3.  The  progressive  stamp  tax  on  deeds,  prescribing  a  higher  rate  of 
taxation  on  deeds  for  higher  consideration,  is  valid,  as  the  classifica- 
tion is  reasonable,  and  all  within  each  class  are  treated  alike.    Ibid. 

4.  The  Hawaiian  revenue  stamps  in  use  are  not  invalid  as  being 
stamps  of  the  Republic  of  Hawaii.    Ibid. 

5.  A  decree  that  defendant  give  a  **good  and  sufficient  deed"  re- 
quires defendant  to  give  a  deed  properly  stamped.    Ibid. 

6.  Promissory  notes  not  stamped  in  accordance  with  provisions  of 
U.  S.  revenue  tax  law  of  1898  are  not  competent  evidence  in  this 
Territory.    Makainai  v.  Goo  Wan  Hoy,  60^, 

7.  Repeal  of  the  provision  of  the  U.  S.  revenue  tax  law  requiring 
stamps  on  notes  does  not  make  notes  made  before  such  repeal  and 
not  properly  stamped  competent  in  evidence.  Makainai  v.  Goo  Wan 
Hoy,  683. 

STARE  DECISIS. 

I.  Argument  of  hardship,  of  contemporaneous  and  long  continued 
construction,  does  not  apply  to  a  statute  as  to  publication  of  summons 
in  divorce  cases  that  is  explicit  and  does  not  admit  of  construction. 
Proper  v.  Proper,  596. 
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STARE  DEOISIS-Continued. 

2.  Decrees  rendered  during  a  period  extending  from  45  years  ago  to 
IS  years  ago,  settling  the  titles  to  real  estate  and  made  in  conformity 
to  a  procedure  then  regarded  as  good  and  impliedly  decided  to  give 
jurisdiction  to  the  court  and  to  bind  minor  wards,  should  be  now 
upheld,  irrespective  of  any  change  in  procedure,  and  though  courts 
of  today  think  differently  as  to  the  correctness  of  the  former  prac- 
tice.   Kapiolani  Estate  v.  Atcherley,  651. 

STATUTES. 

1.  Act  10  of  the  Laws  of  1901  made  no  appropriation  for  payment 
of  bailiffs.    First  Judge  v.  Auditor,  393. 

2.  Act  15  of  Laws  of  190 1  creating  Commissioners  of  Fire  Claims, 
and  providing  that  their  decisions  shall  be  final  and  no  appeal  shall 
lie  therefrom,  is  not  contrary  to  the  provisions  of  the  Organic  Act 
creating  the  judicial  system  of  the  Territory.  Liverpool  &  London 
&  Globe  Ins.  Co.  v.  Macfarlane,  481. 

3.  Sec.  4,  chapter  xvi.  Laws  of  1870,  providing  for  publication  of 
summons  in  divorce  cases  in  the  Government  Gazette  and  Ke  Au 
Okoa  is  amended  by  chapter  xxxvi  of  Laws  of  1892  providing  gen- 
erally for  publication  of  legal  advertisements  in  newspapers  declared 
by  the  Supreme  Court  to  be  of  general  circulation.  IVinslow  v. 
Winslow,  498. 

4.  The  provision  of  the  Salaries  Appropriation  Act  of  1901  that  no 
person  holding  more  than  one  office  shall  draw  more  than  the  salary 
of  the  highest  office,  if  that  amount  to  $1,200  a  year,  applies  where 
the  salary  of  one  such  office  is  payable  under  that  Act  and  the  salary 
of  the  other  under  the  Current  Expense  Act.  Within  the  meaning 
of  this  provision  deputy  sheriffs,  public  land  agents  and  inspectors, 
of  election  are  officers;  public  school  teachers  and  clerks  of  election 
precincts  are  not.    Appeal  of  Cooper,  282. 

STATUTES  CITED. 

30  U.  S.  Stat,  at  Large  448,  Makainai  v.  Goo  Wan  Hoy,  608. 
30  "  448,  Makainai  v.  Goo  Wan  Hoy,  684. 

30  "  464,  Halstead  v.  Pratt,  38. 

30  "  750,  Hind  V.  Wilder's  S.  S.  Co.,  229. 

31  "  141,  Sec.  I,  Fairer  v.  Hackfeld  &  Co.,  211. 
31                 "                     142     *'    6,  Ex  parte  Smith,  269. 

31  "  142  "  6,  Tomikawa  v.  Gama,  432. 

31  "  144  *'  15,  Harris  v.  Cooper,  148. 

31  "  148  "  40,  Harris  v.  Cooper,  148. 

31  "  150  "  55,  Tomikawa  v.  Gama,  432. 

31  "  151  "  60,  Fairer  v.  Hackfeld  &  Co.,  211. 

31  "  152  "  64,  Harris  v.  Cooper,  146. 

31  "  157  "  81-4,  Liverpool  &  London  &  Globe  Ins. 

Co.  v.  Macfarlane.  489. 
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STATUTES  CITED- Continued. 

31  "  156     "    80-1,  Hind  V.  Wilder's  S.  S.  Co.,  222. 

31  "  157     "    84,  In  re  Hitchcock,  3. 

31  "  158     "    86,  Thayer  v.  Lidgate,  546. 

31  "  160     '*    95-6,  Carter  v.  Territory  of  Hawaii,  466. 

Laws  of  1839  Ch.  3,  Carter  v.  Territory  of  Hawaii,  471. 

1840  pp.  26  &  29,  Territory  of  Hawaii  v.  Liliuokalani,  100. 

1841  (fish).  Carter  v.  Territory  of  Hawaii,  471. 
1845  (fish),  Carter  v.  Territory  of  Hawaii,  471. 
1845  Vol.  I  p.  107,  Territory  of  Hawaii  v.  Liliuokalani,  104. 
1845-6,  Vol.  2  p.  7S,  Territory  of  Hawaii  v.  Liliuokalani,  97. 
1845-6,  Vol.  2  pp.  81,  94,  Territory  of  Hawaii  v.  Liliuokalani,  95. 

Statute  Laws  Vols.  I  &  H  Sec.  7  p.  109,  Carter  v.  Territory  of  Hawaii,  477. 
Laws  of  1851  (fish),  Carter  v.  Territory  of  Hawaii,  472. 

185 1  p.  63,  Kapiolani  Estate  v.  Atcherley,  658. 

1852  Act  of  June  19th,  Territory  of  Hawaii  v.  Liliuokalani,  104. 
Constitution  of  1852  Art.  41,  Kapiolani  Estate  v.  Cleghorn,  332. 

Laws  of  i860.  For  the  relief  of  certain  konohikis.  Sec.  i,  Territory  of  Ha- 

•  waii  V.  Liliuokalani,  92. 
"       1862,  For  the  appointment  of  boundary  commissioners.  Sec.  10, 

Territory  of  Hawaii  v.  Liliuokalani,  91  &  105. 
Constitution  of  1864  Art.  39,  Kapiolani  Estate  v.  Cleghorn,  330. 
Civil  Code  Sec.  26,  Territory  of  Hawaii  v.  Liliuokalani,  91. 

384-387,  Carter  v.  Territory  of  Hawaii,  473. 
393,  Carter  v.  Territory  of  Hawaii,  477. 
Laws  oi  1888  Ch.  21  See.  i,  Hackfeld  v.  Hilo  R.  R.  Co.,  452. 
1888  Ch.  42,  Ex  parte  Smith,  253. 
1892  Ch.  57,  Hollo  way  v.  Brown,  172. 
Constitution  of  1894  Art.  6  Sec.  6,  Kawananakoa  v.  Puahi,  74. 

1894  Art.  26  Sees,  i  &  2,  Hind  v.  Wilder's  S.  S.  Co.,  220. 
1894  Art.  82,  Hind  v.  Wilder's  S.  S.  Co.,  220. 
1894  Art.  84,  Hind  v.  Wilder's  S.  S.  Co.,  220. 
Laws  of  1898  Act  2,  Kapiolani  Estate  v.  Peck  &  Co.,  581. 
"        1898  Act  5,  Hay  as  hi  v.  Iwata,  628. 
'*       1898  Act  18,  Harris  v.  Cooper,  145. 
"        1898  Act  19,  Mossman  v.  Dole,  366. 

1898  Act  23,  Hind  v.  Wilder's  S.  S.  Co.,  220. 
**       1898  Act  39  Sec.  16,  First  Judge  v.  Auditor,  393. 
"       1898  Act  39  Sees.  17  &  33,  First  Judge  v.  Auditor,  395. 
"       1898  Act  40,  Ahmi  v.  Cornwell,  302. 
*'       1898  Act  40,  Dole  V.  Gear,  566,  569.  \ 

"        1898  Act  40  Sec.  I,  Makaio  v.  Adamu,  411. 

1898  Act  40  Sec.  2,  Territory  of  Hawaii  v.  Ah  Quong,  109. 
*'        1898  Act  45,  Brown  v.  Equitable  Life  Ass.  Soc.  of  U.  S.,  86. 
1898  Act  56,  Thayer  v.  Lidgate,  547. 
1898  Act  67,  Hind  v.  Wilder's  S.  S.  Co.,  220. 
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1901  Act  3  Sec.  3,  Appeal  of  Cooper,  283. 

1901  Act  10  Sec.  5,  First  Judge  v.  Auditor,  393. 

1901  Act  15,  Liverpool  &  London  &  Globe  Ins,  Co.  v.  Macfar- 

lane,  482. 
1 90 1  Act  20,  Hal  stead  v.  Pratt,  38. 

1901  Act  20,  Haw.  Com.  &  Sug.  Co.  v.  Tax  Assessor  and  Col- 
lector, 601. 
Civil  Laws  Sec  107,  Appeal  of  Cooper,  285. 

Sec.  no,  Appeal  of  Cooper,  284. 

Sees.  Ill,  113,  119,  124,  125,  Appeal  of  Cooper,  285. 

Sec.  192,  Appeal  of  Cooper,  284. 

Sees.  239-248,  Jones  v.  Petersen,  428. 

Sees.  532-561,  Oahu  R'y.  &  Land  Co.  v.  Pratt,  129. 

Sec.  820,  Shaw  v.  Booth,  120. 

Sec.  821,  Shaw  v.  Booth,  121. 

Sec.  822,  Davies  &  Co.  v.  Wakefield,  201. 

Sec.  825,  In  re  taxes  May  &  Co.,  641. 

Sec.  831,  Davies  &  Co.  v.  Wakefield,  201.   . 

Sec.  853,  Shaw  v.  Booth,  124. 

Sec.  870  Subdiv.  i,  Shaw  v.  Booth,  122. 

Sec.  821,  In  re  taxes  May  &  Co.,  640. 

Sec.  872,  Shaw  v.  Booth,  119. 

Sec.  872,  In  re  taxes  May  &  Co.,  640. 

Sec.  875,  Shaw  v.  Booth,  119. 

Sec.  890,  Shaw  v.  Booth,  123. 

Sec.  910,  Halstead  v.  Pratt,  38. 

Sec.  918,  Valkenberg  v.  Treas.  Territory  of  Hawaii,  182. 

Ch.  64,  Tomikawa  v.  Gama,  431. 

Sec.  927,  Tomikawa  v.  Gama,  434. 

Sec.  931,  Valkenberg  v.  Treas.  Territory  of  Hawaii,  182. 

Sec.  941,  Valkenberg  v.  Treas.  Territory  of  Hawaii,  182. 

Ch.  65,  Tomikawa  v.  Gama,  432. 

Sec.  1 102,  Hayashi  v.  Iwata,  628. 

Sees.  1032- 1045,  Appeal  of  Cooper,  283. 

Sec.  1 109.  Dole  v.  Gear,  560. 

Sec.  1 1 19,  Makainai  v.  Goo  Wan  Hoy.  281. 

Sec.  1 136.  Hind  v.  Wilder's  S.  S.  Co.,  220. 

Sec.  1 137,  Hind  v.  Wilder's  S.  S.  Co.,  220. 

Sec.  1 144,  nind  v.  Wilder's  S.  S.  Co..  220. 

Sec.  1 144,  Thayer  v.  Lidgate.  547. 

Sec.  1 145,  Hind  v.  Wilder's  S.  S.  Co.,  220. 

Sec.  1 145,  Thayer  v.  Lidgate,  547. 

Sec.  1 150,  Mossman  v.  Dole,  ^72. 

Sec.  1 153,  Winslow  v.  Winslow,  499. 

Sec.  1 1 53,  Proper  v.  Proper.  599. 
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Sec.  Ii6s,  Mossman  v.  Dole,  373. 

Sec.  1217,  Hayashi  v.  Iwata,  628. 

Sec.  1218,  Hackfeld  v.  Hilo  R.  R.  Co.,  458. 

Sees.  1223-4,  Hakalau  Plantation  Co.  v.  Kahuena,  189. 

Sec.  1241,  Silva  v.  Souza,  47. 

Sec.  1255,  Harris  v.  Cooper,  145. 

Sec.  1260,  Kau  Ting  Kee  v.  Yim  You,  113. 

Sec.  1260,  Hayashi  v.  Iwata,  6^3- 

Sec.  1274,  McBryde  Estate  v.  Gay,  314. 

Sec.  1438,  Kapiolani  Estate  v.  Peck  &  Co.,  582. 

Sec.  1290,  Sun  v.  Makainai,  496. 

Sec.  1433,  Dole  v.  Gear,  569. 

Sec.  1434,  In  re  Estate  of  Kapukini,  205. 

Sec.  1435,  Wong  Chow  v.  Dickey,  525. 

Sec.  1438,  Territory  of  Hawaii  v.  Ah  Quong,  109. 

Sec.  1439,  Orpheum  Co.  v.  Dimond  &  Co.,  524. 

Ch.  93,  Holloway  v.  Brown,  172. 

Sees.  1443  &  1445,  Holloway  v.  Brown,  172. 

Sec.  1446,  Orpheum  Co.  v.  Dimond  &  Co.,  578. 

Sec.  1450,  Hackfeld  &  Co.  v.  Hilo  R.  R.  Co.,  695. 

Sec.  1454,  In  re  Estate  of  Kapukini,  206. 

Sees.  1459,  1460,  Phillips  v.  Lun  Chong  Co.,  296. 

Sec.  1467,  Mossman  v.  Dole,  373. 

Sec.  1498,  Kawananakoa  v.  Puahi,  76. 

Sec.  1498,  Dole  v.  Gear,  559. 

Sec.  15 18,  In  re  Estate  of  Kapukini,  205. 

Sec.  1525,  Kaikainahaole  v.  Allen,  528. 

Sees.  1600,  1614,  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Mat- 

farlane,  482.  ^ 

Sec.  1683,  Paris  v.  Vasconcellos,  592. 
Sec.  1686,  Paris  v.  Vasconcellos,  593. 
Sec.  1 710,  Phillips  v.  Lun  Chong  Co.,  298. 
Sec.  1 7 ID,  Hayashi  v.  Iwata,  629. 
Sees.  171 1,  1720,  Phillips  v.  Lun  Chong  Co.,  299. 
Sees.  1773-6,  Hakalau  Plantation  Co.  v.  Kahuena,  189. 
Sees.  1773-6,  Mossman  v.  Dole,  368. 

Sec.  1823,  Haw.  Com.  &  Sug.  Co.  v.  Wailuku  Sug.  Co.,  52. 
Sec.  1835,  Tomikawa  v.  Gama,  436. 
Sec.  1849,  Hong  Quon  v.  Chea  Sam,  277. 
Sec.  1852,  Hong  Quon  v.  Chea  Sam,  278. 
Sec.  1852,  Tomikawa  v.  Gama,  436. 
Sec.  1876,  Honolulu  Investment  Co.  v.  Rowland,  272. 
Sec.  1890,  Dole  v.  Gear,  556. 
Ch.  125,  Dole  V.  Gear,  564. 
Sec.  1933,  Winslow  v.  Winslow,  498. 
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Sec.  1933,  Proper  v.  Proper,  597. 
Sec.  1943,  Nobriga  v.  Nobriga,  156. 
Sec.  1944,  Holloway  v.  Brown,  174. 
Sec.  1947,  Nobriga  v.  Nobriga,  156. 
Sec.  1965,  Guardianship  of  Humeku,  413. 
Sec.  1966,  Guardianship  of  Humeku,  414. 
Sec.  1970,  Kapiolani  Estate  v.  Atcherley,  662. 
Sec.  1975,  Guardianship  of  Humeku,  415. 
**  Sec.  2009,  Hawaii  Mill  Co.  v.  Andrade,  501. 

Sec.  2033,  Hitchcock  v.  Hustace,  241. 
Ch.  130,  Brown  v.  Equitable  Life  Ass.  Soc.  of  U.  S.,  86. 
p.  804   Sec.  56,  Harris  v.  Cooper,  145. 
p.  815  Sec.  89,  Harris  v.  Cooper,  145. 
Penal  Laws  Sec.  61,  Territory  of  Hawaii  v.  Cheong  Jim  Kong,  610. 
Sec.  89,  Territory  of  Hawaii  v.  Castro,  131. 
Sec.  132,  Caspar  v.  Nahale,  576. 
Sec.  257,  Ex  parte  Smith,  246. 
Sec.  262,  Ex  parte  Smith,  246. 

Sec.  299,  Territory  of  Hawaii  v.  Wong  Shui  King,  620. 
Sec.  324,  Territory  of  Hawaii  v.  Martin,  305. 
Sec.  358,  Ikeda  v.  Hoe  Lung,  521. 
Sec.  444,  Territory  of  Hawaii  v.  Sing  Kee,  589. 
Sees.  454  &  457,  Territory  of  Hawaii  v.  Sing  Kee,  589. 
Sees.  545  &  547,  Territory  of  Hawaii  v.  Sing  Kee,  589. 
Sec.  606,  Territory  of  Hawaii  v.  Sing  Kee.  589. 
Sec.  y77.  Territory  of  Hawaii  v.  Ah  Moon,  203. 
Sees.  877-9,  Akwai  v.  Royal  Insurance  Co.,  537. 
Sees.  1381-3,  Appeal  of  Cooper,  285. 
Ch.  84,  Carter  v.  Territory  of  Hawaii.  471. 
Probate  Rule  HI  of  April  27,  1871.  Smith  v.  Hamakua  Mill  Co.,  676. 
Supreme  Court  Rule  i,  Kapiolani  Estate  v.  Peck  &  Co.,  581. 
Supreme  Court  Rule  2,  Orpheum  Co.  v.  Dimond  &  Co.,  524. 
Supreme  Court  Rule  4,  Ikeda  v.  Hoe  Lung,  521. 
Supreme  Court  Rule  17,  Hind  v.  Wilder's  S.  S.  Co.,  232. 
Circuit  Court  Rule  15  C,  Territory  of  Hawaii  v.  Ah  Moon,  203. 
Circuit  Court  Rule  15  C,  li  Estate  v.  Mele,  311. 

STATUTE  OF  LIMITATIONS. 

I.  Where  one  is  shown  for  statutory  period  in  actual,  open,  notori- 
ous, continuous  and  exclusive  possession,  apparently  as  owner,  and 
such  possession  is  unexplained,  either  by  showing  that  it  was  under 
a  lease  from,  or  other  contract  with  or  otherwise  by  permission  of 
the  true  owner,  the  presumption  is  that  such  possession  was  hostile. 
Alhertina  v.  Kapiolani  Estate,  321 ;  Kapiolani  Estate  v.  Cleghorn, 
330;  Smith  V.  Hamakua  Mill  Co.,  669. 
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STATUTE  OF  LIMITATIONS-Oontinned. 

2.  The  provision  of  Article  39  of  the  Constitution  of  1864  that  the 
"King's  private  lands  and  other  property  are  inviolable,"  did  not 
prevent  the  statute  of  limitations  from  operating  on  such  lands. 
Kapiolani  Estate  v.  Cleghorn,  330;  Kapiolani  Estate  v.  Kaneohe 
Ranch  Co.,  643. 

3.  A  mere  scintilla  of  evidence  is  insufficient  to  support  a  verdict. 
Smith  V.  Hamakua  Mill  Co.,  669.     , 

4.  Failure  to  prove  a  mortgage  debt  within  six  months  from  adver- 
tised notice  to  claimants  will  not  bar  the  mortgage.  Kaikainahaole 
V.  Allen,  527. 

SUPREME  COURT. 

1.  A  decree  of  the  Supreme  Court  in  admiralty  will  not  be  set  aside 
because  the  decree  appealed  from  was  made  by  the  successor  of  the 
judge  who  tried  the  case  and  made  decision.  Hind  v.  Wilder^s  S.  S. 
Co.,  215. 

2.  Cannot  review  decision  of  Commissioners  of  Fire  Claims.  Liv- 
erpool &  London  &  Globe  Ins.  Co.  v.*Macfarlane,  481. 

3.  The  Supreme  Court  rule  that  motions  will  be  heard  on  opening 
day  of  each  session  does  not  deprive  the  court  of  power  to  hear 
motions  on  later  days.    Kapiolani  Estate  v.  Peck  &  Co.,  580. 

TAXATION. 

1.  The  exemption  in  the  income  tax  law  of  1901  of  "any  bequest  or 
inheritance  otherwise  taxed  as  such"  does  not  apply  to  an  inheritance 
"otherwise  taxed"  under  the  Federal  laws.  Halstead  v.  Pratt,  Ta.v 
Assessor,  38. 

2.  An  inheritance  of  personal  property  is  "acquired"  when  received, 
not  at  death  of  decedent,  and  is  taxable  as  income  of  the  year  when 
received.    Halstead  v.  Pratt,  Tax  Assessor,  38. 

3.  The  Territorial  income  tax  should  be  levied  on  balance  only  of 
an  inheritance  of  personal  property  after  deducting  the  amount  of 
Federal  succession  tax  paid.    Halstead  v.  Pratt,  Tax  Assessor,  38. 

4.  Taxes  on  land  are  assessible  to  an  owner  who  agrees  to  sell  land 
within  18  months  on  certain  conditions  until  he  conveys  title.  Shaw 
V.  Booth,  117. 

5.  An  assessment  on  a  tract  of  land  is  not  void  because  a  small 
part  of  it  was  not  owned  by  party  to  whom  it  was  assessed.    Ibid. 

6.  The  sole  remedy  for  a  party  who  has  been  assessed  for  an  entire 
tract  of  land  previously  owned  by  him,  but  of  which  he  had  sold 
part,  is  by  appeal  to  the  Tax  Appeal  Court.    Shaw  v.  Booth,  117. 

7.  A  person  failing  to  make  a  tax  return  is  without  remedy  when 
assessed  for  an  entire  tract,  of  land  previously  owned  by  him  of 
which  he  has  sold  part.    Ibid. 

8.  Income  derived  from  property  exempt  from  taxation  is  also 
exempt.    Oahu  R'y.  &  Land  Co.  v.  Pratt,  126. 
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9.  Oahu  R'y.  &  Land  Co.  is  exempt  from  taxation  on  income  de- 
rived from  wharfage,  storage,  scales  used  for  weighing  freight  to 
be  carried  on  railroad,  but  not  for  a  government  subsidy  not  neces- 
sary for  the  existence  of  road.    Ibid. 

10.  A  tax  law  must  be  construed  strictly,  and  not  made  to  cover 
objects  not  clearly  within  intention  of  the  Legislature.  Valkenberg 
V,  Treas.  of  Hawaii,  182. 

11.  In  a  suit  to  foreclose  a  mortgage  in  which  the  government  and 
Tax  Assessor  are  not  parties,  and  taxes  are  not  mentioned  in  plead- 
ings, the  Court  may  not  decree  that  the  taxes  unpaid  are  a  prior  lien. 
T.  H.  Davie s  &  Co.  v.  Wakefield ,  201. 

12.  Depreciation  in  value  of  a  mill  due  to  abandonment  by  owner 
for  a  new  mill,  required  by  changes  in  business,  cannot  be  taken  into 
account  in  estimating  net  income  subject  to  taxation.  Such  deprecia- 
tion is  not  a  loss  within  meaning  of  Sec.  4  of  income  tax  law.  Haw. 
Com.  &  Sug.  Co.  V.  Tax  Assessor,  601. 

13.  A  tax-payer  is  entitled  to  an  appeal  when  a  return  is  filed  and 
the  amount  of  his  property  is  increased  from  his  return,  or  the  char- 
acter of  the  property  is  changed  so  that  it  is  subject  to  a  greater 
taxation.    In  re  taxes  May  &  Co.,  639. 

14.  In  estimating  net  income,  deductions  may  not  be  made  for  ex- 
penditures for  new  buildings  which  do  not  increase  the  value  of  the 
plantation  and  are  not  necessary.  In  re  assessment  of  taxes,  H.  C. 
&  S.  Co.,  687. 

See  STAMP  DUTIES. 

TENANTS  IN  COMMON,  see  CO-TENANTS. 

TRUST. 

1.  A  trust  to  "keep  and  preserve"  an  interest  in  land  for  the  benefit 
of  the  grantor  "subject  to  such  further  instructions  which  the  grant- 
or may  give"  the  trustee,  is  not  within  the  operation  of  the  Statute 
of  Uses.     Kidwell  v.  Godfrey,  138. 

2.  If  a  trustee  has  overpaid  a  beneficiary  entitled  to  income  regu- 
larly, he  or  his  successor  in  trust  may  retain  future  income  to  the 
amount  of  the  over-payments.    In  re  Estate  of  Holt,  164. 

3.  Promotors  are  fiduciaries  of  the  corporation  they  promote,  and 
cannot  make  a  valid  agreement,  acting  at  same  time  for  themselves 
and  company,  giving  themselves  $35,000  cash  profit  and  6,000  shares 
of  paid  up  stock,  without  obtaining  consent  of  others  interested,  and 
a  failure  to  disclose  the  facts  is  a  fraud  that  deprives  them  of  any 
right  to  compensation  for  their  services.    Hitchcock  v.  Hustace,  232. 

4.  Beneficiaries  should  be  made  parties  to  suits  in  equity  by  or 
against  trustees.    Magoon  v.  Lai  Young,  376. 
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5.  Under  a  requirement  in  a  trust  deed  that  the  trustee  convey  the 
trust  property  upon  request  of  one  cestui  que  trust  and  the  guardian 
of  others,  a  conveyance  need  not  be  made  upon  request  of  such  cestui 
que  trust  after  the  request  by  the  guardian  becomes  impossible  by 
reason  of  the  becoming  of  age  of  all  cestuis  que  trustent.  Carter  i^. 
Carter,  505. 

6.  A  trust  deed  construed  to  create  trust  to  continue  through  life  of 
a  life  tenant,  notwithstanding  the  becoming  of  age  of  certain  minor 
cestui  que  trustent.    Carter  v.  Carter,  505. 

7.  It  is  proper  for  a  trustee  to  bring  an  action  of  ejectment  in  its 
own  name  without  describing  itself  as  a  trustee.  Haw.  Trust  and 
Investment  Co.  v.  Barton,  641. 

See  GUARDIAN. 

VESTED  RIGHTS. 

Ancient  Hawaiian  statutes  on  fisheries  gave  no  vested  rights  in  fish- 
eries to  any  land  owners.    Carter  v.  Territory  of  Hawaii.,  465. 

WAIVER. 

1.  An  insurance  agent  cannot  make  oral  waiver  of  a  provision  in 
the  policy  where  the  policy  provides  that  no  agent  can  make  waiver 
unless  such  waiver  be  written  upon  or  attached  to  the  policy.  Board- 
man  V.  Fireman's  Fund  Ins.  Co.,  27. 

2.  A  general  appearance  in  a  case  is  a  waiver  of  any  defect  in  a 
published  notice  to  appear.    H.  C.  &  S.  Co.  v.  Wailuku  Sug.  Co.,  50. 

3.  A  party  may  waive  his  right  to  litigate  a  matter  as  to  one  thing 
without  waiving  his  right  to  litigate  it  as  to  another  thing.    Ibid. 

4.  A  refusal  of  a  life  insurance  company  to  pay  a  policy  on  other 
grounds  waives  a  requirement  of  a  demand.  Brown  v.  Equit.  Life 
Ass.  Soc.  of  U.  S.,  80. 

5.  A  forfeiture  under  a  contract  to  sell,  by  failure  of  buyer  to  pay 
instalments  of  purchase  price  on  time,  may  be  waived  by  the  seller's 
taking  payments  later  and  treating  contract  as  in  force.  Tomikawa 
V.  Gama,  175. 

6.  Irregularity  of  proceedings  before  a  Master  in  Chancery  be- 
cause of  his  failure  to  take  an  oath  may  be  waived  by  stipulation. 
Ibid. 

7.  The  balance  of  a  book  account  not  sued  upon  is  waived  by  an 
action  on  a  part.    Lcwcrs  &  Cooke  v.  Redhouse,  290. 

8.  Approval  of  a  statute  of  limitations  by  the  Sovereign  would  not 
be  a  waiver  of  any  constitutional  exemption.  Kapiolani  Estate  v. 
Clcghorn,  330. 

WARRANT. 

An  arrest  without  warrant  is  legal  where  officers  see  offense  of  sell- 
ing liquor  without  license  committed.  Tcr.  of  Hawaii  v.  Sing  Kee^ 
586. 
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WARRANTY. 

Evidence  held  to  support  judgment  of  trial  court  in  suit  for  breach 
of  warranty  in  sale  of  a  horse.    LilHs  v.  Carty,  132. 

WASTE. 

Permitting  land  to  become  overgrown  with  lantana  held  not  to  be  a 
breach  of  covenant  not  to  suffer  any  waste.  Paris  v.  Vasconcellos^ 
590.  • 

WATER  RIGHTS. 

1.  In  lao  Valley,  Wailuku.  H.  C.  &  S.  Co.  v.  Wailuku  Suf:, 
Co.,  50. 

2.  Kamehameha  V.  had  power  to  make  grant  of  land  to  low  water 
mark.    T.  of  H.  v.  Liliuokalani,  88. 

3.  There  is  no  public  right  of  bathing  that  will  authorize  an  injunc- 
tion against  such  a  use  of  the  beach  as  will  interfere  with  it.    Ibid. 

4.  Only  waters  which  are  navigable  in  fact  are  "navigable  waters." 
Ibid;  Definition  of  beach.    Brown  v.  Spreckels,  399. 

5.  The  ancient  Hawaiian  statutes  that  gave  land-owners  fishing 
rights  in  adjacent  waters  were  not  in  the  nature  of  grants,  and  gave 
no  vested  rights.    Carter  v.  Territory  of  Hawaii,  465. 

WILLS. 

1.  Evidence  as  to  undue  influence  held  sufficient  to  support  verdict 
for  contestants.    In  re  will  of  Naoiwi,  43. 

2.  A  devise  of  "all  that  piece  and  parcel  of  land"  carries  the  fee. 
Keanu  v.  Kaohi  et  al.,  142. 

3.  An  expression  in  will  that  a  devise  of  land  to  a  wife  "is  to  be 
her  dower  without  any  personal  property,"  does  not  show  an  inten- 
tion that  the  devise  was  to  be  for  life  only.    Ibid. 

4.  "Children"  construed  as  a  word  of  purchase,  not  of  limitation. 
Honolulu  Investment  Co.  v.  Rowland,  271. 

5.  Will  construed  not  to  create  an  estate  tail.    Ibid. 

6.  Children  born  out  of  wedlock  who  become  legitimate  by  statute 
upon  the  marriage  of  their  parents  do  not  inherit  land  devised  to 
"children  lawfully  begotten."     Ibid. 

7.  A  devise  to  a  widow  of  one-third  the  rent  of  land  gives  her  a 
life  estate  in  one-third  the  land.    Bertelman  v.  Kahilina,  378. 

8.  Where  a  will  gives  rent  of  land  to  9  children  equally  until  expi- 
ration of  a  25-year  lease,  and  then  to  three  sons,  or  such  of  them 
as  pay  the  other  surviving  children  $S,ooo  apiece,  and  provides  that 
if  at  end  of  a  year  from  expiration  of  the  lease  none  of  the  sons 
make  such  payment  the  land  shall  be  sold  or  leased  and  income  or 
rent  divided  equally  among  the  nine  children  or  their  heirs  or  as- 
signs, it  should  be  construed  as  giving  equal  vested  estates  in  fee  to 
the  children  defeasible  upon  the  performance  at  expiration  of  lease 
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of  conditions  by  the  sons,  who  meanwhile  have  contingent  executory 
devises  in  such  interests.    Ibid.  , 

9.  Will  construed  to  give  life  tenant  power  to  make  deeds  convey- 
ing land  in  fee  simple,  at  her  discretion,  without  order  of  court. 
Walker  v.  Bickerton. 

WRIT  OF  ERROR. 

I 

f^  I.    A  writ  of  error  may  issue  from  the  Supreme  Court  to  a  Circuit 

I  Judge  sitting  in  Probate,  at  chambers.    Holloway  v.  Brown,  170. 

2.  Where  no  brief  is  filed  by  plaintiff  in  error  within  five  days  after 
argument  the  writ  of  error  may  be  dismissed.    Orpheum  Co.  v.  Di- 

\  tnond  &  Co. J  522. 

3.  Where  no  transcript  of  evidence  is  in  record,  the  Supreme  Court 
will  not  consider  any  assignments  of  error  that  a  judgment  is  con- 
trary to  evidence,  or  that  Circuit  Judge  abused  his  discretion  in  or- 
dering execution  to  issue  pending  an  appeal.    Ibid. 

4.  A  motion  to  amend  assignments  of  error  in  a  writ  of  error  is 
made  too  late  when  made  pending  hearing  of  a  motion  for  re- 
hearing.   Orpheum  Co.  v.  Dimond  &  Co.,  577. 

5.  Where  record  shows  no  error,  the  judgment  of  trial  court  will 
be  affirmed.  Ibid;  Quashed  where  issued  before  bond  filed  required 
by  Civ.  L.,  §1450.    Hack f eld  &  Co.  v.  Hilo  R.  R.  Co.,  695. 

WRIT  OF  PROHIBITION. 

Will  issue  to  prevent  enforcement  by  contempt  proceedings  of  an 
order  for  temporary  maintenance  in  equity  pending  an  appeal.  Dole 
V.  Gear,  554. 
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